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PREFACE  TO  THE  FIRST  EDITION. 


THE  greatest  civil  blessings  which  any  people  can  en- 
joy, are,  a  wise  and  just  system  of  Laws,  and  their  enlight- 
ened and  faithful  administration.  On  these,  more  than'oii 
any  other  political  advantages,  public  prosperity  and  happi- 
ness must  depend.  But  for  securing  this  favorable  result, 
these  two  advantages  must  unite.  The  first  however  excel- 
lent in  itself,  and  pleasing  as  a  matter  of  mere  contempla- 
tion, is,  when  alone,  insufficient  for  the  purpose.  It  is,  in- 
deed, by  the  wise  and  vigilant  application  of  such  a  system, 
not  only  that  the  happy  effect  is  produced,  but  that  the  laws 
become  the  most  generally  known,  and  most  truly  appreci- 
ated. The  inhabitants  of  this  Colony,  possess  a  very  fair 
portion  of  the  first  of  those  blessings.  Although  some  parts 
of  our  Legal  Code  will  admit  of  considerable  correction  and 
improvement,  yet  upon  the  whole,  there  is  in  this  branch  of 
our  social  system,  no  very  serious  ground  for  dissatisfaction 
or  complaint.  Favored  with  the  chief  privileges  and  advan- 
tages of  a  constitution,  long  and  generally  acknowledged  to 
be  one  of  the  best  which  has  ever  existed,  for  securing  the 
blessing  of  rational  freedom,  and  enjoying  the  protection  of  a 
mild  and  tolerant  Government,  any  general  alteration  or  im- 
provement in  Legal  regulations  and  establishments  is  not  so 
essential,  in  order  to  our  political  prosperity,  as  a  more  ex- 
tended diffusion  of  the  knowledge  of  the  Laws,  now  in  ex- 
istence, and  with  regard  to  many  of  them,  a  more  extensive 
and  active  application.    On  this  last  point,  especially,  it 
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must  be  admitted,  there  is,  in  this  Province^  a  very  prevail- 
ing and  injurious  defect,  as  far  as  the  first  steps  in  any  crim- 
inal procedure,  or  the  summary  execution  of  legislative  en- 
actments, depend  on  persons  in  the  Commission  of  the  Peace, 
or  other  local  officers.    This  may  be  very  weW  accounted  for, 
and  fairly  excused,  from  a  variety  of  circumstances,  vi^ithout 
imputing  any  criminal  intention  or  neglect.    The  situation 
of  such  Magistrates  and  Officers  in  this  country,  is  widely 
different  in  many  particulars,  from  that  of  the  same  persons 
in  much  older  countries,  and  especially  in  our  parent  State. 
In  that  favored  land,  a  knov^^ledge  and  observance  of  the 
laws  in  general,  and  of  the  various  local  regulations,  are 
perpetuated  from  one  generation  to  another,  so  that  each 
grows  up,  familiar  with  their  existence  and  operation.  Then, 
as  to  Gentlemen,  there,  in  the  Commission  of  the  Peace, 
very  many  of  them  are  persons  of  liberal  or  good  education, 
and  of  early  and  extensive  information  respecting  the  laws 
in  general ;  and  many  others  are  so  wealthy  or  independent 
m  their  circumstances,  as  to  be  able  to  afford  leisure  for  ac- 
quiring the  requisite  knowledge  relating  to  their  office,  and 
for  the  active  discharge  of  its  duties.    In  this  comparatively 
infant  country,  our  system  of  jurisprudence  is  not  yet,  on 
some  points,  accurately  defined  or  established.    Many  en- 
actments are  but  of  recent  origin,  others  are  transient  or 
fluctuating,  while  the  numerous  varieties  in  the  description 
and  characteristics  of  our  population,  and  its  continual  in- 
crease from  different  countries,  tend,  in  a  great  measure,  to 
prevent  any  general  knowledge  or  observance  of  the  laws 
taking  place. 

With  regard  to  our  Magistrates,  although  in  general 
selected  from  the  most  suitable  persons,  yet  the  greater  num- 
ber, as  may  reasonably  be  supposed,  are  but  of  ordinary 
education  and  attainments,  and  nearly  all,  from  necessity, 
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being  actively  engaged  in  private  avocations,  they  have  but 
little  leisure  for  the  acquisition  of  any  particular  knovi'ledge 
of  the  laws.  Moreover,  with  most  of  them,  the  means  for 
obtaining  that  knowledge  are  extremely  limited.  The  Eng- 
lish Works  on  the  office  of  a  Justice  of  the  Peace,  are,  in 
general,  voluminous  and  expensive,  and  can  but  rarely  be 
procured  in  this  country  ;  and,  comparatively,  but  a  small 
part  of  them  are  of  any  practical  use  to  our  Magistrates,  es- 
pecially with  reference  to  any  Provincial  enactments.  No 
Publication  for  their  general  information  and  guidance  has 
yet  been  afforded  in  the  Colony.  The  work  by  Mr.  Mur- 
doch, although  valuable  and  generally  useful,  has  evidently, 
not  been  designed  to  be  one  of  that  description.  It  is  chiefly 
an  exhibition  of  our  Statutes  in  general.  Now,  as  a  very 
considerable  part  of  the  authority  and  duties  of  Justices  of 
the  Peace  arises  out  of  the  Common  and  Statute  law  of  Eng- 
land, and  as  Precedents  or  Forms  for  their  use,  are  of  essen- 
tial importance,  it  follows,  that  a  work  of  that  nature  can- 
not form  a  complete  and  universal  guide  for  the  discharge  of 
the  almost  endless  variety  of  their  duties.  Then,  as  to  the 
Provincial  Statutes,  but  few  of  our  Magistrates  possess  all 
the  volumes  containing  them.  Some  have  but  one  volume, 
others  two,  but  are  deficient  of  the  rest ;  and  indeed,  as  to 
the  first  volume,  it  can  but  rarely  be  procured.  Besides,  it 
must  candidly  be  admitted,  that  on  several  subjects,  in  which 
the  duties  of  Justices  are  involved,  our  Statutes  are  in  such 
a  defective  state,  that  it  requires  the  close  application  of  a 
person  skilled  and  exercised  in  legal  investigations,  to  re- 
concile or  rightly  understand  them.  It  cannot  therefore 
reasonably  be  expected,  that  plain  persons,  of  ordinary  at- 
tainments, and  actively  engaged  in  private  pursuits,  should 
either  be  fitted,  or  will  afford  time,  for  such  an  unprofitable 
and  unpleasant  occupation. 

Owing  to  these  unfavorable  circumstances,  many  of  our 


VI 


PREFACE, 


Magistrates  remain  generally  uninformed  as  to  the  nature  and 
extent  of  their  authority,  and  the  due  and  effective  discharge 
of  their  duties,  and^  in  consequence,  very  frequently  when 
applied  to,  delay  or  decline  to  act,  from  a  want  of  informa- 
tion as  to  their  powers,  or  through  a  fear  of  erring,  or  from 
being  at  a  loss  in  what  manner  to  proceed.  Also,  on  many 
occasions,  when  they  commence  an  exercise  of  their  autho- 
rity, on  meeting  with  embarrassments  and  difficuUies,  they 
feel  compelled  or  induced,  from  the  same  causes,  to  stop 
short  of  its  full  and  effectual  exertion. 

The  concurrence  of  these  disadvantages  and  evils,  pre- 
vents any  general  diffusion  of  the  knowledge  of  the  penal 
part  of  our  laws  ;  while  a  disregard  or  contempt  for  the  au- 
thority of  Magistrates,  is  engendered  and  perpetuated,  so 
that  the  daring  violator  of  social  regulations,  or  the  rights  of 
individuals,  often  proceeds  in  his  course  of  transgression, 
without  the  fear  or  inffiction  of  penal  consequences. 

Considering  all  these  unfavourable  circumstances,  it 
seems  highly  important  and  requisite,  that  some  work  should 
be  afforded  for  the  special  information  and  guidance  of  our 
Magistrates  ;  particularly,  as  the  sphere  of  their  duties  is 
eontipually  increasing. 

The  present  publication  is  intended  to  answer  that  pur- 
pose. It  was  designed,  and  would  have  been  executed  some 
years  ago,  but  it  was  postponed,  from  a  desire  that  the  pro- 
posed revision  and  consolidation  of  the  Provincial  Statutes 
should  previously  take  place.  It  is  much  to  be  regretted, 
that  this  most  desirable  object  has  not  yet  been  accomplished 
although  two  Legislative  Enactments  have  at  different  pe- 
riods been  made  for  the  purpose. 

A  digression  may  be  excused,  for  the  purpose  of  re- 
marking that  this  measure  seems  particularly  requisite  with 
reference  to  some  of  the  higher  branches  of  our  Criminal 
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Code^  in  which  the  severity  of  the  punishment  appears  d is- 
proportioned  to  the  offence.  These  instances  of  the  kind 
may  be  mentioned,  in  which  death  is  adjudged  in  every  case 
of  maliciously  burning  a  cock  of  hay,  or  stack  of  straw  or 
wood,  breaking  down  a  dyke  or  bank  of  a  river,  whereb/ 
lands  are  overflowed,  or  persooatiog  bail.  In  none  of  these 
cases,  is  it  in  the  least  degree  probable,  or  even  imagined  by 
any  one,  that  such  punishment  will  ever  take  place.  Such 
enactments,  therefore,  cannot  be  said  to  avail,  even  for  the 
purpose  of  intimidation  or  restraint ;  although  they  may  of- 
ten give  rise  to  invidious  and  unjust  refiections  on  the  whole 
of  our  Criminal  Code.  Such  a  revision  would  doubtless  also 
lead  to  a  more  full  discovery  and  a  remedy  this  important 
defect  in  many  of  our  Statutes,  that  although  it  is  directed 
that  t!ie  penalties  thereby  imposed  shall  be  recovered  before 
Justices,  no  final  process  whatever  is  mentioned  or  referred 
to,  for  enforcing  the  payment,  or  inflicting  any  other  punish- 
ment. It  being  clear,  that  in  cases  of  this  kind,  no  such 
process  can  be  issued,  sucli  enactments  are,  in  effect,  little 
else  than  nugatory. 

As  there  is  still  no  prospect  of  suc'i  a  general  revision 
of  our  Statutes,  it  has  been  thought  best,  that  the  publica- 
tion of  the  present  Work  should  no  longer  be  delayed,  and, 
accordingly,  it  is  now  most  respectfully  offered  for  public 
inspection  and  use. 

The  plan  of  it,  is  simply  tiiis; — It  professes  to  combine 
the  common  and  Statute  law  of  England,  with  all  our  own 
Legislative  Enactments,  relating,  or  in  any  way  referring  to 
the  office  and  duties  of  a  Justice  of  the  Peace  in  this  Pro- 
vince. 

With  reference  to  the  execution  of  the  Work,  it  is  pro- 
per, that  on  some  parts  of  it,  brief  inforniation  should[here 
bs  afforded.    In  the  first  place,  it  must  be  observed,  that  it 
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is  almost  exclusively  intended  for  the  use  of  Magistrates, 
when  required  to  act  out  of  Sessions.  It  was  thought  un- 
necessary to  treat  of  their  proceedings  when  convened  in 
General  Sessions,  by  reason  that  Gentlemen  selected  from 
the  legal  profession,  are  now  presiding  in  those  Courts,  where, 
in  general,  the  Magistrates  of  the  most  ability  and  intelli- 
gence are  assembled,  and  where  reference  can  always  be  had, 
to  some  of  the  valuable  English  Publications  which  treat  of 
the  proceedings  in  Sessions,  as  well  as  to  the  whole  of  the 
Provincial  Statutes  ;  and  also,  as  time  and  facilities  are  there 
afforded  for  the  full  and  deliberate  consideration  of  every 
matter.  Moreover,  it  was  thought  desirable,  to  confine  the 
Work  within  the  most  moderate  compass,  consistent  with  all 
needful  information  to  Magistrates.  On  some  points,  how- 
ever, proceedings  in  the  Sessions  are  treated  of. 

With  regard  to  the  Provincial  Statutes  which  concern 
the  duties  of  Magistrates,  it  has  been  deemed  sufficient  to 
recite  only  such  of  them,  or  such  parts  thereof,  as  are  now 
in  force.  It  may  therefore  be  taken  for  granted,  that  every 
enactment  of  that  nature,  which  is  not  set  forth  in  this  work, 
has  either  been  expressly  or  virtually  repealed,  or  entirely 
altered,  or  annulled. 

Neither  has  it  been  thought  requisite,  except  in  two  or 
three  instances,  to  recite  or  mention  any  Acts  which  are 
merely  of  a  focal  description. 

The  duration  of  a  Statute,  as  to  being  perpetual  or  only 
temporary,  is  almost  invariably  noted  at  the  close  of  its  re- 
cital. 

In  general  where  any  subject  has  been  found  to  branch 
out  in  a  number  of  parts,  such  an  order  of  treating  it  has 
been  adopted,  and  such  divisions  have  been  made,  that  all 
the  enactments  and  information  relating  to  each  part,  or 
having  a  bearing  upon  it,  are  brought  together  under  one 
view  ;  so  that  the  reader  may  be  saved  the  trouble  of  refer- 
ence to  any  other  division  or  Title. 
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For  every  principle  and  position  which  is  stated,  the 
authority  is  given,  and  with  regard  to  the  Provincial  Enact- 
ments, especially,  wherever  there  has  appeared  to  be  reason, 
for  doubt  or  uncertainty  as  to  their  intention  or  construction 
or  the  proceedings  to  be  had  under  them,  the  same  have 
been  noticed  ;  and  in  such  cases,  the  author  has  but  sel- 
dom felt  himself  at  liberty  to  express  any  decided  opinion. 

With  reference  to  instructions  for  the  guidance  of  Jus- 
tices, and  as  to  Precedents  or  Forms,  in  order  to  keep  the 
work  within  the  most  moderate  and  convenient  limits,  in- 
stead of  setting  them  forth,  particularly,  and  in  nearly  the 
same  words,  under  a  great  variety  of  Titles,  it  was  thought 
sufficient,  on  a  number  of  subjects,  to  refer  to  the  general 
instructions  and  Forms  given  under  certain  comprehensive 
Titles ;  and  which  will  be  found  to  apply  and  serve  in  all 
cases  of  the  same  general  class.  This  has  been  done,  es- 
pecially, with  regard  to  Informations  or  Complaints,  Writs 
of  Summons,  Warrants  and  Commitments. 

Finally,  it  is  thought  no  presumption  to  say,  that  the 
fullest  reliance  may  safely  be  yielded,  as  to  accuracy  with 
respect  to  recitals  and  references,  and  particularly,  as  to  all 
the  Provincial  Enactments  being  set  forth,  which  are  requisite 
to  be  recited  or  mentioned.  The  author  feels,  that  on  these 
points,  he  has  no  cause  for  anxiety  or  apprehension.  He 
has,  again  and  again,  carefully  and  minutely  examined  and 
collated  the  several  Provincial  Acts,  having  any  relation  or 
reference  to  the  office  or  duties  of  a  Justice  of  the  Peace  ; 
and  having,  for  many  years,  been  extensively  and  actively 
engaged  in  the  discharge  of  those  duties,  and  also,  having 
for  some  time  had  this  work  in  contemplation,  he  has  felt 
the  more  encouraged  in  proceeding  to  its  completion,  and  in 
giving  it  publicity. 

As  it  was  not  in  his  power  to  obtain  any  assistance  itom 
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friends,  by  suggestion  or  otherwise,  he  has,  on  that  score, 
no  acknowledgments  to  offer.  Whatever  may  be  the  defects 
of  this  work,  he  alone  must  bear  the  blame  of  them,  while 
the  knowledge  that  it  is  found  useful,  which  he  trusts  will 
be  the  case,  will  yield  him  very  high  and  enduring  gratifica- 
tion. 

Halifax,  Novr.,  1837. 


ADVERTISEMENT 


CONCERNING 

THE  SECOND  EDITION. 


ALL  the  first  copies  of  this  Work  having  for  some  time 
been  disposed  of,  and  a  second  Edition  being  very  generally 
called  for,  it  has  accordingly  been  prepared  by  the  same 
hand,  and  is  now  submitted  for  public  use.  In  compiling 
and  arranging  it,  the  utmost  care  and  Attention  have  been 
given,  in  order  to  make  it  as  correct  and  useful  as  possible. 
All  the  enactments,  contained  in  the  first  Edition,  which 
have  since  been  repealed  or  altered,  have  been  omitted,  or 
the  alterations  noticed  in  the  manner  which  appeared  requi- 
site ;  and  all  the  various  Statutes  and  enactments  which  have 
since  been  passed,  relating  to  the  office  and  duties  of  a  Jus- 
tice of  the  Peace,  and  also  of  the  other  principal  county  as 
well  as  township  officers,  have  been  carefully  collated,  and 
are  introduced  into  this  Edition  under  the  appropriate  Titles  ; 
and  the  whole  is  brought  down  to  the  end  of  the  Ses- 
sion of  the  General  Assembly  in  1845.  The  several  new 
Titles  and  Forms,  which  were  requisite,  have  been  added, 
and  a  desire  having  been  expressed  by  several  gentlemen  in 
the  Commission  of  the  Peace,  that  in  this  second  Edition, 
ample  and  explicit  information  should  be  afforded  with  re- 
gard to  their  proceedings  in  the  General  Sessions,  attention 
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has  been  carefully  given  to  this  subject;  and  under  the  Title, 
Sessions,"  an  endeavour  has  accordingly  been  made,  to 
afford  all  the  requisite  information  and  directions  for  their 
guidance  in  the  discharge  of  their  various  powers  and  duties, 
while  convened  in  that  Court.  On  the  whole,  a  sanguine 
hope  is  entertained,  that  the  present  Edition  will  prove  even 
more  satisfactory  and  useful  than  the  firsts 

Halifax,  12th  February,:  1846. 
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CONSISTING  OF  TWO  PARTS. 


CONTAINING, 


1.    Certain  Abbreviations  made  use  of  in  this  Work. 
II.    Some  General  Rules  to  be  observed  in  the  Con- 
struction OF  Statutes  or  Act^  of  Parliament. 

I.    Certain  Abbreviations  made  use  of  in  this  Work, 

IN  order  to  keep  the  Book  within  a  limited  compass, 
the  following  abbreviations  are  made  use  of : — 

1.  The  word  Justice  is  always  to  be  understood  to  Justice, 
mean  Justice  of  the  Peace,  when  not  otherwise  expressed. 

2.  The  words  one  Justice  shall  be  understood  to  sig-  One  Justice, 
nify  one  or  more  Justices,  so  that  what  is  directed  to  be  done 

by  one,  shall  not  be  intended  thereby  to  exclude  others  from 
joining  with  him. 

3.  In  like  manner,  two  Justices,  when  not  otherwise  Two  Justices, 
expressed,  shall  be  understood  to  signify  tivo  Justices 

more, 

4.  So  also  a  conviction  on  the  oath  of  one  witness,  ^-^"^  Witness, 
shall  be  understood  to  denote  one  witness  or  more. 

5.  And  tivo  witnesses,  shall  denote  two  or  more  wit-  ^''■"'^  Witnes- 

ses. 

nesses. 

6.  The  Justices  in  Sessions  shall  signify  the  said  Majority. 
Justices,  or  the  major  part  of  them. 

7.  The  word  Sessions  shall  denote  the  General  Ses-  Sessions. 
sions,  if  not  otherwise  expressed. 

8.  The  word  ivarrant  shall  always  signify,  ivarrant 
under  hand  and  seal,  where  not  expressed  otherwise.  "^^^^^^  ' 

9.  The  word  Overseer  shall  be  understood  to  mean 
Overseer  of  the  Poor,  v/here  not  expressed  otherwise.  Overseer. 
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10.  Where  a  penalty,  or  part  thereof,  is  expressed  to 
be  given  to  the  poor,  that  shall  always  be  understood  to  de- 
note, the  j)oor  of  the  township  ivhere  the  offence  was  com- 
mitted, if  not  otherwise  limited. 

11.  Where  a  penalty  is  to  be  recovered  before  the 
Justices  of  the  Peace,  it  is  thought  indispensable,  to  insert 
particularly  the  manner  of  recovering  the  same  ;  but  where 
it  is  to  be  sued  for  in  any  of  Her  Majesty's  Courts  of  Record , 
it  is  judged  not  necessary  to  set  forth  the  special  method  of 
procedure  there ;  and  generally,  where  it  is  expressed,  that 
a  person  shall  do,  or  not  do  such  a  thing,  on  pain  of  such  a 
sum,  without  more,  it  shall  be  understood,  that  such,  penalty 
is  not  recoverable  before  Justices  of  the  Peace,  but  only  in 
the  Supreme  Court. 

12.  In  all  cases  of  distress  and  sale,  it  shall  be  un- 
derstood that  the  overplus  must  be  returned  to  the  owner^ 
after  the  sum  or  sums  to  be  thereout  deducted,  shall  be  sa- 
tisfied and  paid. 

13.  Lands  shall  be  understood  to  stand  for  lands,  tene- 
ments, and'  hereditaments. 

14.  In  the  blank  spaces  for  the  names  in  the  prece- 
dents, instead  of  inserting  initial  letters  arbitrarily,  it  is  thought 
it  may  be  some  help  to  the  memory,  that  A.  O.,  shall  sig- 
nify the  offender,  A.  I.,  the  informer,  A.  W.,  the  witness, 
A.  M.,  the  Justice  of  the  Peace,  and  the  like. 

15.  Also  for  brevity's  sake,  sums  of  money  and  other 
numbers  are  sometimes  expressed  by  figures,  and  not  in 
words  at  length :  but  it  is  to  be  remembered,  that  in  the 
forms  of  warrants,  convictions,  and  other  proceedings  be- 
fore the  Justices,  they  ought  to  be  expressed  in  words  at 
length,  and  not  in  figures. 

16.  Where  a  Statute  is  said  to  be  in  force  until  such  a 
day,  month,  and  year,  &c.,  it  shall  always  be  understood  to 
imply,  and  from  thence  to  the  end  of  the  then  next  Session 
of  the  Legislature. 

17.  In  reference  to  Statutes,  it  is  judged  sufficient  for 
the  understanding  thereof,  to  quote  those  passed  in  the  Pro- 
vincial Legislature,  in  the  following  manner,  viz  : 

32  G.  2,  c.  13.      18.  1  V.  17.    To  signify,  the  Pro- 
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vincial  Statute  made  in  the  thirty  second  year  of  the  reign 
of  King  George  the  Second,  Chapter  the  Thirteenth,  Section 
the  Eighteenth;  and  contained  in  the  First  Volume  of  the 
Provincial  Statutes,  at  page  seventeen.  All  Statutes  not  so 
designated  are  to  be  considered,  English  Statutes. 

In  order  to  keep  the  work  within  the  smallest  compass,  Abbreviations 
consistent  with  all  due  information  and  reference,  it  is  judg- 
ed not  to  be  needful  to  prefix  a  table  explanatory  of  the  ab- 
breviations in  the  names  of  books  and  cases  cited  as  autho- 
rities, or  occasionally  noticed  ;  especially,  as  all  such  are 
cither  of  such  long  standing,  and  well  known  authority,  or  of 
such  modern  date,  and  so  frequently  referred  to,  that  the 
abbreviations  are  perfectly  familiar  to  every  gentleman  of 
the  law  ;  and  with  regard  to  the  gentlemen  in  the  Commis- 
sion of  the  Peace,  for  whose  use  the  work  is  chiefly  designed, 
with  but  very  few  exceptions,  they  do  not  possess  the  means 
of  referring  to  such  books  and  cases,  and  therefore,  to  them, 
such  a  table  would  be  useless. 

n.    Some    General  Rules  to  be   observed   in  the 

CONSTRUCTION    OF    STATUTES    OR    AcTS     OF  PARLIA- 
MENT. 

To  avoid  the  very  frequent  repetition  of  the  same  ob- 
servations, it  is  thought  proper  to  premise  the  following  ge- 
neral Pt,ules,  to  be  observed  in  the  construction  of  Statutes  or 
Acts  of  Parliament. 

1.  Regularly,  a  Statute  in  the  affirmative  doth  not  re-  How  far  an  sf- 
peal  a  precedent  affirmative  Statute.    1 1  Rep.  61.    But  if  pe^^i^^i^^'^^ff.r- 
the  latter  be  contrary  to  the  former,  it  amounts  to  a  repeal  mative  sia- 
of  the  former.    I  Ld.  Raym.  160. 

2.  A  Statute  made  in  the  affirmative,  without  any  ne-  How  far  an  ai- 
gative  expressed  or  implied,  doth  not  take  away  the  common  fut"e^a]t^e%^the 
law  ;  and  therefore  the  party  may  waive  his  benefit  by  such  common  law. 
Statute,  and  take  his  remedy  by  the  common  law.    2"  Inst. 

200. 

3.  By  repealing  of  a  repealing  Statute,  the  first  Sta-  i^epeaiing^a 
tute  is  revived.    Readings  upon  the  Statutes  Pari.    If  an  tufe." 

Act  of  Parliament  be  revived,  all  Acts  explanatory  of  that 
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Act  so  revivedj  are  revived  also.    2  Burr.  747.    It  a  Sta- 
tute expire,  and  afterwards  be  revived  again  by  another  Sta- 
tute, the  law  derives  its  force  from  the  first.    4  T.  R.  109. 
fo^be'pLS'  Regularly,  where  an  Act  of  Parliament  gives  a 

power  or  interest  to  one  person  certain,  by  this  express  de- 
signation of  one,  all  others  are  excluded.    11  Hep.  59,  64. 
Power  to  ad^  5.    In  all  cases  where  Justices  may  take  examinations, 

oatir'^^  other  accusation  or  proof,  though  the  Statute  doth  not 

expressly  set  down  that  it  shall  be  upon  oath,  yet  it  shall  be 
intended  that  it  shall  be  upon  oath.    Dalt.  c.  115. 
In  what  cases  Generally,  it  is  holden,  that  where  a  Statute  ap- 

the  Sessions    points  a  ih'mss:  to  be  done  by  one  or  more  Justices,  v/ithout 

may  execute    *  _  "  ^  ^  . 

the' power      giving  any  appeal  to  the  Sessions  ;  there,  the  Justices  in 
TJsn"ces.^^^"    Sessions  may  do  that  thing  :  but  where  an  appeal  is  given  to 
the  Sessions,  the  Justice  in  Sessions  cannot  proceed  origin 
ally  therein,  because  that  method  would  take  away  the  pow- 
er of  appealing. 

How  far  an  7.    Where  a  Statute  makes  a  new  offence,  which  was 

wiVl^iT  vvbere  ^vay  prohibited  by  the  common  law,  and  appoints  a  par- 
thod'of  ™o30-  "tanner  of  proceeding  against  the  oflender,  as  by  a 

cution  is  ap-  commitment,  or  action  of  debt,  or  information,  without 
pointe^^.  mentioning  an  indictment ;  it  seems  to  be  settled  at  this  day, 
that  it  will  not  maintain  an  indictment,  because  the  men- 
tioning the  other  methods  of  proceeding  only,  seems  impli- 
edly to  exclude  that  of  indictment :  yet  it  has  been  adjudg- 
ed, that  if  such  Statute  gave  a  recovery  by  action  of  debt, 
bill,  plaint,  information,  or  otherwise,  it  authorises  a  pro- 
ceeding by  way  of  Indictment.    2  Haw.  c.  2b.  Sec.  4. 

And  if  there  be  a  prohibitory  clause  in  the  Act,  the  of- 
fender may  be  indicted  upon  the  prohibitory  clause,  notwith- 
standing the  penalty  ;  but  otherwise  it  is  where  the  Act  is 
not  prohibitory,  but  only  inflicts  the  forfeiture,  and  specifies 
the  remedy.    2  Hale,  171,  1  Burr.  543. 

But  where  the  offence  was  antecedently  punishable  by 
a  common  law  proceeding,  and  a  Statute  prescribes  a  parti- 
cular remedy  by  a  summary  proceeding  ;  there,  either  method 
may  be  pursued,  and  the  prosecutor  is  at  liberty  to  proceed 
either  at  common  law,  or  in  the  method  prescribed  by  the 
Statute;  because  in  that  case  the  sanction  is  cumulative,  and 
doth  not  exclude  the  common  law  proceeding.    2  Burr.  803. 
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B.    But  every  contempt  of  a  Statute  is  indictable,  where  Where  no 

•  I  ■     7-     •       I        1    ri  rtn     j:   r  melhod  of 

?:io  other  punishment  is  imiited.    1  Haio.  c.  xx,     5.  prosecution  is 

9.  And  whei-esoever  an  Act  of  Parliament  doth  gene-  appointed, 
rally  prohibit  any  thing,  the  party  grieved  shall  not  only  have  Where  the 
his  action  for  his  private  relief,  but  the  offender  shall  be  m^ay"be^  prose - 
punished     the  Kinaj's  suit,  for  the  contempt  of  the  lav/. —  cuted  both  by 

2  Inst,   163.  the  party 

10.  All  actions,  indictments,  or  informations,  on  penal  g^^ved. 
Statutes,  for  any  forfeiture  limited  to  the  King,  shall  be  In  what  time 
brought  within  two  years  after  the  offence  committed  ;  if  li-  shaH  b"e,' ori 
mited  to  the  King  and  prosecutor,  then  within  one  year  ;  and  P*^"^'  Statutes 
if  it  is  not  sued  for  within  that  one  year,  then  the  King  may 

sue  for  the  same  within  two  years,  after  the  expiration  of  that 
one  year;  and  not  otherwise. — 31  El.  c.  5,  5.  That  is 
to  say,  unless  where  it  is  otherwise  directed  by  subsequent 
Statutes. 

11.  The  preamble  or  rehearsal  of  a  Statute  is  deemed  Preamble, 
true  ;  and  therefore  good  arguments  may  be  drawn  from  the 
preamble. — 1  Inst.  11.    But  the  preamble  shall  not  restrain 

the  operation  of  the  enacting  part ;  as  where  the  preamble 
recites  only  a  particular  inconvenience,  this  sliali  not  hinder 
a  subsequent  enacting  clause  from  being  understood  in  that 
more  general  sense  which  the  words  would  otherwise  and  of 
themselves  import,  so  as  to  take  in  other  inconveniences  of 
the  like  kind,  although  not  specified  in  the  preamble.  8  Mod. 
144.    I  P.  Wm,  320. 

12.  Where  a  Statute  directs  the  doing  of  a  thing,  for  "  May  do" 
the  sake  of  justice,  or  the  public  good,  the  word  may  is  the  how  tVbe"^n^ 
same  as  the  word  shall ;  as  where  the  Statute  of  the  13  <^  derstood. 

14  Ch.  2,  c,  12,  enacts  that  the  Overseers  may  make  a  rate 
to  reimburse  the  constables,  this  is  construed  they  shall ;  for 
they  are  compellable  so  to  do.    2  Salk.  609. 

13.  Where  a  Statute  directs  a  penalty  to  be  recovered  Court  of  Re- 
in any  Court  of  Record  ;  this  shall  not  be  intended  of  the 
Uuarter  Sessions,  unless  it  be  specially  named  in  such  Sta- 
tute ;  but  only  of  the  superior  Courts  of  Record.    6  Rep.  19, 

20.    2  Hale,  29,  30. 

14.  It  is  a  general  rule  in  the  construction  of  Statutes,  Higher  things 
that  where  things  of  an  inferior  degree  are  iirst  mentioned,  ""^  ^"tended, 
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where  the  in- 
ferior are  first 
mentioned. 

Power  to  con- 
vene the  par- 
ties. 


Necessity  of 
summoning 
Ihe  party. 


Two  lustiees 
to  bo  both  to- 
gether. 


Informer's 
oath. 


Confession. 


Discretionary 
power. 


those  of  a  higher  shall  not  be  included  under  general  subse- 
quent words.    2  Rep.  46.    2  Hawk.  c.  21,  124. 

15.  Where  a  Statute  gives  power  to  the  Justices,  to 
require  any  person  to  do  a  thing,  as  to  take  the  Oaths,  the 
law  impliedly  gives  them  power  to  issue  their  precept  to  have 
the  body  before  them  ;  for  when  the  law  grants  any  thing  to 
any  one,  that  also  is  granted,  without  which  the  thing  itself 
cannot  be  ;  and  it  is  against  the  office  of  the  Justices,  and 
the  authority  given  them  by  the  law,  that  they  shall  go  and 
seek  the  parties.    12  Rej).  130,  131. 

16.  Where  a  Statute  gives  power  to  the  Justices  of 
the  Peace,  to  hear  and  determine  an  offence  in  a  summary 
way,  it  is  necessarily  implied  and  supposed,  as  a  part  of  na- 
tural justice,  that  the  party  be  first  cited,  and  have  opportu- 
nity to  be  heard  and  answer  for  himself.    1  Haio.  c.  64,  §  60. 

17.  Where  an  Act  of  Parliament  gives  power  to  two 
Justices,  finally  to  hear  and  determine  an  offence,  it  is  ne- 
cessarily supposed  that  they  shall  be  both  together,  or  which 
is  the  same  thing  in  other  words,  that  they  shall  hold  a  Spe- 
cial Sessions  for  that  purpose.  And  the  like  is,  when  they 
are  to  do  any  other  judicial  act,  as  to  make  an  order  of  bas- 
tardy, or  adjudge  the  settlement  of  a  poor  person.  1  Bur'n's 
Mr.  24. 

1^.  Where  a  Statute  appoints  a  conviction  to  be  on 
the  oath  of  one  loitness,  this  ought  not  to  be  by  the  single 
oath  of  the  informer;  for  if  the  same  person  shall  be  allowed 
to  be  both  prosecutor  and  witness,  it  would  induce  profligate 
persons  to  commit  perjury  for  the  sake  of  reward.  2  Ld. 
Raym.,  1545. 

19.  Where  a  Statute  directs,  that  a  person  shall  be 
convicted  of  an  oifence  upon  the  oath  of  one  or  more  loit- 
nesses,  and  says  nothing  of  the  confession  of  the  party  ;  yet 
if  the  olfender  shall  before  the  Justice  confess  the  offence, 
he  may  be  convicted  upon  such  confession  ;  for  confession 
is  stronger  evidence  than  the  oath  of  witnesses.  Dalt.  109, 
262.    1  Sir.  546. 

20.  Where  an  Act  of  Parliament  gives  power  to  the 
Justices  of  the  Peace,  to  take  order  in  any  matter  according 
to  their  discretions :  tliis  shall  be  understood,  according  to 


INTRODUCTION. 


XIX 


the  rules  of  reason,  law,  and  justice,  and  not  by  private  opi- 
nions.   5  Rep,  100.    8  How.  St.  Tr.  55. 

21.  It  may  }3e  laid  down  as  an  invariable  rule,  that  construction 
the  laiv favors  liberty  ;  so  that  in  the  construction  of  a  penal  of  penai  Sta- 
Statute,  where  the  interpretation  is  dubious,  that  sense  must 

be  pursued,  (all  other  things  being  equal,)  which  is  more 
beneficial  to  the  subject,  or  the  party  suffering.  Thus, 
v/here  an  Act  directs,  that  the  Justices  shall  commit  an  of- 
fender to  prison  for  twelve  months,  the  Justices  may  not  alter 
the  words  and  commit  him  for  a  year ;  for  in  this  respect 
twelve  months  and  one  year,  are  not  the  same  :  but  the 
months  must  be  computed  at  twenty-eight  days  to  the  month, 
and  not  as  calender  months,  unless  it  be  so  expressed  in  the 
Act. 

22.  In  ail  cases,  civil  and  criminal,  wherein  an  oath  Q^uakers  and 
shall  be  required,  the  solemn  affirmation  of  Quakers  or  Moravians  ai- 
Moravians  shall  be  allowed  instead  of  such  an  oath.    By  the 

4  Vic.  c.  4.  Sec.  23,  Sess.  1841. 

23.  To  say  that  a  person  shall  forfeit  generally,  or  that  Forfeiture, 
he  shall  forfeit  to  the  King,  is  all  one,  for  the  King  shall 

have  every  forfeiture  not  otherwise  limited.    1 1  Rep.  60. 

Except  where  a  forfeiture  is  given  in  lieu  of  property 
and  interest,  for  there  it  shall  go  to  the  party  injured.  1 
Roll.  Rep.  90. 

For  wheresoever  a  Statute  gives  a  forfeiture  or  penalty, 
against  him  who  wrongfully  detains  or  dispossesses  another 
of  his  duty  or  interest ;  in  that  case,  he  that  hath  the  wrong 
shall  have  the  forfeiture  or  penalty,  and  shall  have  an  action 
for  the  same,  upon  the  Statute,  and  the  King  shall  not  have 
the  forfeiture  in  that  case.    1  Inst.,  159. 

24.  It  is  said  that  wheresoever  a  Justice  of  the  Peace  whereapow. 
is  empowered  by  anv  Statute,  to  bind  a  person  over,  or  to  erofcommit- 

,  .  1        °^         •     ^1  •  11  1    .       nient  is  im- 

cause  him  to  do  a  certain  thing,  and  such  person,  bemg  plied, 
in  his  presence,  shall  refuse  to  be  bound,  or  to  do  such  thing, 
the  Justice  may  commit  him  to  the  gaol,  to  remain  there  until 
he  shall  comply.    2  Haiu.  c.  16,  §  2. 

25.  When  a  Statute  appoints  imprisonment,  but  lim  its  Imprisonment 
no  time  when  ;  it  shall  be  immediately.    8  Rep.  119. 
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26.  When  a  Sifitute  appoints  imprisonment,  but  limifs^ 
no  time  how  long  ;  the  prisoner  in  such  case  must  remain  at 
tlie  discretion  of  the  Court.    Dalt,  410« 

27.  Wherever  a  Statute  makes  any  offence /eZoni/,  it 
incidentally  gives  it  all  the  properties  of  felony  at  common 
law.    1  Eaw.  c.  38,  §  18. 

28.  Therefore,  an  Act  of  Parliament  that  makes  an 
offence  felony,  doth  consequently  introduce  the  punishment 
of  concealing,  that  is  misprision  of  felony  ;  and  every  of- 
fence m'ade  felony  by  Act;  of  Parliament,  includes  misprision. 

1  Hale,  708. 

29.  An  Act  making  a  new  felony,  extends  not  to  in- 
fants under  14  years  of  age  ;  but  if  they  be  of  that  age,  k 
binds  them.    I  Hale,  106.    I  Russ.S. 

30.  An  offence  shall  never  be  made  felony,  by  the 
construction  of  any  doubtful  and  ambiguous  words  of  a  Sta- 
tute ;  but  in  every  such  case,  it  shall  amount  unto  no  more 
than  a  high  misdemeanor,  punishable  by  imprisonment,  of 
the  Mke.    1  Haw.  c.  40,  §  2. 

31.  All  felonies  by  the  Common  Law  have  the  benefit 
of  clergy  ;  therefore  where  a  Statute  enacts  a  felony,  and 
says,  the  offender  shall  suffer  death,  clergy  lies  notwithstand- 
ing, and  is  never  ousted  without  express  words.    3  Inst.  73. 

2  Hatv.  c.  33,  §  24. 

32.  Saving  of  doioer,  in  a  Statute  making  an  offence 
felony,  is  superfluous ;  for  by  the  1  Ed.  6,  c.  12,  <§y  17,  dower 
is  not  lost  by  the  felony  of  the  husband. 

33.  Upon  an  indictment  or  other  criminal  prosecution, 
no  damages  can  be  given  to  the  party  grieved,  but  it  is  every 
day's  practice  in  the  Court  of  King's  Bench,  to  induce  de- 
fendants to  make  satisfaction  to  the  prosecutors,,  by  intimat- 
ing an  inclination  on  that  account  to  mitigate  the  fine  due  to 
the  King-    2  Haw.  c.  25,  ^  3. 

34.  Where  a  Statute  gives  treble  damages ;  the  Jus- 
tices are  not  to  assess  the  damages,  and  then  treble  them  ; 
but  the  Jury  ought  to  find  the  damages,  and  then  the  Justices 
are  to  treble  them.    Cro.  Car.  449. 

35.  In  all  cases  where  a  Justice  is  required  by  aay 
Statute  to  issue  a  warrant  of  distress  for  the  levying  of  any 
penalty  inflicted,  or  any  sum  of  money  directed  by  sucli  Sta- 
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late  to  be  paid,  it  will  be  proper  for  such  Justice  granting 
the  warrant,  therein  to  order  and  direct  the  goods  distrained, 
to  be  sold  within  a  certain  time  limited  in  such  warrant,  if  no 
particular  time  for  the  sale  is  specified  in  such  Statute,  (so  as 
such  time  limited  in  the  warrant,  be  not  less  than  four  days 
nor  more  than  eight  days,  unless  such  penalty  or  sum  of  mo- 
ney, together  with  reasonable  charges  of  taking  and  keeping 
the  distress,  be  sooner  paid.  And  the  officer  making  such 
distress,  may  deduct  the  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  said  distress ;  and  the  overplus  (if  any,) 
shall  be  returned  to  ihe  owner. 

36.  An  Act  inflicting  a  penalty  for  a  second  offence,  Second  of- 
must  always  be  understood,  after  conviction  and  judgment 
for  the  first  offence  ;  and  the  second  offence  must  be  com- 
mitted after  the  first  conviction,  and  judgment  thereupon 
given  ;  for  it  doth  not  appear  to  be  an  offence^  until  judg- 
ment by  proceeding  of  law  be  given  against  the  offender. 

And  the  indictment  for  a  second  offence,  must  recite 
the  record  of  the  first  conviction  ;  and  upon  the  evidence? 
the  record  of  the  first  conviction  must  be  proved ;  but  the 
matter  of  the  first  conviction,  shall  never  be  re-examined, 
but  must  stand  for  granted.    I  Burns,  Introdu.  26-7. 

.37.  By  the  10  G.  4,  c.  26.  4  V.  49.  The  Clerk  Date  of  com- 
of  His  Majesty's  Council  in  General  Assembly,  shall  endorse,  a"statuTe 
in  English,  on  every  Act  of  the  General  Assembly,  the  date, 
month,  and  year,  When  the  same  shall  have  passed  ;  and 
such  endorsement  shall  be  taken  to  be  a  part  of  such  Act, 
and  to  be  the  date  of  its  commencement,  when  no  other 
commencement  shall  be  therein  provided."  Peryetual, 
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JUSTICE  OF  THE  PEACE,  &c. 

 @  

ABDUCTION. 

The  following  enactments  have  been  made  by  the  4  Vict, 
c.  6,  Sess.  1841,  with  regard  to  offences  coming  under  the 
above  title — "  Sec.  18.  Where  a  Woman  shall  have  any 
interest,  legal,  or  equitable,  present,  or  future,  absolute,  con- 
ditional, or  contingent,  in  any  real  or  personal  Estate,  or 
shall  be  an  heiress  presumptive,  or  next  of  kin  to  any  one 
having  such  interest,  if  any  person  shall,  from  motives  of 
lucre,  take  away  or  detain  her,  against  her  will,  with  intent 
,  to  marry  or  defile,  or  cause  her  to  be  married  or  defiled  by 
any  other  person  ;  such  offender,  and  every  person  counsel- 
ling, aiding,  or  abetting  him,  shall  be  guilty  of  felony,  and 
be  imprisoned  for  life,  or  not  less  than  one  year,  as  the 
Court  shall  award. 

Sec.  19.  Every  person  who  shall  unlawfully  take,  or 
cause  to  be  taken,  any  unmarried  girl  under  the  age  of  six- 
teen  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful 
care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor,  and 
be  punished  by  fine  or  imprisonment,  or  by  both. 

Sec.  20.  If  any  person  shall,  maliciously,  either  by  force 
or  fraud,  lead  or  take  away,  or  decoy,  or  entice  away,  or 
detain  any  child  under  the  age  of  ten  years,  with  intent  to 
deprive  the  parent  or  parents,  or  any  other  person,  having 
the  lawful  care  or  charge  of  such  child,  of  the  possession  of 
such  child,  or  with  intent  to  steal  any  article  upon  or  about 
the  person  of  such  child,  to  whomsoever  such  article  may  be- 
long ;  or  if  any  person  shall  with  such  intent  as  aforesaid,  re- 
ceive or  harbor  any  such  child,  knowing  the  same  to  have 
been  by  force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or 
detained  as  herein  before  mentioned  ;  every  such  offender, 
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and  every  person  counselling,  aiding,  or  abetting  such  offen- 
der, shall  be  guilty  of  felony,  and  be  imprisoned  for  any  term 
not  exceeding  seven  years ;  Provided,  that  no  person  claiming 
to  be  the  father  of  an  illegitimate  child,  or  to  have  any  right 
to  the  possession  of  such  child,  shall  be  liable  to  be  prosecuted 
by  virtue  hereof,  on  account  of  his  getting  possession  of  such 
child,  or  taking  such  child  out  of  the  possession  of  the  mother , 
or  any  other  person  having  the  lawful  charge  thereof.  Per- 
petual. 

Directions.  As  the  offenccs  mentioned  in  Sec.  18  &  20  of  this  Act, 

are  declared  to  be  felonies,  the  proceedings  before  Justices 
on  information  for  any  of  such  offences  w^ill  be  the  same  as 
in  other  felonies;  and  upon  a  complaint  under  Sec.  19,  al- 
though the  offence  mentioned  therein  is  declared  to  be  only 
a  misdemeanor,  yet  similar  proceedings  must  take  place,  as 
the  Sessions  now  have  no  power  in  such  case ;  but  the  party 
must  be  committed  or  bailed,  to  answer  in  the  Supreme 
Court,  into  which  the  papers  must  be  certified  and  sent. — 
The  proceedings  in  every  case  will  be  found  sufficiently  ex- 
plained, and  the  Forms  given  under  the  respective  Titles — 
Information^ — Warrant — Examination — Bail — Commitment. 
The  offence  should  be  stated  in  all  the  Forms,  as  nearly  as 
may  be  done,  in  the  precise  words  of  the  Act.  The  follow- 
ing will  serve  for  a  form  of  Information  in  each  case,  to  be 
filled  up  according  to  the  facts. 

County  of  >        The  information  and  complaint  of  A  

■  5  I"  the  Township  of  in  the  said  Coun- 
ty, yeoman,  made  on  Oath,  before  me  A  M  -,  Es- 
quire, one  of  Her  Majesty's  Justices  of  the  Peace  for,  the 

said  County  of  on  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  

The  said  informant  deposeth  and  saith,  that  on  the  

day  of  in  the  year  aforesaid,  at    in  the  County 

aforesaid,  A  O  late  of  in  the  said  County  of 

 did  [here  state  the  offence,  according  to  the  facts  of 

the  case,  mentioning  names,  age,  relationship,  and  other  par- 
ticulars, according  to  the  terms  of  the  Act,  and  as  near  as 
may  be  done  in  the  words  declaring  the  offence ;]  And 

hereupon  he  the  said  A  I         prayeth  that  justice  may 

be  done  in  the  premises. 

A  I  . 

Before  me,  A  M  ,  J.  P. 

The  Warrant  may  be  according  to  the  general  Form, 
given  under  the  Title  Warrant,  filling  it  up  according  to  the 
facts  stated  in  the  Information. 
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By  the  5  G.  3,  C.  5.  1  V.  110.  Non  resident  proprie- 
tors of  lands  are  made  liable  to  pay  their  proportion  of  all 
county  and  town  rates,  and  to  perform  labour  on  the  high- 
ways, in  the  counties  and  townships  wherein  their  lands  are 
situated. 

Only  the  first  clause  of  the  above  statute,  which  declares 
the  liability  of  proprietors,  is  now  in  force  ;  the  other  clauses, 
which  respect  the  enforcement  of  such  liability,  being  virtually 
repealed  by  the  33  G.  3,  C.  6,  1  V.  317,  made  in  amend- 
ment, by  which  it  is  provided,  that, — "  Where  no  person 
shall  appear  to  pay  such  rates,  or  perform  such  labour,  and 
no  goods  of  the  proprietor  can  be  found  within  the  County, 
whereon  to  levy,  to  satisfy  such  rates,  or  the  fine  for  the 
non  performance  of  such  labour,  the  collector  of  rates,  or  the 
surveyor  of  highways,  shall  report  the  same  to  the  next 
Spring  Sessions,  and  such  lands,  by  order  of  the  Sessions, 
may  be  let  by  the  Clerk  of  the  Peace  for  one  year,  to  pay 
the  same,  with  the  expenses ;  and  if  no  person  can  be  found 
to  take  them  on  lease,  representation  is  to  be  made  to  the 
Supreme  Court,  by  the  Clerk  of  the  Peace,  and  that  Court, 
after  causing  reasonable  means  to  be  used  to  ascertain  and 
notify  the  proprietor,  may  direct  a  sale  of  a  part,  or  the 
whole  of  such  lands,  to  satisfy  such  rates  or  fine,  and  ex- 
penses, and  a  deed  of  conveyance  thereof  shall  be  executed 
by  the  Clerk  of  the  Peace.  If  there  be  any  surplus  from 
such  lease  or  sale,  after  paying  such  rates  or  fine  with  ex- 
penses, the  same  is  to  be  paid  to  the  proprietor,  if  known,  or 
otherwise  paid  into  the  County  Treasury,  and  if  not  claimed 
within  3  years,  to  be  at  the  disposal  of  the  Sessions,  for  pub- 
lic purposes.  Collectors,  Surveyors,  and  Clerks  of  the  Peace, 
neglecting  their  duty  herein,  to  forfeit  40  shillings,  to  be 
applied  for  relief  of  the  Poor."  Perpetual. 

It  appears  desirable  for  many  reasons,  that  this  statute 
should  be  universally  and  strictly  carried  into  effect ;  particu- 
larly, as  this  would  enforce  only  a  just  contribution  to  pub- 
lic charges,  from  such  non  resident  proprietors,  and  would 
have  a  tendency  to  induce  them  to  take  more  prompt  and 
effectual  means  for  the  sale  or  improvement  of  their  lands. 

It  is  not  thought  requisite  to  insert  any  forms  under  this 
title,  as  the  leases  and  conveyances  will  be  nearly  the  same 
as  in  ordinary  cases,  with  only  the  difference  of  briefly  reci- 
ting the  liability  and  neglect  of  payment,  advertisement  to 
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let  or  sell,  means  used  to  notify  the  proprietor,  and  such 
other  requisites  as  are  prescribed  in  the  statute.  The  en- 
forcement of  payment  by  distress  and  sale,  where  goods,  &c., 
of  the  proprietor  are  found  within  the  County,  will  be  the 
same  as  in  other  cases  of  non  payment  of  rates  or  fines,  for 
which,  respectively,  see  Titles — Rates — and  Highways. 

— -m — 
ACCESSARY. 

I.  Of  Accessaries  in  general. 

11.  Of  Accessaries  before  the  Fact. 

III.  Of  Accessaries  after  the  Fact  and  Receivers, 

IV.  How  Accessaries  and  Receivers  are  to  be  pro- 

ceeded against. 

I.    Of  Accessaries  in  general. 

Accessary,  is  he  that  is  not  the  chief  actor,  but  one  that 
is  concerned  in  the  felony,  by  commandment,  aid,  or  re- 
ceipt. 

In  high  treason,  there  are  no  Accessaries,  neither  be- 
fore nor  after;  for  the  consenters,  aiders,  abettors,  and 
knowing  receivers  and  comforters  of  traitors,  are  all  princi- 
pals. So  in  cases  that  are  criminal,  but  not  capital,  as  in 
petit  larceny,  and  trespass,  there  are  no  Accessaries ;  for 
the  Accessaries  before,  are  in  the  same  degi-ee  as  principals ; 
and  Accessaries  after,  by  receiving  the  offenders,  cannot  be 
in  law  under  any  penalties  as  Accessaries,  unless  the  statutes 
that  induce  those  penalties  do  expressly  extend  to  receivers 
or  comforters,  as  some  do.  1  Hale,  613.  Note.  By  4  Vict. 
C.  7,  Sec.  12,  the  distinction  between  grand  and  petit  lar- 
ceny is  abolished,  and  therefore  there  may  be  Accessaries  in 
every  larceny,  whatever  may  be  the  value  of  the  property 
stolen. 

Accessaries  This  title  of  Accessary,  refers  chiefly  to  capital  felonies, 

only  in  Capi-  whether  by  the  common  law,  or  by  statute, 
lai  Felonies.         Concerning  which  L.  Coke  observes  generally,  that  when 
an  offence  is  felony,  either  by  the  common  law,  or  by  statute, 
all  Accessaries,  both  before  and  after,  are  incidentally  inclu- 
ded.—Co.  Inst.  3—59. 
In  Felonies  And  Mr.  Hawkins  says,  I  take  it  to  be  settled  at  this  day, 

by  Statute,  that  in  all  cases,  where  a  statute  makes  any  offence  treason, 
or  felony,  it  involves  the  receiver  of  the  offender  in  the  same 
guilt  with  himself,  in  the  same  manner  as  in  treason  or  fe- 
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lony  at  common  law,  unless  there  be  an  express  provision  to 
the  contrary.    2  Haw.  c.  29,  §  14. 

The  word  command,  is  to  be  considered  as  compre- 
hending all  those  who  incite,  procme,  set  on,  or  stir  up,  any 
other  to  do  the  fact.    2  East's.  P.  C.  641. 

II.    Of  Accessaries  befoue  the  fact. 

An  Accessary  before  the  fact  committed,  is  he  that 
being  absent  at  the  time  of  the  felony  committed,  doth  yet 
procure,  counsel,  command,  or  abet  another  to  commit  a 
felony.  For  if  he  be  present,  he  is  not  an  accessary  but  a 
principal.    1  Burn's,  2. 

So  if  divers  come  to  commit  an  unlawful  act,  and  be 
present  at  the  time  of  the  felony  committed,  though  one  of 
them  only  doth  it,  they  are  all  principals. — Hale's  Sum. 
215.  So  if  one  present  move  the  other  to  strike  ;  or  if  one 
present  did  nothing,  but  yet  came  to  assist  the  party  if  need- 
ful ;  or  if  one  hold  the  party  while  the  felon  strikes  him ;  or 
if  one  present  deliver  his  v/eapon  to  the  other  that  strikes  : 
for  they  are  present,  aiding,  abetting,  or  comforting. — Hale's 
Sum.  216.  So  if  several  persons  set  out  together,  or  in 
small  parties,  upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and 
each  taketh  the  part  assigned  him,  some  to  commit  the  fact, 
and  others  to  watch  at  proper  stations  to  prevent  a  surprise, 
or  to  favour,  if  need  be,  the  escape  of  those,  who  are  more 
immediately  engaged.  They  are  all,  provided  the  fact  be 
committed,  in  the  eye  of  the  law,  pi^esent  at  it ;  and  there- 
fore are  all  principals.  Fost.  350.  But  if  one  came  casu- 
ally, not  of  the  confederacy,  though  he  hindered  not  the 
felony,  he  is  neither  principal  nor  Accessary,  although  he 
apprehend  not  the  felon  ;  but  for  his  negligence  he  is  punish- 
able by  fine  and  imprisonment.  Hale's  Sum.  216.  2  Haw. 
c.  29,  <§,  10. 

As  to  Accessaries  some  diversities  are  to  be  noted ;  as, 
(1.)  When  the  principal  doth  not  accomplish  the  fact, 
altogether  in  the  same  soi't,  as  it  was  before  hand  agreed 
between  him  and  the  Accessary  ;  and  therefore  if  one  com- 
mand another  to  lay  hold  upon  a  third  person,  and  he  lays 
hold  upon  him  and  robs  him,  the  person  commanding  is  not 
Accessary  to  the  robbery.  Halt.  c.  161,  p.  369.  But  if 
the  command  had  been  to  beat  him,  and  the  party  command- 
ed doth  kill  him,  or  beat  him  so  that  he  dieth  thereof,  the 
person  commanding  shall  be  accessary  to  the  murder ;  for  it 
is  a  hazard  in  beating  a  man,  that  he  may  die  thereof.  Id. 
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(2.)  He  that  commands  or  counsels  any  evil  or  un- 
laivful  act  to  be  done,^-  shall  be  adjudged  accessary  to  all 
that  shall  ensue  upon  the  same  evil  act,  but  not  to  any  other 
distinct  thing — As  if  one  command  another  to  steal  a  horse, 
and  he  steals  an  ox  ;  or  to  burn  such  a  one's  house,  and  he 
burns  the  house  of  another  ;  these  are  other  felonies  than  he 
commanded  to  be  done,  and  therefore  he  shall  not  be  ad- 
judged accessary  to  them.    Dalt.  c.  161,  p.  369. 

(3.)  But  if  a  person  commit  the  same  felony,  ivhich 
another  did  counsel  or  command  to  be  done,  though  he  doth 
it  at  another  time,  or  in  another  place,  or  in  another  sort 
than  was  commanded  or  counselled,  yet  hei'e,  such  person 
commanding  or  counselling,  shall  be  accessary.  As  if  he 
doth  counsel  to  kill  a  man  by  poison,  and  he  kills  him  with 
a  dagger  ;  or  to  kill  him  one  day,  and  he  kills  him  on  another 
day ;  in  these,  and  the  hke  cases,  he  shall  be  accessary  to 
the  murder.  Id. 

(4.)  Those  offences  ivhich  in  the  construction  of  law 
are  sudden  and  unpremeditated,  cannot  have  any  accessa- 
ries before.  As  killing  a  man  by  misadventure,  in  his  own 
defence,  or  manslaughter.    1  Hale,  616. 

(5.)  It  seems  to  be  generally  agreed,  that  he  who  bare- 
ly conceals  a  felony  which  he  knows  to  be  intended,  is 
guilty  only  of  a  misprision  of  felony,  and  shall  not  be  ad- 
judged an  accessary.    2  Hawk.  c.  29,  <5>  23. 

By  the  4  Vic,  c.  4,  sec.  14,  "Every  person  who  shall 
counsel,  procure,  or  command  any  other  person  to  commit 
any  felony,  whether  the  same  be  a  felony  at  common  law,  or 
by  virtue  of  any  statute  or  statutes,  made  or  to  be  made,  shall 
be  deemed  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessary  before  the  fact  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  convic- 
tion of  the  principal  felon  ;  or  may  be  indicted  and  convicted 
of  a  substantive  felony  ;  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall  not 
be  amenable  to  justice  ;  and  in  case  the  principal  felony  shall 
have  been  committed  within  the  body  of  any  county,  and  the 
offence  of  counselling,  procuring,  or  commanding,  shall  have 
been  committed  within  the  body  of  any  other  County,  the  last 
mentioned  offence  may  be  enquired  of,  tried,  and  punished  in 
either  of  such  counties  ;  Provided  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  shall  be  liable  to  be 
again  indicted  or  tried  for  the  same  offence.  Perpetual. 

To  incite  and  solicit  another  to  commit  a  crime  is  a  misdemeanor, 
although  no  act  be  done  in  consequence  of  sucli  incitement  and  solicitation. 
— Hex  vs.  Wggins.  2  Eat>t.  5. 
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III.    Of  Accessaries  after  the  Fact,  and  Receivers. 

Accessary  after  the  fact,  is  where  a  person  knowing 
the  felony  to  he  committed  by  another,  relieves,  comforts, 
or  assists  the  felon. 

It  is  necessary  that  the  receiver  have  notice  of  the  felo- 
ny, either  express  or  impUed ;  and  it  must  be  laid  in  the  in- 
dictment, that  the  receiver  knew  that  the  person  received  by 
him  had  committed  the  principal  felony.  2  Haio.,  c.  29, 
^  32. 

This  offence,  holds  only  in  those  felonies,  where  by  the 
law  judgment  of  death  regularly  ought  to  ensue  ;  and  there- 
fore ought  not  in  petit  larceny.  1  Hale,  618.  Unless  where 
it  is  otherwise  provided  by  statute. 

It  seems  if  a  person  do  barely  receive,  comfort,  or  con- 
ceal an  offender  guilty  of  any  common  trespass  or  inferior 
crime  of  the  like  nature,  though  he  knew  him  to  have  been 
guilty,  and  that  there  is  a  warrant  out  against  him,  (which 
by  reason  of  such  concealment  cannot  be  executed,)  yet  he 
is  not  an  accessary  to  the  offence  ;  but  perhaps  in  such  case, 
he  may  be  indictable  for  a  contempt  of  the  law,  in  hindering 
the  due  course  of  justice  ;  and  if  the  act  of  such  receiver 
amount  to  a  rescue,  or  to  the  obstructing  an  officer  of  justice 
in  the  execution  of  his  duty,  or  the  like,  he  would  undoubt- 
edly be  indictable  for  it,  as  for  a  misdemeanor.  2  Haiv.  c. 
29,  ^  4. 

Several  things  are  to  be  considered  in  exphcation  of  the 
words  "  relieve,  comfort,  or  assist  the  felon'' : 

(1.)  Generally  any  assistance  whatsoever  given  to  one 
known  to  be  a  felon,  in  order  to  hinder  his  being  apprehended 
or  tried,  or  suffering  the  punishment  to  which  he  is  condemn- 
ed, is  sufficient  to  make  a  person  accessary  to  the  felony  ;  as 
where  one  assists  him  with  a  horse  to  ride  away  with,  or  with 
money  or  victuals  to  support  him  in  his  escape.  2  Haio.,  c. 
29,  ^26. 

(2.)  But  if  a  man  know  that  a  person  hath  committed 
a  felony,  but  doth  not  discover  it,  this  doth  not  make  him  an 
accessary,  but  it  is  a  misprision  of  felony,  for  which  he  may  be 
indicted,  and  upon  his  conviction  fined  and  imprisoned.  1 
Hale,  618. 

(3.)  Also,  if  a  man  see  another  commit  a  felony,  but 
consents  not,  nor  yet  takes  care  to  apprehend  him,  or  to  levy 
hue  and  cry  after  him,  or  upon  hue  and  cry  levied  doth  not 
pursue  him  ;  this  is  a  neglect  punishable  by  fine  and  imprison- 
ment, but  it  doth  not  make  him  an  accessary.    1  Hale,  618. 

(4.)    In  like  manner,  if  one  commit  a  felony,  and  come 
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to  a  person's  house,  before  he  be  arrested,  and  such  person 
sufler  him  to  escape  without  arrest,  knowing  him  to  have  com- 
mitted a  felony,  this  doth  not  make  him  an  accessary  ;  but  if 
he  take  money  of  the  felon  to  suffer  him  to  escape,  or  if  he 
shut  the  fore  door  of  his  house,  whereby  the  pursuers  are 
deceived,  and  the  felon  hath  opportunity  to  escape,  he  makes 
himself  an  accessary.    1  Hale,  619. 

(5.)  Whosoever  rescues  a  felon  from  an  arrest  for  the 
felony,  or  voluntarily  suffers  him  to  escape,  is  an  accessary  to 
the  felony.    2  Haw.  c.  29,  §  27. 

(6.)  But  if  a  felon  be  in  prison,  he  that  relieves  him 
with  necessary  meat,  drink,  or  clothes,  for  the  sustentation  of 
life,  is  not  accessary.  1  Hale,  620.  So  if  he  be  bailed  out, 
it  is  lawful  to  reheve  and  maintain  him.  Id. 

(7.)  But  if  a  felon  be  in  gaol,  for  a  man  to  convey  in- 
struments to  him  to  break  prison  to  make  an  escape  ;  or  to 
bribe  the  gaoler  to  let  him  escape,  makes  the  party  an  acces- 
sary.   1  Hale,  621. 

(8.)  The  sending  a  letter  in  favour  of  a  felon,  or  advi- 
sing to  labour  witnesses  not  to  appear,  makes  no  accessary, 
but  it  is  a  high  contempt.    Hale's  Sum.  219. 

(9.)  A  man  may  be  accessary  to  an  accessary,  by  the 
receiving  of  him,  knowing  him  to  be  an  accessary  to  felony. 
1  Hale,  622. 

(10.)  If  a  man  have  goods  stolen,  and  he  receive  his 
goods  again,  simply  without  any  contract  to  favour  the  felon 
in  his  prosecution,  this  is  lawful,  but  if  he  receive  them  upon 
agreement  not  to  prosecute,  or  to  prosecute  faintly,  this  is 
theftbote,  punishable  by  imprisonment  and  fine ;  but  yet  it 
makes  him  not  an  accessary  ;  but  if  he  takes  money  of  him  to 
favour  him,  whereby  he  escapes,  this  makes  him  an  accessary. 
1  Hale,  619. 

(11.)  It  seems  agreed  that  the  law  hath  such  a  regard 
to  that  duty,  love  and  tenderness  which  a  wife  owes  to  her 
husband,  as  not  to  make  her  an  accessary  to  felony,  by  any 
receipt  given  to  her  husband.  Yet  if  she  be  any  way  guilty 
of  procuring  her  husband  to  commit  it,  it  seems  to  make  her 
an  accessary  before  the  fact,  in  the  same  manner  as  if  she  had 
been  sole.  But  no  other  relation  besides  that  of  a  wife  to  her 
husband,  will  exempt  the  receiver  of  a  felon  from  being  an 
accessary  to  the  felony;  from  whence  it  follows,  that  if  a 
master  receive  a  servant,  or  a  servant  a  master,  or  a  brother  a 
brother,  or  even  a  husband  a  wife,  they  are  accessaries  in  the 
same  manner  as  if  they  had  been  mere  strangers  to  one  ano- 
ther.   2  Haw.  c.  29,  §  34. 

(12.)    But  if  the  wife  alone,  the  husband  being  ignorant 
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of  it,  do  receive  any  other  person,  being  a  felon,  the  wife  is 
accessary,  and  not  the  husband.    1  Hale,  621. 

(13.)  But  if  the  husband  and  wife  both  receive  a  felon, 
knowingly,  it  shall  be  adjudged  only  the  act  of  the  husband, 
and  the  wife  shall  be  acquitted.  Id, 

By  the  4  Vic.  c.  7,  sec.  45,  Session,  1841.  If  any  person 
shall  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing  or  taking  whereof  shall 
amount  to  a  felony,  either  at  common  law  or  by  this  Act, 
such  person,  knowing  the  same  to  have  been  feloniously  stolen, 
or  taken,  shall  be  guilty  of  felony,  and  may  be  indicted  and 
convicted,  either  as  an  accessary  after  the  fact,  or  for  a  sub- 
stantive felony  ;  and  in  the  latter  case,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice  ;  and  every  such  receiver, 
shall  be  liable  to  be  imprisoned  for  a  term  not  exceeding  seven 
years.  Provided  that  no  such  person  shall  be  prosecuted  a 
second  time  for  the  same  offence. — Perpetual.  For  further 
information  as  to  receivers  of  stolen  property,  see  Title — 
Larceny. 

IV.    How  Accessaries  and  Receivers  are  to  be  pro- 
ceeded AGAINST. 

By  3  Ed.  I.  C.  15.  Those  who  are  accused  of  the  re- 
ceipt of  felons,  or  of  commandment  or  force,  or  of  aid  in 
felony  done,  shall  be  bailable ;  but  this  seems  to  be  only 
where  it  stands  indifferent  whether  the  party  be  guilty  or  in- 
nocent ;  for  if  there  be  strong  presumptions  of  guilt,  it  seem- 
eth  that  he  is  not  bailable.    2  Hatok.  c.  15,  sec.  53. 

Where  a  felony  is  committed  in  one  county,  and  a  per- 
son is  accessary  after  the  fact  in  another  county,  the  offence 
of  such  accessary  may  be  enquired  of,  and  tried,  in  either 
county — Provided,  that  no  such  person  shall  be  prosecuted  a 
second  time  for  the  same  offence.  4  Vic.  c.  4,  sec.  15,  S^ess. 
1841.  And  by  sec.  16  of  the  same  act,  if  a  principal  offen- 
der be  convicted  of  a  felony,  the  accessary  either  before  or 
after  the  fact  may  be  proceded  against  in  the  same  manner, 
as  if  such  principal  felon  had  been  attainted  thereof,  notwith- 
standing such  principal  felon  shall  die,  or  be  pardoned,  or 
otherwise  delivered  before  attainder. — Peiyetual. 

It  is  now  agreed  that  the  principal,  though  not  convict-  Principal 
ed,  or  pardoned,  may  be  examined  as  a  witness  against  the  iJv^^neL^ 
receiver.    2  East.  P.  C.  782,  3.    2  Leach,  418.    1  Bums, 
22. 

For  precedents  and  other  matters  relating  to  the  pro- 
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Geedings  against  Accessaries,  see  respectively,  Titles— War- 
rant— Arrest— Examination—Bail—Commitment. 


ACTIONS,  see  JUSTICES  OF  THE  PEACE. 
ADULTERY,  see  MARRIAGE. 


AFFRAY. 

L    What  is  an  Affray. 

11.    how  far  it  may  be  supprp^ssed  by  a  private 
Person. 

III.  How   FAR  BY   A  CoNSTABLE. 

IV.  How   FAR  BY    A   JuSTICE    OF   THE  PeACE, 

Y.    Punishment  of  an  Affray. 

I.    What  is  an  Affray. 

A71  Affray  is  a  public  offence  to  the  terror  of  the 
King's  subjects ;  so  called,  because  it  affrights  and  makes 
men  afraid,    3  Co.  Inst.  158. 

There  may  be  an  Assault  which  will  not  amount  to  an 
Affray,  as  where  it  happens  in  a  private  place,  out  of  the 
hearing  or  seeing  of  any  except  the  parties  concerned ;  in 
which  case  it  cannot  be  said  to  be  to  the  terror  of  the  people. 
Words  do  ^ig^^  jg  ^^[^^  ^i^^^  quarrelsome  or  threatening  words 
to°an  Affray.  ^^^^1  amount  to  an  affray  ;  and  that  no  one  can  justify  laying 
his  hands  on  those  who  shall  barely  quarrel  with  angry  words, 
without  coming  to  blows ;  yet  it  seems  that  the  constable 
may  at  the  request  of  the  party  threatened,  carry  the  person 
who  threatens  to  beat  him  before  a  Justice,  in  order  to  find 
sureties.  1  Haw.  c.  63,  1  &  2.  1  Burns,  25. 
Challenge  to  It  is  a  very  high  offence  to  challenge  another,  either  by 
word  or  letter  to  fight  a  duel ;  or  to  be  the  messenger  of  such 
a  challenge  ;  or  even  barely  to  endeavour  to  provoke  another 
to  send  a  challenge,  or  to  fight ;  as  by  dispersing  letters  to  that 
purpose  full  of  reflections,  and  insinuating  a  desire  to  fight. 
1  Burns,  25. 

Affray  where  gome  cases  there  may  be  an  affray  where  there  is  no  ac- 

viGlence.  ^^^^  violence  ;  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons,  in  such  a  manner  as  will  naturally 
cause  a  terror  to  the  people,  which  is  said  to  have  been  al- 
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ways  an  offence  at  the  common  law,  and  is  strictly  prohibited 
by  statute  ;  for  by  2  Ed.  3,  C.  3,  it  is  enacted,  "  That  no 
man  of  what  condition  soever,  except  the  King's  servants,  in 
his  presence,  and  his  ministers  in  executing  their  office,  and 
such  as  be  in  their  company  assisting  them,  and  also  upon  a 
cry  made  for  arms  to  keep  the  peace,  shall  come  before  the 
King's  Justices,  or  other  of  the  King's  Ministers  doing  their 
office,  with  force  and  arms ;  nor  bring  any  force  in  affi-ay  of 
peace  ;  nor  go,  nor  ride  armed  by  night  or  day,  in  fairs  or 
markets,  or  in  the  presence  of  the  King's  Justices,  or  other 
Ministers,  or  elsewhere  ;  upon  pain  to  forfeit  their  armour 
to  the  King,  and  their  bodies  to  prison,  at  the  King's  plea- 
sure. And  the  King's  Justices,  in  their  presence,  Sheriffs, 
and  other  Ministers,  in  their  bailiwicks.  Lords  of  Franchises, 
and  their  Bailiffs  in  the  same,  and  Mayors  and  Bailiffs  of 
Cities  and  Boroughs  within  the  same,  and  borough  holders, 
Constables,  and  Wardens  of  the  Peace,  within  their  Wards, 
shall  have  power  to  execute  this  Act."    Id.  25. 

It  is  holden  upon  the  words  of  exception  in  the  above  Wearing  of 
statute,  that  no  person  is  within  the  intention  of  this  statute, 
who  arms  himself  to  suppress  dangerous  rioters,  rebels,  or 
enemies,  and  endeavours  to  suppress  or  resist  such  disturbers 
of  the  peace  and  quiet  of  the  realm.  Also,  that  no  wearing 
of  arms  is  within  the  meaning  of  this  statute,  unless  it  be  ac- 
companied with  such  circumstances  as  are  apt  to  terrify  the 
people  ;  consequently,  that  persons  of  quality  are  in  no  dan- 
ger of  offending  against  this  statute  by  wearing  common  wea- 
pons, or  having  their  usual  number  of  attendants  with  them, 
for  their  ornament  or  defence.    Id,  26. 

A  man  cannot  excuse  the  wearing  of  armour  in  pubhc, 
by  alleging  that  such  a  one  threatened  him,  and  that  he 
wears  it  for  the  safety  of  his  person  from  his  assault ;  but  no 
one  shall  incur  the  penalty  of  the  said  statute,  for  assembling 
his  neighbours  and  friends  in  his  own  house,  against  those 
who  threaten  to  do  him  any  violence  therein  ;  because  a 
man's  house  is  as  his  castle.    Id.  26. 

It  is  holden  that  any  Justice  of  the  Peace,  or  other  per- 
son who  is  empowered  to  execute  this  statute,  may  proceed 
therein  ex  officio,  and  if  he  find  any  person  in  arms  contrary 
to  the  form  of  the  statute,  he  may  seize  the  arms,  and  com- 
mit the  offender  to  prison,  and  that  he  ought  also  to  make  a 
record  of  the  whole  proceeding,  and  certify  the  same  into 
the  Exchequer.    Id.  26. 

II.    Of  suppressing  it  by  a  private  Person. 

It  seems  agreed,  thai  any  one  who  see«  others  fightings 
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may  lawfully  part  them  ;  and  also  stay  them  till  the  heat  be 
over,  and  then  deliver  them  to  the  Constable,  to  be  carried 
before  a  Justice,  to  find  sureties  for  the  Peace.  1  Haw,  c, 
6,     11.    1  Burns,  26. 

And  the  law  doth  encourage  him  hereunto  ;  for  if  he 
receive  any  harm  by  the  affrayers,  he  shall  have  his  remedy 
by  law  against  them,  and  if  the  aifrayers  receive  hurt  by  en- 
deavouring only  to  part  them,  the  standers  by  may  justify  the 
same  ;  and  the  affrayers  have  no  remedy  by  law.  But  if 
either  of  the  parties  be  slain,  or  wounded,  or  so  stricken  that 
he  falls  down  for  dead,  in  that  case  the  standers  by  ought  to 
apprehend  the  party  so  slaying,  wounding,  or  striking  ;  or 
to  endeavour  the  same  by  hue  and  cry  ;  or  else  for  his  escape 
they  shall  be  fined  and  imprisoned.  3  Inst.  158.  1  Burns ^ 
26. 

III.    How  FAR  BY  A  Constable. 

A  Constable  is  not  only  empowered  to  part  an  affray 
which  happens  in  his  presence,  but  is  bound  to  use  his  best 
endeavours  to  this  purpose  ;  and  also  to  demand  the  assist- 
ance of  others,  which  if  they  refuse  to  give  him,  they  are 
punishable  by  fine  and  imprisonment.  And  if  he  sees  per- 
sons either  actually  engaged  in  an  affray,  or  upon  the  very 
point  of  entering  upon  one  ;  as  where  a  person  shall  threaten 
to  kill,  wound,  or  beat  another,  he  may  either  carry  the  of- 
fender before  a  Justice  to  find  sureties  for  the  peace,  or  he 
may  imprison  him  of  his  own  authority  for  a  reasonable  time, 
until  the  heat  shall  be  over ;  and  also  afterwards  detain  him  till 
he  find  such  surety  by  obligation  :  But  it  seems,  that  he  has 
no  power  to  imprison  such  an  offender  in  any  other  manner, 
or  for  any  other  purpose :  And  it  is  said,  that  he  ought  not 
to  lay  hands  on  those  who  barely  contend  with  hot  words, 
without  any  threats  of  personal  hurt,  but  can  only  command 
them,  under  pain  of  imprisonment,  to  avoid  fighting.  1 
Burns,  27. 

Also,  if  an  assault  be  made  upon  him,  he  may  not  only 
defend  himself,  but  also  imprison  the  ofTender  in  the  same 
manner  as  if  he  were  no  way  a  party.  And  if  an  affray  be 
in  a  house,  the  Constable  may  break  open  the  doors  to  pre- 
serve the  peace  ;  and  if  affrayers  fly  to  a  house,  and  he  fol- 
low with  fresh  suit,  he  may  break  open  the  doors  to  take 
them.  But  it  is  said,  that  a  Constable  hath  no  power  to  ar- 
rest a  man  for  an  affray  done  out  of  his  own  view,  without  a 
Warrant  from  a  Justice,  unless  a  felony  were  done,  or  hkely 
to  be  done.    Id.  27. 
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IV.      How  FAR  BY   A  JuSTICE   OF   THE  PeACE. 

There  is  no  doubt  but  that  a  Justice  of  the  Peace  may 
and  must  do  all  such  things  to  the  aforesaid  purpose,  which 
a  private  man  or  constable  is  either  enabled  or  required  by 
the  law  to  do :  But  it  is  said,  that  he  cannot  without  a  war- 
rant authorize  the  arrest  of  any  person  for  an  affray  out  of 
his  own  view  ;  yet  it  seems  clear,  that  in  such  case,  he  may 
make  his  warrant  to  bring  the  offender  before  him,  in  order 
to  compel  him  to  find  sureties  for  the  peace.  And  a  Justice 
has  a  greater  power  over  one  who  has  dangerously  wounded 
another  in  an  affray,  than  either  a  private  person  or  a  Con- 
stable ;  for  there  does  not  seem  to  be  any  good  authority, 
that  these  have  any  powder  at  all  to  take  sureties  of  such  an 
offender  ;  but  it  seems  certain,  that  a  Justice  has  a  discre- 
tionary power  either  to  commit  him,  or  to  bail  him,  till  the 
year  and  day  be  past.  But  it  is  said,  that  he  ought  to  be 
very  cautious  how  he  takes  bail,  if  the  wound  be  dangerous  ; 
for  that  if  the  party  die,  and  the  offender  appear  not,  he  is 
in  danger  of  being  severely  fined,  if  he  shall  appear  upon 
the  whole  circumstances  of  the  case  to  have  been  too  favour- 
able.   1  Burns,  27,  28. 

V.    Punishment  of  an  Affray. 

All  Affrays  in  general  are  punishable  by  fine  and  im- 
prisonment.   1  Burns,  28. 

Warrant  to  Apprehend  Affrayers. 

^    To  each  and  every  of  the  Constables, 

County         >  of  the  Township  of  in  the 

of  )  said  County  ;  greeting ; 

Whereas  A.  I.  of  the  township  of  in  the 

said  County,  yeoman,  hath  this  day  made  Oath  before  me, 

A          M  ,  Esquire,  one  of  Her  Majesty's  Justices  of 

the  Peace  for  the  said  County,  that  on  the    day  of 

 ,  in  the  year  of  our  Lord  One  Thousand  Eight  Hun- 
dred and  ,  A.  O.  of  the  Township  of  ,  in  the 

said  County,  yeoman,  and  B.  O.  of  the  township  of  , 

in  the  said  County,  yeoman,  at  the  said  township  of  

in  the  County  aforesaid,  in  a  tumultuous  manner,  made 
an  affray,  wherein  the  person  of  the  said  A.  I.  was  bea- 
ten and  abused  by  them  the  said  A.  O.  and  B.  O.,  with- 
out any  lawful  or  sufficient  provocation  given  to  them,  or  to 
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either  of  them,  by  him  the  said  A.  I.  These  are  therefore 
to  command  you  forthwith  to  apprehend  the  said  A.  O.  and 
B.  O.,  and  bring  them  before  me,  or  some  other  of  Her  said 
Majesty's  Justices  of  the  Peace  for  the  said  County,  to  an- 
swer the  premises  ;  and  to  find  sureties  as  well  for  their  per- 
sonal appearance  at  the  next  General  Sessions  of  the  Peace, 
to  be  holden  for  the  said  County,  then  and  there  to  answer 
to  an  indictment  to  be  preferred  against  them  by  the  said  A. 
1.  for  the  said  offence,  as  also  for  their  keeping  the  peace  in 
the  mean  time,  towards  Her  said  Majesty  and  all  Her  liege 
people,  and  especially  towards  him  the  said  A.  I.  Hereof 
fail  not,  as  you  will  answer  the  contrary  at  your  peril.  Gi- 
ven under  my  hand  and  seal  at  ,  in  the  said  County, 

the  day  of  ,  in  the  year  . 

A  M  ,  J.  P. 

- — m — 

APPEALS,  see  respectively,  Titles  POOR,  and  RATES. 
APPRENTICES,  see  SERVANTS. 
■  m  

ARREST. 

This  title  is  to  be  understood  of  Arrests  in  Criminal 
cases  only,  and  not  in  Civil  cases. 

In  law,  an  arrest  doth  signify  the  restraint  of  a  man's 
person,  depriving  him  of  his  own  will  and  liberty,  and  bind- 
ing him  to  become  obedient  to  the  will  of  the  law ;  and  it 
may  be  called  the  beginning  of  imprisonment.  Lamb,  95. 
1  Burns,  169. 

Concerning  which  will  be  shewn, 

I.    Who  may  or  may  not  be  arrested. 
II.    For  what  causes  of  suspicion  an  Arrest 

MAY  BE. 

III.  By  whom  an  arrest  shall  be  made. 

IV.  The  manner  of  an  Arrest. 

V.    What  is  to  be  done  after  the  Arrest. 

I.    Who  may  or  may  not  be  Arrested. 


Generally  a  member  of  Parliament  shall  have  the  privi- 
lege of  Parliament  for  himself  and  his  servants,  to  be  freed 
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from  arrests ;  but  for  treason,  felony,  and  breach  of  the 
peace,  there  can  be  no  privilege.  1  Black  Com.,  145.  1 
Burns,  170. 

Bodies  Corporate,  acting  in  a  way  that  would  render 
an  individual  liable  to  arrest,  cease  to  retain  of  course  their 
corporate  character,  and  become  individually  responsible. — 
1  Burns,  170. 

In  the  case  of  Rex  vs.  Woodham,  2  Sh.  828,  upon  a 
motion  for  an  information  against  the  defendant,  who  was  a 
Justice  of  the  Peace,  it  was  holden,  that  a  person  in  execu- 
tion in  the  King's  Bench  prison,  may  be  there  charged  cri- 
minally by  the  warrant  of  a  Justice  of  the  Peace ;  but  that 
no  such  Justice  can  take  a  prisoner  of  this  Court  out  of  the 
custody  of  the  Court,  and  send  him  to  the  County  gaol.^ 
Id.  170. 

By  statutes  50,  Ed.  3,  C.  5,  and  1  Rich.  2,  C.  15. —  in  Church 
None  shall  arrest  Priests,  or  their  Clerks,  or  other  persons  of  Yards, 
holy  Church,  whilst  they  attend  to  divine  service,  in  Church- 
es, Church  yards,  or  other  places  dedicated  to  God  ;  on  pain 
of  imprisonment  and  ransom  at  the  King's  will ;  and  he  shall 
also  make  satisfaction  to  the  parties  arrested.    Id.  170. 

Also  by  Stat.  29,  C.  2,  c.  7,  ^6,  "A  warrant  executed  On  Sundays, 
against  any  person  whatsoever,  on  the  Lord's  day,  is  void ; 
and  the  persons  serving  the  same,  shall  answer  damages,  as 
if  they  had  done  the  same  without  warrant ;  except  in  cases 
of  treason,  felony,  or  breach  of  the  peace.    Id.  170. 

II.    For  what  causes  of  suspicion  an  Arrest  may  be. 

By  the  statute  of  34  Ed.  3,  C.  1.  Power  is  given  to 
the  Justices  of  the  Peace  to  arrest  all  those,  whom  they  find 
by  indictment,  or  by  suspicion,  and  to  put  them  in  prison. 

The  causes  of  suspicion  which  are  generally  agreed  to  Causes  of 
justify  the  arrest  of  an  innocent  person  for  felony,  are  these  ^"^P'*^'"*^*- 
that  follow : 

(1.)  The  common  fame  of  the  country  ;  but  it  seems 
that  it  ought  to  appear  upon  evidence,  in  an  action  brought 
for  such  arrest,  that  such  fame  had  some  probable  ground. 

(2.)  Being  found  in  such  circumstances,  as  induce  a 
strong  presumption  of  guilt ;  as  coming  out  of  a  house  where- 
in murder  has  been  committed,  with  a  bloody  knife  in  one's 
hand ;  or  being  found  in  possession  of  any  part  of  goods  sto- 
len, without  being  able  to  give  a  probable  account  of  coming 
honestly  by  them. 

(3.)  The  behaving  one's  self  in  such  a  manner  as  be- 
trays a  consciousness  of  guilt ;  as  where  a  man  accused  of 
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felony,  on  hearing  that  a  warrant  is  taken  out  against  Iiim, 
doth  abscond.    1  Burns,  170. 

(4.)  The  being  found  in  company  with  one  known  to 
be  an  offender,  at  the  time  of  the  offence ;  or  generally  at 
other  times,  keeping  company  with  persons  of  scandalous  re- 
putation. Id. 

(5.)  The  living  an  idle,  vagrant,  and  disorderly  life, 
without  having  any  visible  means  to  support  it.  2  Haw,  c. 
12,  §  10,  11.  A  woman  walking  up  and  down  the  streets 
to  pick  up  men,  a  night-walker  may  be  apprehended.  Per 
Laivrence,  J.  Lmvrence  vs.  Hedger.    3  Taunt,  15. 

(6.)  The  being  pursued  by  hue  and  cry.  For  if  a 
felony  is  done,  and  one  is  pursued  upon  hue  and  cry,  that 
is  not  of  ill  fame,  suspicious,  unknown,  nor  indicted,  he  may 
be  attached  and  imprisoned  by  the  law  of  the  land.  1 
Burns,  171. 

(7.)    But  generally  no  such  cause  of  suspicion  as  any 
of  the  above  mentioned,  will  justify  an  arrest,  where  in  truth 
no  such  crime  hath  been  committed  ;  unless  it  be  in  the  case 
of  hue  and  cry.    Id.  171. 
miLr*^^'^^  (8.)    In  the  case  of  Samuel  vs.  Payne  and  others — 

Doug.  359, — it  was  determined  that  a  peace  officer  may 
justify  an  arrest  on  a  reasonable  charge  of  felony,  without  a 
warrant,  although  it  should  afterwards  appear  that  the  man  is 
innocent,  or  even  that  no  felony  was  in  fact  committed  ;  but 
that  a  private  individual  in  such  a  case  cannot. 

If  a  peace  officer,  of  his  own  head,  takes  a  person  into 
cuf^tody  on  suspicion,  he  must  prove  that  there  was  such  a 
crime  committed ;  but  if  he  receives  a  person  into  custody, 
on  a  charge  preferred  by  another  of  felony,  or  breach  of  the 
peace,  there  he  is  to  be  considered  a  mere  conduit ;  and  if 
no  felony  or  breach  of  the  peace  was  committed,  the  person 
who  preferred  the  charge  alone  is  ansiverahle.  Per  L.  El- 
lenb.  Hohhs  vs.  Branscomb  and  others,  sittings  after  T. 
T.,  53  G.  3.    3  Camp.  420.    1  Burns,  172. 

III.    By  whom  the  Arrest  shall  be  made. 

*  Arrest  with-  If  a  Justice  see  a  felony  or  Other  breach  of  the  peace  com- 
out  warrant,  mitted  in  his  presence,  he  may  in  his  own  person  apprehend 
the  offender  ;  and  he  may  also,  by  word  of  mouth,  command 
any  one  to  arrest  another  who  shall  be  guilty  of  any  felony  or 
actual  breach  of  the  peace  in  his  presence  ;  and  such  command 
is  a  good  warrant  vvdthout  writing.  2  Hale,  86.  J  Bu7'7is, 
173. 

And  all  persons  who  are  present  when  a  felony  is  commit- 
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ted,  or  a  dangerous  wound  given,  are  bound  to  apprehend 
the  offender,  on  pain  of  being  fined  and  imprisoned  for  their 
neglect,  unless  they  were  under  age  at  the  time.  Also  eve- 
ry private  person  is  bound  to  assist  an  officer  demanding  his 
help  for  the  taking  of  a  felon,  or  the  suppressing  of  an  affray. 
1  Burns,  173. 

A  Constable  may,  ex  officio,  arrest  a  breaker  of  the 
peace  in  his  view,  and  keep  him  in  his  house  or  in  the  stocks, 
till  he  can  take  him  before  a  Justice  ;  or  any  person  whatso- 
ever, if  an  affray  be  made  to  the  breach  of  the  King's  peace, 
may,  without  any  warrant  from  a  Magistrate,  restrain  any  of 
the  offenders,  to  the  end  the  King's  peace  may  be  kept ;  but 
after  the  affray  is  ended,  they  cannot  be  arrested  without 
an  express  Warrant.  Id. 

All  peace  officers,  and  also  private  persons,  may  arrest 
any  man  about  to  commit  a  felony,  or  treason,  or  any  act 
which  would  manifestly  endanger  another's  life,  and  detain 
him  until  the  intent  be  presumed  to  have  ceased.  2  Hawk, 
c.  12,  19. 

By  the  4  Vic.  C.  7,  Sess.  1841,  relating  to  robbery, 
burglary,  and  larceny,  sec.  54.  Any  person  found  commit- 
ting any  offence  punishable  either  upon  indictment,  or  upon 
summary  conviction,  by  virtue  of  the  Act,  may  be  immedi- 
ately apprehended  without  a  warrant,  by  any  peace  officer, 
or  by  the  owner  of  the  property  on  or  with  respect  to  which 
the  offence  was  committed,  or  by  his  servant,  or  by  any  per- 
son authorised  by  him,  and  forthwith  taken  before  some 
neighbouring  Justice  of  the  Peace,  to  be  dealt  with  accord- 
ing to  law.  And  any  person  to  whom  any  property  shall  be 
offered  to  be  sold,  pawned,  or  delivered,  if  he  shall  have 
reasonable  cause  to  suspect  that  any  offence  punishable  un- 
der the  Act  has  been  committed,  on  or  with  respect  to  such 
property,  is  hereby  authorised,  and,  if  in  his  power,  is  re- 
quired to  apprehend  and  forthwith  to  carry  before  a  Justice 
of  the  Peace  the  party  offering  the  same,  together  with  such 
property,  to  be  dealt  with  according  to  law.  Perpetual. 

So  much  concerning  an  Arrest  without  a  Warrant ;  next  Arrest  by 
follows,  arresting  with  such  Warrant.  Warrant. 

The  Warrant  is,  ordinarily,  directed  to  the  Sheriff  or  ^ 
Constable,  and  they  are  indictable  and  subject  thereupon  to 
a  fine  and  imprisonment,  if  they  neglect  or  refuse  it. 

The  Sheriff  may  command  any  of  his  sworn  and  known 
Officers  to  execute  it,  without  writing  any  precept. 

But  every  other  person  to  whom  it  is  directed,  must  per- 
sonally execute  it ;  yet  it  seems  that  any  one  may  lawfully 
assist  him.    Id.  174. 
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If  a  Warrant  be  generally  directed  to  all  Constables,  no 
one  can  execute  it  out  of  his  own  precinct ;  for  in  such  case 
it  shall  be  taken  respectively  to  each  of  them  within  their  se- 
veral districts,  and  not  to  one  of  them  to  execute  it  within 
the  district  of  another :  but  if  it  be  directed  to  a  particular 
Constable,  by  name,  he  may  execute  it  any  where  within  the 
jurisdiction  of  the  Justice,  but  is  not  compellable  to  execute 
it  out  of  his  own  constablewick.  Id. 

The  Justice  may  direct  the  Warrant  to  a  private  person 
if  he  please,  and  it  is  good  ;  but  such  person  is  not  compella- 
ble to  execute  it,  unless  he  be  a  proper  officer.  Id. 

But  by  the  Justices  oath  of  office,  the  Warrant  ought 
not  to  be  directed  to  the  party,  but  to  some  indifferent  per- 
son to  execute  it. 

If  a  Warrant  be  directed  to  two  or  more  jointly,  yet 
any  one  of  them  alone  may  execute  it.    Id.  174. 

IV.   The  manner  of  an  Arrest. 


The  Officer  to  whom  a  Warrant  is  directed  and  delivered, 
ought  with  all  speed  and  secrecy  to  find  out  the  party ;  and 
then  to  execute  the  Warrant.   1  Burns,  174. 

It  is  certainly  an  offence  of  a  very  high  nature,  to  oppose 
one  who  lawfully  endeavours  to  arrest  another  for  treason  or 
felony  ;  and  it  seems  that  a  person,  who  so  opposes  an  arrest 
for  treason,  whereof  he  knows  the  party  to  have  been  guilty, 
is  thereby  guilty  of  the  treason  ;  and  that  he  who  so  oppo- 
ses an  arrest  for  felony,  is  an  accessary  to  the  felony.  Id. 
Arrest  by  arrest  in  the  night  is  good  both  at  the  suit  of  the 

^  '  King  and  of  the  subject ;  else  the  party  may  escape.    Id.  ■ 

Coulir*'^'  By  the  54  G.  3,  C.  15,  1  V.  122.    "  A  Warrant  issued 

°""^y-  \yy  a  Justice  in  one  County,  may  on  proof  on  Oath  being 
made  of  his  hand  writing,  be  endorsed  by  a  Justice  in  another 
County,  into  which  the  offender  has  escaped  ;  and  the  Con- 
stables and  all  others  to  whom  such  Warrant  was  originally 
directed,  may  arrest  the  offender  in  such  latter  County  where 
■{^i  '  the  Warrant  was  indorsed,  and  carry  him  before  the  Justice 
who  endorsed  it,  or  some  other  Justice  in  such  latter  County, 
^  if  the  offence  be  bailable,  to  find  bail ;  or  else  shall  carry  him 
back  again  before  a  Justice  in  the  County  from  whence  the 
Warrant  did  first  issue.  Perpetual. 

In  the  case  of  Mayhew  vs.  Parker,  8  T.  R.  110.,  it  was 
determined,  that  a  Warrant  to  arrest  the  party,  to  the  end 
that  he  may  become  bound  to  appear  at  the  next  Sessions, 
&c.,  means  the  next  Sessions  after  the  arrest,  and  not  after 
the  date  of  the  Warrant ;  therefore  the  officer  executing  it 
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may  justify  an  arrest,  after  the  Sessions  next  ensuing  the 
date  of  the  Warrant.    1  Burns,  174. 

Any  Justice  or  the  Sheriff  may  take  of  the  County  any  'l'«*^'ng  ]} 
number  that  he  shall  think  meet,  to  pursue,  arrest,  and  im-  county, 
prison  traitors,  murderers,  robbers,  and  other  felons  ;  or  such 
as  do  break,  or  go  about  to  break  or  disturb  the  King's 
peace  ;  and  every  person  above  the  age  of  fifteen  years,  and 
able  to  travel,  being  required,  ought  to  assist,  and  aid  them, 
on  pain  of  fine  and  imprisonment.  But  it  is  not  justifiable 
for  a  Justice,  Sheriff,  or  other  ofiicer,  to  assemble  the  posse 
comitatus,  or  raise  a  power  or  assembly  of  people  upon  their 
own  heads,  without  just  cause.  Id. 

As  to  the  case  of  breaking  open  doors,  in  order  to  appre-  Breaking 
hend  offenders,  it  is  to  be  observed,  that  the  law  doth  never 
allow  of  such  extremities  but  in  cases  of  necessity  ;  and  there- 
fore no  one  can  justify  breaking  open  another's  door  to  make 
an  arrest,  unless  he  first  signify  to  those  in  the  house,  the 
cause  of  liis  coming,  and  request  them  to  give  him  admit- 
tance.   Id.  lib. 

No  precise  form  of  words  is  required  in  a  case  of  this 
kind.  It  is  sufficient  that  the  party  hath  notice,  that  the  of- 
ficer cometh  not  as  a  mere  trespasser,  but  claiming  to  act 
under  a  proper  authority,  provided  that  the  officer  has  a  legal 
warrant.  Id. 

But  where  a  person  authorized  to  arrest  another,  who  is 
sheltered  in  a  house,  is  denied  quietly  to  enter  into  it,  in 
order  to  take  him,  it  seems  generally  to  be  agreed,  that  he 
may  justify  breaking  open  the  doors  in  the  following  in- 
stances : 

(I.)  Upon  a  Capias  grounded  on  an  indictment  for 
any  crime  whatsoever,  or  upon  a  Capias  from  the  Chancery 
or  King's  Bench,  to  compel  a  man  to  find  sureties  for  the 
peace  or  good  behaviour,  or  even  upon  a  Warrant  from  a 
Justice  of  the  Peace,  for  such  purpose.  Id. 

(2.)  When  one  known  to  have  committed  a  treason  or 
fetony,  or  to  have  given  another  a  dangerous  wound,  is  pur- 
sued either  with  or  without  a  warrant,  by  a  Constable  or 
})rivate  person  ;  but  where  one  lies  under  a  probable  suspi- 
cion only,  and  is  not  indicted,  it  seems  the  better  opinion  at 
this  day,  that  no  one  can  justify  the  breaking  open  doors  in 
order  to  apprehend  him.  Id. 

But  upon  a  Warrant  for  probable  cause  of  suspicion  of 
felony,  the  person  to  whom  such  Warrant  is  directed,  may 
break  open  doors  to  take  the  person  suspected,  if  upon  de- 
mand he  will  not  surrender  himself ;  as  well  as  if  there  had 
been  an  express  and  positive  charge  against  him  ;  and  m 
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(says  Mr^  Hawkins)  hath  the  common  practice  obtained,  noi- 
withstanding  the  contrary  opinion  of  Lord  Coke,  for  in  such 
case,  the  process  is  for  the  king,  and  therefore  a  non  omittas 
is  impKed.  Id, 

And  as  he  may  break  open  such  person's  own  house,  so 
much  more  may  be  break  open  the  house  of  another  to  take 
him  ;  for  so  the  Sheriff  may  do  upon  civil  process :  But 
then  he  must  at  his  peril  see  that  the  felon  be  there  ;  for  if 
the  felon  be  not  there,  he  is  a  trespasser  to  the  stranger  whose 
house  it  is.  Id. 

It  is  but  a  thing  permitted  to  private  persons  to  arrest 
for  suspicion ;  and  they  are  not  punishable  if  they  omit  it, 
but  in  case  of  a  Constable,  he  is  punishable  if  he  omit  it 
upon  complaint.    Id.  176. 

An,d  in  general,  an  Officer  upon  any  Warrant  from  a 
Justice,  either  for  the  peace  or  good  behaviour,  or  in  any 
case  where  the  King  is  party,  may  by  force  break  open  a 
man's  house,  to  arrest  the  offender.  Id. 

(3.)  On  a  Warrant  to  search  for  stolen  goods,  the 
doors  may  be  broke  open,  if  the  goods  are  there  ;  and  if 
they  are  not  there,  the  Constable  seems  indemnified,  but 
he  that  made  the  suggestion  is  punishable.  2  Hale,  151. — 
1  Burns,  176. 

(4.)  Also  doors  may  be  broke  open  where  forcible 
entry  or  detainer  is  found  by  inquisition  before  Justices  of 
the  Peace,  or  appears  on  their  view.    1  Burns,  176. 

(5.)  Also  on  the  Warrant  of  a  Justice  of  the  Peace, 
for  the  levying  of  a  forfeiture  in  execution  of  a  judgment,  or 
conviction  for  it,  grounded  on  any  statute  which  gives  the 
whole  or  any  part  of  such  forfeiture  to  the  King.  Id. 

(6.)  Where  an  affray  is  made  in  a  house  in  the  view 
or  hearing  of  the  Constable,  he  may  break  open  the  doors  to 
take  them.  Id. 

(7.)  If  there  be  disorderly  drinking  or  noise  in  a  house 
at  an  unseasonable  time  of  night,  especially  in  inns,  taverns, 
or  alehouses,  the  Constable  or  his  watch  demanding  en- 
trance, and  being  refused,  may  break  open  the  doors  to  see 
and  suppress  the  disorder.  Id. 

(8.)  Wherever  a  person  is  lawfully  arrested  for  any 
cause,  and  afterwards  escapes  and  shelters  himself  in  an 
house,  the  doors  may  be  broke  open.  Id. 

(9.)  But  upon  a  general  Warrant,  without  expressing 
any  felony,  or  treason,  or  surety  of  the  Peace,  the  Officer 
cannot  break  open  a  door.  Id. 

(10.)  In  a  civil  suit,  the  Officer  cannot  justify  the 
breaking  open  an  outward  door  or  window^  in  order  to  exe- 
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cute  process.  If  he  doth,  he  is  a  trespasser.  But  if  he  finds 
the  outward  door  open,  and  enters  that  way  ;  or  if  the  door 
be  opened  to  him  from  within,  and  he  enters,  he  may  break 
open  inward  doors,  if,  he  finds  that  necessary,  in  order  to 
execute  his  process.  For  a  man's  house  is  his  Castle,  for 
safety  and  repose  to  himself  and  his  family  ;  but  if  a  stran- 
ger, who  is  not  of  the  family,  upon  pursuit  takes  refuge  in 
the  house  of  another,  this  rule  doth  not  extend  to  him,  it  is 
not  his  castle,  he  cannot  claim  the  benefit  of  sanctuary  there- 
in. And  it  is  always  to  be  remembered,  that  this  rule  must 
be  confined  to  the  case  of  arrest  upon  Civil  suits  only.  For 
where  a  felony  hath  been  committed,  or  a  dangerous  wound 
given  ;  or  even  where  a  minister  of  justice  comes  armed  with 
process  founded  on  a  breach  of  the  peace,  the  party's  own 
house  is  no  sanctuary  for  him.  Id. 

(11.)  Finally,  in  all  these  cases,  if  an  Officer  to  serve 
any  warrant,  enter  into  a  house,  the  doors  being  open,  and 
then  the  doors  are  locked  upon  him,  he  may  break  them 
open,  in  order  to  regain  his  liberty.    Id.  177. 

If  there  be  a  Warrant  against  a  person  for  a  trespass  or  Killing  in 
breach  of  the  peace,  and  he  fly  and  will  not  yield  to  the  ar-  the  arrest 
rest ;  or  being  taken,  make  his  escape  ;  if  the  Officer  kill  pursuit, 
him,  it  is  murder.  Id. 

But  if  such  person,  either  upon  the  attempt  to  arrest,  or 
after  the  arrest,  assault  the  Officer,  to  the  intent  to  make  his 
escape  from  him ;  and  the  Officer  standing  upon  his  guard, 
kill  him,  this  is  no  felony,  for  he  is  not  bound  to  go  back  to 
the  wall,  as  in  common  cases  of  se  defendendo,  for  the  law 
is  his  protection.  Id. 

A  person  sworn  and  commonly  known  and  acting  with-  Sliewing  the 
in  his  own  precinct,  need  not  show  his  Warrant,  but  he  Warrant, 
ought  to  acquaint  the  party  with  the  substance  of  it.    Id.  178. 

An  Officer  gives  sufficient  notice  what  he  is,  when  he 
saith  to  the  party,  I  arrest  you  in  the  King's  name,  and 
in  such  case  the  party  at  his  peril  ought  to  obey  him, 
though  he  knows  him  not  to  be  an  Officer  ;  and  if  he  have 
no  lawful  warrant,  the  party  grieved  may  have  his  action  of 
false  imprisonment.  Id. 

But  if  he  act  out  of  his  precinct,  or  be  not  sworn  and 
commonly  known,  he  must  shew  his  Warrant  if  demanded. 
Otherwise  the  party  may  make  resistance,  and  needs  not  to 
obey  it.  In  no  case  however  is  a  Constable  required  to  part 
with  the  Warrant  out  of  his  own  possession  ;  for  that  is  his 
justification.  Id. 

But  if  the  Constable  have  no  warrant,  but  doth  it  by  vir- 
tue of  his  office  as  a  Constable,  it  is  sufficient  to  notify  that 
he  is  Constable  ;  or  that  he  arrests  in  the  King's  name.  Id> 
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No  arrest  by         Bare  words  Will  iiot  make  an  arrest  without  laying  hold 
words  only.        ^^^^  person,  or  otherwise  confining  him.    But  if  an  Offi- 
cer come  into  a  room,  and  tell  the  party  he  arrests  him,  and 
lock  the  door,  this  is  an  arrest ;  for  he  is  in  custody  of  the 
Officer.    Id.  179. 

Retaking  af-  ^^th  been  holden,  that  if  a  Constable  after  he  hath 

arrested  the  party  by  force  of  a  Warrant,  suffer  him  to  go  at 
large,  upon  his  promise  to  come  again  and  find  sureties,  he 
cannot  afterwards  arrest  him  by  force  of  the  same  Warrant : 
However,  if  the  party  return  and  put  himself  again  under  the 
custody  of  the  Constable,  it  seems  it  may  be  probably  ar- 
gued, that  the  Constable  may  lawfully  detain  him,  and  bring 
him  before  the  Justice  in  pursuance  of  such  Warrant.  Id. 

But  if  the  party  arrested  do  escape,  the  Officer  upon 
fresh  suit  may  take  him  again,  and  again  so  often  as  he 
escapes  ;  although  he  were  out  of  view,  or  that  he  shall  fly 
into  another  town  or  county.  Id. 

V.    What  is  to  be  done  afteii  the  Aiirest. 

By  a  private         When  a  private  person  hath  arrested  a  felon,  or  one 

pel  son.  suspected  of  felony,  he  should  with  as  much  speed  as  con- 
veniently he  can,  carry  him  immediately  to  a  Justice  of  the 
Peace,  or  deliver  him  to  a  Constable  ;  who  may  either  carry 
him  to  gaol,  or  to  a  Justice.    And  if  a  Constable  hath  ar- 

By  a  Constd-  j-ggj^^j  affrayers,  or  persons  drinking  in  an  ale-house  disor- 
derly, at  an  unseasonable  time  of  night,  he  may  imprison 
them  till  the  heat  of  their  passion  or  intemperance  is  over, 
though  he  deliver  them  afterwards  ;  or  till  he  can  bring  them 
before  a  Justice.    1  Burns,  179. 

By  an  Officer  If  the  arrest  be  by  virtue  of  a  Warrant,  and  the  direc- 
y    arrant,  ^j^^  Warrant  be  to  bring  the  party  before  the  Justice, 

who  granted  it,  specially  ;  then  the  Officer  is  bound  to  bring 
him  before  the  same  Justice  ;  but  if  the  Warrant  be  to  bring 
him  before  any  Justice  of  the  County,  then  it  is  in  the  elec- 
tion of  the  Officer  to  bring  him  before  what  Justice  he  thinks 
fit ;  and  not  in  the  election  of  the  prisoner.  1  Burns,  179. 
But  if  the  time  be  unseasonable,  as  in  or  near  the  night, 
whereby  he  cannot  attend  the  Justice ;  or  if  there  be  danger 
of  a  present  rescue,  or  if  the  party  be  sick,  he  may  secure 
him  in  the  stocks,  or  in  an  house  till  the  next  day,  or  such 
time  as  it  may  be  reasonable  to  bring  him.     1  Burns,  180. 

And  when  he  hath  brought  him  to  the  Justice,  yet  he 
is  in  law  still  in  his  custody,  till  the  Justice  discharge,  or  bail, 
or  commit  him.  Id. 

But  the  Constable  is  not  obliged  to  return  the  Warrant 
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itself,  but  may  keep  it  for  his  own  justification,  in  case  he 
should  be  questioned,  for  what  he  had  done,  but  only  to  re- 
turn what  lie  has  done  upon  it.  Id. 

— m — 

ASSAULT  AND  BATTERY. 

I.  What  is  an  Assault. 

II.  What  is  a  Battery. 

III.  In  what  cases  they  may  be  justified. 

IV.  How  Punished. 

I.  What  is  an  Assault. 

An  Assault  is  an  attempt  or  offer  with  force  and  vio- 
lence to  do  a  bodily  hurt  to  another,  as  by  striking  at  him 
with  or  without  a  weapon,  though  the  party  striking  misses 
his  aim,  so  drawing  a  sword,  throwing  a  bottle  or  glass  with 
intent  to  wound  or  strike  ;  presenting  a  gun  at  a  person  with- 
in the  distance  to  which  the  gun  will  carry ;  or  pointing  a 
pitchfork  at  a  person  standing  within  reach  ;  holding  up 
one's  fist  at  him  in  a  threatening  or  insulting  manner,  or  with 
such  other  circumstances  as  denote  at  the  time  an  intention 
(coupled  with  a  present  ability)  of  using  actual  violence  a- 
gainst  liis  person.  No  words  whatsoever  can  amount  to  an 
Assault.    1  Haw,  c.  62,  §  1.    1  Burns,  181. 

II.  What  is  a  Battery. 

A  Battery,  in  the  legal  acceptation  of  the  term,  means 
not  merely  to  strike  forcibly  with  the  hand,  or  a  stick,  or 
the  like  ;  but  includes  every  touching  (however  trifling)  of 
another's  person,  in  an  angry  or  revengeful,  rude,  or  inso- 
lent manner,  as  thrusting  or  pushing  him  in  anger,  holding 
him  by  the  arm,  spitting  in  his  face,  jostling  him  out  of  the 
way,  pushing  another  man  against  him,  throwing  a  squib  at 
him,  striking  a  horse  upon  which  he  is  riding,  whereby  he  is 
thrown,  or  the  like.    1  Burns,  181.    Arch,  C.  P.  241. 

III.    In  what  cases  they  may  be  justified. 

It  is  a  good  defence,  to  prove  that  the  alleged  Battery  By  misad- 
happened  by  misadventure  ;  as  where  a  horse  ran  away  with  ^^^^^^e. 
his  rider,  and  ran  against  a  man  ;  also  where  a  soldier  in 
his  ranks,  discharged  his  gun,  and  a  man  unexpectedly 
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By  parent  or 
master,  &c. 


Previous  Ai 
sault. 


Servant  or 
Tenant. 


passed  before  him  at  the  thne,  and  was  hurt  by  it.  So  it  is 
a  good  defence  that  the  alleged  battery  was  merely  an  ami- 
cable contest ;  as  that  he  wrestled  with  the  prosecutor  for  a 
wager  ;  or  that  it  happened  by  accident,  whilst  the  defen- 
dant was  engaged  in  some  sport  or  game  which  was  neither 
unlawful  nor  dangerous.  Also  the  correction  of  a  child  by 
his  parent,  of  a  servant  or  scholar  by  his  master,  and  the 
punishment  of  a  criminal  by  the  proper  officer  may  be  justi- 
fied ;  provided  the  correction  be  moderate  in  the  manner, 
the  instrument,  and  the  quantity  of  it ;  or  that  the  criminal 
be  punished  in  the  manner  appointed  by  law.  Also  if  a  man 
force  a  sword  from  one  who  offers  to  kill  another  ;  or  gently 
lay  his  hands  on  another,  and  thereby  stay  him  from  inciting 
a  dog  against  a  third  person  ;  or  if  a  man  fight  with  or  beat 
one  who  attempts  to  kill  any  stranger  ;  or  if  he  even  threaten 
to  kill  one  who  puts  him  in  fear  of  death  in  such  a  place 
where  he  cannot  safely  fly  from  him  ;  or  if  one  imprison  those 
whom  he  sees  fighting  till  the  heat  is  over ;  in  all  these  ca- 
ses the  party  may  justify  the  Assault  and  Battery.  Arch. 
C.  P.  242.    1  Burns,  182. 

It  is  a  justification  even  of  a  wounding  or  maim,  to  prove 
that  the  prosecutor  assaulted  or  beat  the  defendant  first,  and 
that  the  defendant  committed  the  alleged  battery  merely  in 
his  own  defence ;  if  he  prove  an  assault  merely,  as  for  in- 
stance, that  the  prosecutor  lifted  up  his  staff  and  offered  to 
strike  him ;  it  is  sufficient  to  justify  the  defendant's  striking 
him,  for  he  need  not  in  such  a  case  stay  till  the  other  has 
actually  struck  him.  So  a  husband  may  justify  a  battery  in 
defence  of  his  wife,  a  wife  in  defence  of  her  husband,  a  pa- 
rent in  defence  of  his  child,  a  child  in  defence  of  his  parent, 
a  master  in  defence  of  his  servant,  and  a  servant  in  defence 
of  his  master.  But  in  all  these  cases,  the  battery  must  be 
such  only  as  was  necessary  to  the  defence  of  the  party  or  his 
relation  ;  for  if  it  were  excessive,  if  it  were  greater  than  was 
necessary  for  mere  defence  the  prior  assault  will  be  no  jus- 
tification. It  is  not  every  trifling  assault  that  will  justify  a 
grievous  and  immediate  mayhem ;  such  as  cutting  off  a  leg 
or  hand,  or  biting  off  a  joint  of  a  man's  finger,  unless  it 
happened  accidentally,  without  any  cruel  or  malignant  in- 
tention, or  after  the  blood  was  heated  in  the  scuffle  ;  but  it 
must  appear  that  the  assault  was  in  some  degree  propor- 
tionable to  the  mayhem.  Also  it  will  be  a  sufficient  answer 
to  this  defence,  to  prove  that  the  first  assault  w^as  justifia- 
ble.   Arch.  C.  P.  242.    1  Bums,  182,  183. 

It  is  said  that  a  servant  may  not  justify  beating  another 
in  defence  of  his  master's  son  ;  though  he  were  commanded 
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to  do  so  by  the  master ;  neither  can  a  tenant  justify  beating 
another  in  defence  of  his  landlord.    1  Burns,  182. 

A  man  may  justify  a  Battery  committed  in  defence  of  Possession, 
his  possession ;  as  for  instance,  to  remove  the  prosecutor 
out  of  his  close  or  house,  or  to  prevent  him  from  entering 
it;  to  restrain  him  from  taking  or  destroying  his  goods,  &c., 
from  taking  or  rescuing  cattle,  &c.,  in  his  custody  upon  a 
distress  ;  from  disturbing  him  of  his  highway  ;  or  from  turn- 
ing an  ancient  water  course  from  his  mill,  or  the  hke.  In 
the  case  of  a  trespass  in  law  merely,  without  actual  force, 
the  owner  of  the  close,  house,  &c.,  must  first  request  the 
trespasser  to  depart,  before  he  can  justify  laying  his  hand  on 
him  for  the  purpose  of  removing  him  ;  and  even  if  he  refuse, 
he  can  only  justify  so  much  force  as  is  necessary  to  remove 
him.  But  if  the  trespasser  use  force,  then  the  owner  may 
oppose  force  to  force,  and  in  such  a  case  if  he  be  assaulted 
or  beaten,  he  may  justify  even  a  wounding  or  mayhem  in 
self  defence,  as  above  mentioned.  In  answer,  however,  to 
a  justification  in  defence  of  his  possession,  the  other  party 
may  prove  that  the  Battery  was  excessive  ;  or  may  justify 
the  alleged  trespass  on  the  defendant's  possession,  by  pro- 
ving that  he  had  a  right  of  way  over  the  close,  or  the  like. 
Arch.  C.  P.  243.    1  Burns,  183. 

It  is  a  good  defence  that  the  defendanty  as  an  Officer  of  Officer  of 
Justice  arrested  the  prosecutor  by  virtue  of  a  certain  writ  or 
process,  which  is  the  Battery  complained  of.  A  Sheriff" 's 
Officer  however,  can  only  justify  laying  his  hand  upon  a  man 
in  order  to  arrest  him  upon  a  writ  or  process  ;  unless  he  re- 
sist or  an  attempt  be  made  to  rescue  him  ;  and  even  then  he 
can  justify  no  greater  degree  of  force  than  was  necessary  in 
order  to  secure  his  prisoner.  And  the  same  as  to  Officers 
of  Justice,  and  persons  acting  in  their  aid,  arresting  on  sus- 
picion of  felony  without  warrant.  So  a  man  may  justify 
laying  his  hand  upon  another  to  prevent  him  from  fighting, 
or  committing  a  breach  of  the  peace,  or  to  prevent  him  from 
rescuing  goods  taken  in  execution,  or  the  like — yet  even  in 
these  cases  he  must  not  use  more  force  than  is  requisite  to 
restrain  the  other  party  ;  otherwise  he  cannot  avail  himself 
of  the  threatened  breach  of  the  peace,  ifec,  as  a  justification. 
Arch.  C.  P.  243. 

IV.    How  Punished. 

There  is  no  doubt  but  that  the  wrong  doer  is  subject 
both  to  an  action  at  the  suit  of  the  party,  wherein  he  shall 
render  damages,  and  also  to  an  indictment,  wherein  he  shall 
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he  fined,  according  to  the  heinousness  of  the  offence.  And 
the  Court  in  which  the  action  is  brought,  will  not  compel  the 
party  injured  to  make  his  election  to  pursue  either  the  one 
or  the  other.    1  Burns,  183,  4. 

It  is  an  aggravation  of  the  offence,  on  account  of  the 
person  on  whom,  or  the  place  where  the  same  is  committed : 
As  where  a  man  Assaults  or  threatens  another  for  suing  him  ; 
a  Counsel  or  Attorney  for  being  employed  against  him,  a 
Juror  for  his  verdict,  or  a  Gaoler,  Constable,  or  other  minis- 
terial Officer,  for  keeping  him  in  custody  and  properly  exe- 
cuting his  duty.    Id,  184. 

The  punishment  usually  inflicted  upon  persons  con- 
victed of  Assaults  and  Batteries  is  fine  and  imprisonment, 
and  the  finding  of  sureties  to  keep  the  peace.    Id.  184. 

In  cases  where  the  offence  more  immediately  affects 
the  individual,  the  defendant  is  sometimes  permitted  by  the 
Court,  even  after  conviction,  to  speak  with  the  prosecutor 
before  any  judgment  is  pronounced,  and  if  the  prosecutor 
declares  himself  satisfied,  a  trivial  punishment  is  inflicted. — 
1  Burns,  185. 

By  the  Provincial  Statute  of  the  4  Vict.  C.  3,  Session 
1841,  indictments  for  Assaults  and  Batteries  can  no  longer 
be  found  in  the  General  Sessions,  nor  trials  for  the  same  by 
jury  take  place  in  that  Court,  but  those  offences  are  to  be 
tried  and  determined  in  a  summary  way,  before  two  .Tustices. 
The  following  are  the  enactments  on  the  subject,  by  that 
statute  : 

Sec.  13.  Any  two  Justices  of  the  Peace,  for  any  Coun- 
ty, shall  have  full  power  and  authority  to  hear  and  deter- 
mine in  a  summary  way,  all  complaints  that  may  be  made 
before  them  for  common  Assaults  and  Batteries ;  and  the 
offender,  upon  conviction  thereof,  shall  forfeit  and  pay  such 
fine  as  to  the  said  Justices  shall  seem  meet,  not  exceeding 
Two  Pounds,  and  costs  if  awarded,  which  fine,  when  re- 
ceived, shall  be  paid  by  the  Justices,  to  the  County  Treasu- 
rer, to  be  accounted  for  by  him  to  the  Sessions  ;  and  the 
Justices  shall,  before  the  Meeting  of  the  General  Sessions, 
file  with  the  Clerk  of  the  Peace  the  receipt  of  the  County 
Treasurer  for  such  fine. 

Sec.  14.  If  the  fine  imposed  by  the  Justices,  with  the 
costs,  when  awarded,  shall  not  be  paid  immediately  after  the 
conviction,  or  within  such  period  as  the  Justices  at  the  time 
of  the  conviction  shall  appoint,  the  same  shall  be  levied  by 
Warrant  of  distress  and  sale  of  the  offender's  goods  and  chat- 
tels, if  the  Justices  shall  see  fit ;  or  it  shall  be  lawful  for  the 
Justices  to  commit  the  offender  or  offenders  to  gaol  for  any 
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l^eriod  not  exceeding  thirty  days,  unless  the  fine  and  costs 
shall  be  sooner  paid. 

Sec.  15.  If  the  Justices,  upon  hearing  any  complaint 
for  an  Assault  and  Battery,  shall  deem  the  offence  not  to  be 
proved,  or  so  trifling  as  not  to  merit  any  punishment,  they 
shall  accordingly  dismiss  the  complaint ;  and  shall  forthwith 
make  out  a  Certificate  under  their  hands,  stating  the  fact  of 
such  dismissal ;  and  shall  deliver  such  Certificate  to  the  party 
so  acquitted. 

Sec.  16.  The  Justices  may  give  costs  to  either  com- 
plainant or  defendant,  or  compel  each  party  to  pay  his  own 
costs,  as  they  shall  see  fit,  but  no  further  or  greater  costs 
than  is  by  law  provided. 

Sec.  17.  In  case  any  such  offence  charged  before  the 
said  Justices  shall  be  accompanied  by  circumstances  of  ag- 
gravation ;  or  if,  upon  investigating  any  such  complaint,  it 
shall  appear  to  the  Justices,  that  the  offender  or  offenders 
deserve  a  higher  fine,  or  greater  punishment  than  is  herein 
before  prescribed,  it  shall  be  lawful  for  the  Justices  to  bind 
such  offender  or  offenders  by  recognisance,  to  appear  at  the 
next  Supreme  Court ;  and  also  to  bind  the  prosecutor  or 
prosecutors  and  witnesses,  if  necessary,  to  appear  and  pro- 
secute. 

Sec.  18.  Provided,  that  the  prosecution  of  every  such 
offence  shall  be  commenced  within  three  Calendar  Months 
after  the  commission  of  such  offence,  and  not  otherwise. 

Sec.  19.  If  any  person,  against  whom  any  such  com- 
plaint shall  be  made,  shall  have  obtained  such  Certificate  as 
aforesaid,  or,  having  been  convicted,  shall  have  paid  the 
whole  amount  adjudged  to  be  paid  under  such  conviction, 
or  shall  have  suftered  the  punishment  awarded  for  the  non- 
payment of  the  amount  of  the  said  conviction,  in  every  such 
case  he  or  they  shall  be  released  from  all  further,  or  other 
criminal  proceedings  for  the  same  cause. 

Sec.  20.  The  Justices  shall  cause  every  such  convic- 
tion to  be  drawn  up  in  the  form  prescribed  by  the  Act  of 
the  Assembly,  for  the  general  form  of  a  Conviction  before  a 
Magistrate  ;  or  in  any  other  form  of  words  to  the  same  ef- 
fect, as  the  case  may  require  :  Provided,  that  no  such  con- 
viction shall  be  questioned  for  want  of  form,  and  no  warrant 
of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  so  as  it  be  therein  alleged  that  the  party  has  been 
convicted,  and  there  shall  have  been  a  good  and  vaUd  convic- 
tion in  point  of  fact  to  authorise  the  same  ;  and  so  as  the 
term  or  limit  of  the  im})risonment  be  therein  mentioned. 

Sec.  21.    All  such  Contictions  shall  be  returned  mid 
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filed  by  the  said  Justices,  in  the  Office  of  the  Clerk  of  the 
Peace  for  the  County  in  which  such  conviction  shall  be  had, 
on  or  before  the  first  day  of  the  term  next  ensuing  the  date 
of  the  said  convictions,  respectively.  Perpetual. 

Affidavit  of  an  Assault,  &c.  • 

County  of  >     The  information  and  complaint  of  A —  I — , 

 5  of  ,  in  the  said  County  of  ,  yeoman, 

made  on  Oath  this    day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  before  us,  A — 

M —  and  A —  R — ,  Esquires,  two  of  Her  Majesty's  Justi- 
ces of  the  Peace  in  and  for  the  said  County. 

The  said  deponent  saith,  that  on  the  day  of  , 

in  the  year  aforesaid,  at  in  the  County  aforesaid,  A — 

0 —  of  ,  in  the  said  County,  butcher,  violently  assaulted 

him  this  deponent,  and  did  

And  hereupon  the  said  deponent  prayeth  a  Warrant  of 
us  the  said  Justices,  to  issue  against  the  said  A —  O — ,  to 
compel  him  to  answer  unto  the  said  complaint. 

A—  I—. 

A—  M— ,  J.  P. 

A—  R— ,  J.  P.  • 

Warrant  for  an  Assault,  &c. 

County  of  >  To  each  and  every  of  the  Constables  of  the 
 5  Township  of  ,  in  the  said  County  of  . 

(Seal.) 

(Seal.) 

Whereas  complaint  hath  been  made  before  us,  A — 
M — ,  and  A —  R — ,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  County,  upon  the  Oath  of  A — 

1 —  ,  of   ,  in  the  said  County,  yeoman,  that  A —  O — , 

of  ,  in  the  same  County,  butcher,  did  on  the  day 

of  ,  in  this  present  year  of  our  Lord,  violently  assault 

him  the  said  A —  I — ,  and  did  

at  ,  in  the  County  aforesaid  :  These  are  therefore,  in 

Her  said  Majesty's  name,  to  command  you  forthwith  to  ap- 
prehend the  said  A —  O — ,  and  to  bring  him  before  us,  to 
answer  unto  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  our  hands  and  seals,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

A—  M— ,  J.  P. 
A—  R_,  J.  P, 
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Although  the  Act  requires  that  the  complaint  shall  be  Directions, 
heard  and  determined  before  two  Justices,  yet  where  they 
cannot  with  convenience  be  immediately  got  together  to  re- 
ceive the  complaint,  and  issue  the  Warrant ;  or  where  the 
offender  is  about  to  abscond,  or  get  out  of  the  way,  it  would 
seem  that  any  one  Justice  may  take  the  Affidavit,  and  issue 
the  Warrant  in  his  own  name  only,  and  one  of  the  nearest 
Justices  may  be  notified  to  be  present  at  the  time  appointed 
for  trial,  as  the  complaint  must  be  tried  and  determined  be- 
fore the  two  Justices  when  they  are  together.  When  the 
parties  are  before  the  Justices  on  the  day  of  trial,  the  defen- 
dant may,  in  the  first  instance,  be  asked  by  the  Justices 
whether  he  admits  or  denies  the  charge  ;  and  the  whole  of 
the  subsequent  proceedings,  on  the  trial,  will  be  similar  to 
those  in  Summary  Actions  for  the  recovery  of  debts  before 
Justices,  with  this  exception,  however,  that  on  trials  for  As- 
sault and  Battery,  the  complainant  or  his  wife  may  be  sworn 
and  examined  as  a  witness,  the  prosecution  being  on  the  part 
of  the  Crown,  and  the  complainant  not  being  entitled  to  any 
part  of  the  fine  which  may  be  imposed.  As  to  the  proceed- 
ings on  such  trials  for  debts,  see  the  directions  given  under 
the  Title,  Summary  Trials.  If,  on  the  hearing  of  the  whole 
case,  the  Justices  are  of  opinion,  according  to  the  terms  of 
the  Act,  that  the  complaint  has  not  been  proved,  or  that  it 
is  so  trifling  as  not  to  merit  any  punishment,  they  may  dis- 
miss it,  and  in  such  case  must  grant  the  required  Certificate, 
which  may  be  in  the  following  form  : — 

County  of  )     We,  A —  M — ,  and  A —  R — ,  Esquires,  two 

 5     Her  Majesty's  Justices  of  the  Peace,  in  and 

for  the  said  County,  do  hereby  certify,  that  a  certain  com- 
plaint having  on  this  day  been  heard  before  us,  made  by 

A —  I — of   ,  in  the  said  County,  yeoman,  against 

A —  O — ,  of  ,  in  the  same  County,  laborer,  for  an  As- 
sault and  Battery,  charged  to  have  been  committed  by  the 

said  A —  O — ,  upon  the  said  A —  I — ,  on  the  day  of 

 ,  in  the  year  of  our  Lord  ,  at  ,  in  the  said 

County  :  We  do  consider  and  adjudge,  that  the  said  com- 
plaint has  not  been  proved,  [or,  that  the  said  oflTence  is  of 
such  a  trifling  nature  as  not  to  merit  any  punishment — as  the 
case  may  be.] 

Given  under  our  hands  at   ,  in  the  said  County, 

this  — —  day  of  ,  in  the  year  aforesaid. 

A—  M— ,  J.  P. 
A—  R— ,  J.  P. 
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Direciions.  In  cases  where  the  offence  has  been  accompanied  with 

circumstances  of  aggravation,  or  where  it  appears  to  the  Jus- 
tices that  the  oftender  is  deserving  of  a  higher  fine  or  pu- 
nishment than  by  the  terms  of  the  Act  they  are  empowered 
to  inflict,  tiiey  must,  in  pursuance  of  the  clause  in  that  res- 
pect, require  the  offender  to  be  bound  with  sureties,  by  Re- 
cognizance, to  appear  at  the  next  term  of  the  Supreme 
Court  to  be  held  in  the  County,  and  in  the  mean  time  to 
keep  the  peace.  If  he  refuses  or  fails  to  produce  such  sure- 
ties, and  to  be  so  bound,  the  justices  must  immediately  com- 
mit him  to  the  gaol,  by  a  written  commitment,  to  be  detained 
there  until  he  do  so.  If  he  produce  the  sureties,  the  Justi- 
ces must  bind  them  all  in  Recognizance,  according  to  the  first 
form  hereafter  given,  in  such  sums,  respectively,  as  in  his 
discretion  he  shall  think  fit,  and  then  must  discharge  the 
party.  The  Justices  must  also  bind  over  the  complainant, 
but  without  sureties,  to  appear,  &c.,  according  to  the  se- 
cond form,  and  must  make  a  minute  of  the  respective  Re- 
cognizances, and  give  it  in  to  the  Clerk  of  the  Crown,  at  or 
before  the  next  term  of  the  Supreme  Court  in  the  County. 
The  duty  of  the  Justices  is  then  fulfilled,  and  it  will  not  be 
lawful  for  them  at  any  time  after  to  make  or  sanction  any 
compromise  between  the  parties,  but  they  must  appear  at 
the  Supreme  Court,  as  they  were  bound.  In  such  cases,  in 
general,  thus  sent  into  that  Court,  the  offender  may  be  bound 
in  £20,  and  each  of  his  sureties  in  £10,  but  in  extremely 
aggravated  or  enormous  cases,  the  sums  should  be  greater. 
The  Justices  need  not  write  out  the  forms  of  the  respective 
Recognizances  ;  but  they  must  repeat  them  over  to  the  par- 
ties, respectively,  as  they  stand  before  them,  and  the  par- 
ties must  express  their  consent. 

Acknowledgement  of  Recognizance  by  Party  charged, 
AND  HIS  Sureties. 

You  A —  O —  do  acknowledge  to  owe  to  our  Lady  the 
Queen,  the  sum  of  £20,  and  you  B —  O — ,  and  you  C —  O — , 
do  severally  acknowledge  to  owe  to  our  Lady  the  Queen,  the 
sum  of  £10  of  lawful  money  of  this  Province,  to  be  made 
and  levied  of  your  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  our  Lady  the  Queen,  her  heirs 
and  successors,  if  you  A —  O —  shall  make  default  in  the 
following  condition.  The  condition  is,  that  if  you  A —  O — 
shall  personally  appear  at  the  next  term  of  the  Supreme 
Court,  to  be  held  in  and  for  this  County,  to  answer  to  this 
con)plaint  of  an  Assault  and  Battery  committed  by  you  A — 
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O— on  A —  I — ,  and  shall  abide  the  judgment  of  the  Coint 
thereupon  ;  and  in  the  mean  time  shall  keep  the  peace,  and 
be  of  good  behaviour  towards  Her  Majesty,  and  all  her  liege 
people,  and  especially  towards  the  said  A —  I — ;  then  this 
Recognizance  to  be  void,  otherwise  shall  remain  in  full  force. 
Are  you  all  content. 

Acknowledgement  of  Recognizance  by  Complainant. 

You  A —  I — ^  do  acknowledge  to  owe  to  our  Lady  the 
Queen,  the  sum  of  £10  of  lawful  money  of  this  Province,  to 
be  made  and  levied  of  your  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  Lady  the  Queen,  her  heirs  and 
successors,  if  default  shall  be  made  in  the  following  condi- 
tion. The  condition  is,  that  if  you  A —  I —  shall  person- 
ally appear  at  the  next  term  of  the  Supreme  Court,  to  be 
held  in  and  for  this  County,  and  shall  there  prefer  a  bill  of 
indictment,  and  give  evidence  thereon,  before  the  Grand 
Jury,  touching  this  your  complaint  of  an  Assault  and  Battery 
committed  on  you  by  A —  O — ,  and  shall  also  give  evidence 
before  any  Jury  which  shall  pass  upon  the  trial  of  such  in- 
dictment ;  then  this  Recognizance  shall  be  void ;  otherwise 
shall  remain  in  full  force.    Are  you  content. 


The  King, 
vs. 

A —  O —  for  an 
Assault,  6lc., 
on  A —  I — . 


Minute  of  Recognizances. 

A—  O—,  bound  in  £20,  and  B—  O— , 

of  ,  yeoman,  and  C —  O — ,  of  , 

!> butcher,  in  £10  each,  for  appearance,  &c., 
of  A —  O — ,  at  next  Supreme  Court,  to  an- 
swer, (Slc.  Taken  day  of  ,  184  . 


A —  I —  bound  in  £10,  to  appear  and  give  evidence, 

&c.,  at  next  term  of  the  Supreme  Court,  &c.  Taken  

day  of  ,  184    .       Before  us, 

A—  M— ,  J.  P. 
A—  R— ,  J.  P. 

The  Justices  should  also  keep  a  similar  minute  of  Re- 
cognizance, from  which  to  make  up  a  regular  record,  in  case 
the  parties  bound  should  not  appear,  or  should  otherwise 
fatt  in  the  condition,  and  the  Recognizance  be  estreated ;  or 
that  for  any  other  reason,  the  Justices  might  be  required  to 
make  up  such  a  record.  For  the  form  of  such  record,  and 
also  of  a  Commitment,  see  respectively,  Titles — Bail,  and 
Commitment ;  and  for  the  form  of  a  Conviction  by  Justices, 
see  Title — Conviction. 
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BAIL. 

L    Of  Bail  in  general. 

11.    For  what  Offences  Justices   of  the  Peace 
CANNOT  Bail. 

III.  For  what  Offences  two  or  more  Justices  may 

Bail  in  their  discretion. 

IV.  In  what  cases  one  Justice  may   Bail  in  his 

discretion. 

V.    In  what  cases  a  Justice  ought  to  Bail. 
VI.    Of  the  Recognizance  of  Bail. 


I.    Of  Bail  in  general. 


This  Title  is  only  to  be  understood  of  Bail  in  Criminal 
Offences. 

Bail,  signifies  the  delivery  of  a  man  out  of  Custody,  up- 
on the  undertaking  of  one  or  more  persons  for  him,  that  he 
shall  appear  at  a  day  limited,  to  answer  and  be  justified  by 
the  Law.  And  as  Bail  is  a  Custody,  the  Bail  may  retake 
the  prisoner,  if  they  doubt  he  will  fly,  and  detain  him  and 
bring  him  before  a  Justice  ;  and  the  Justice  ought  to  commit 
the  prisoner,  in  discharge  of  the  Bail,  or  put  him  to  find 
new  Sureties.    1  Hale's  Sum.,  96.    1  Burns,  200. 

If  a  person  be  brought  before  a  Justice,  and  it  appear 
that  no  felony  is  committed,  he  may  discharge  him  ;  but  if 
a  felony  be  committed,  though  it  do  not  appear  that  the 
party  accused  is  guilty,  yet  he  cannot  be  discharged,  but 
must  be  committed,  or  bailed.    1  Burns,  200. 

Excessive  By  the  declaration  of  rights,  1  Will.,  Sess.  2,  c.  2,  ex- 

cessive  Bail  ought  not  to  be  required.    1  Burns,  207. 

Denying  To  refusc  Bail  where  the  party  ought  to  be  bailed,  (the 

party  offering  the  same.)  is  a  misdemeanour,  punishable  not 
only  by  the  suit  of  the  party,  but  also  by  indictment.  Id. 

Improperly  Admitting  Bail,  where  it  ought  not,  is  punishable  by 

Bailing.        the  Judges  of  Assize,  by  fine,  or  punishable  as  a  negligent 
escape  at  common  law.  Id. 

A  Justice  committed  a  man  on  suspicion  of  stealing  a 
Mare,  and  bound  over  the  owner  to  prosecute.  Afterwards, 
upon  examining  two  other  persons,  he  admitted  the  party  to 
bail.  The  prosecutor  appeared  at  the  Assizes,  and  a  bill  was 
found,  but  the  party  accused  did  not  appear — and  the 
Court  granted  an  information  against  the  Justice,  declaring 
they  should  not  have  bailed  the  man  themselves.  Rex  vs, 
Clarke.    2  Str.  1216. 
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Those  who  on  their  examination  own  themselves  guilty  Party  eonfes- 
of  a  felony  alleged  against  them,  and  are  charged  in  their 
mittimus  with  the  felony  so  confessed,  seem  to  be  excluded  ^  ^* 
from  Bail ;  for  Bail  is  only  proper  where  it  stands  indiffer- 
ent whether  the  party  he  guilty  or  innocent  of  the  accusa- 
tion against  him.    1  Burns,  205. 

If  a  Justice  take  insufficient  surety,  and  the  party  ap-  Insufficiency 
pear  not,  he  is  fineable  by  the  Judge  of  Assize.    But  if  the  o^^ail. 
prisoner  appear  thereupon,  the  Justice  is  safe.   1  Burns,  204. 

If  a  person  who  has  power  to  take  Bail,  be  so  far  im- 
posed upon,  as  to  suffer  a  prisoner  to  be  bailed  by  insuffi- 
cient persons,  it  is  said,  that  either  he,  or  any  other  person 
who  hath  power  to  Bail  him,  may  require  the  party  to  find 
better  sureties,  and  to  enter  into  a  new  Recognizance  with 
them  ;  and  may  commit  him  on  his  refusal ;  for  that  insuffi- 
cient sureties  are  no  sureties.    Id,  205. 

And  the  person  who  is  to  take  the  Bail,  may  examine 
them  on  their  Oaths,  concerning  their  sufficiency.  Id, 

No  person  ought  in  any  case  to  be  bailed  for  felony,  by  Number  of 
less  than  two  Sureties.  The  only  sure  way  of  proceeding  in  sureties  and 
this  case,  is  to  take  care,  that  every  one  of  the  Bail,  be  of 
ability  sufficient  to  answer  the  sum  in  which  they  are  bound  ; 
which  ought  never  to  be  less  than  £40  for  a  Capital  Crime, 
but  may  be  as  much  higher,  as  the  Justices  in  discretion  shall 
think  fit  to  require,  upon  consideration  of  the  abihty  and 
quality  of  the  prisoner,  and  the  nature  of  the  offence.  Id. 

Although  a  person  be  committed  to  be  detained  with- 
out Bail  or  mainprize,  yet  if  the  offence  be  by  law  bailable, 
he  that  hath  power  of  bailing,  may  Bail  him.  Id. 

A  married  woman  cannot  be  received  as  Bail.  2  Haw.  Married  wo- 
P.  C.  c.  15,  84.  Nor  a  person  under  the  age  of  21  years,  men  and  mi- 
Pet.  on  Bail,  510.  "o^s. 

All  persons  who  neglect  to  offer  Bail  for  offences  which 
are  bailable,  must  be  committed.    1  Burns,  552. 

II.    For  what  Offences   Justices  of  the  Peace  can- 
not Bail. 

Accessaries  before  the  Fact,  in  all  cases  of  Crimes  punish- 
able with  death. 
Buggery,  see  this  Tide. 

Burglary,  with  intent  to  Murder,  or  accompanied  loith 

personal  injury,  under  Sec.  9  of  Stat.  4  Vic.  c.  7. 

See  Title, — Burglary. 
Commitments,  by  the  Superior  Courts,  or  on  process  for 

contempts  to  such  Courts.  3  Ediv.  1,  c.  15.   2  Haiuk. 

c.  15,  ^  37  &  64.    1  Burns,  202. 
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Confession  of  Crime. — Those  who  on  their  examination 
own  themselves  guilty  of  a  felony  alleged  against  them, 
seem  to  be  excluded  from  Bail ;  for  Bail  is  only  proper 
where  it  stands  indifferent  whether  the  party  be  guilty 
or  innocent  of  the  accusation  against  him.  2  Hawk,  c. 
15,^40.    Pet.  on  Bail,  490. 

Duelling,  where  death  ensues.    Pet.  on  Bail,  491. 

Dykes  and  banks  of  Rivers,  breaking  down,  &c.  This 
offence  is  felony  without  benefit  of  Clergy,  by  the  6 
&  7  G.  3,  c.  1.    1  Vol.  122.  Perpetual. 

Escapes,  or  Prison  breaking.  2  Co.  Ins.  188.  Pet.  on 
Bail,  491. 

Larceny,  or  Stealing  at  Fires. — This  is  punishable  with 
death  by  the  2  G.  3,  c.  5,  1  vol.  81.  Perpetual. 
Note.  There  would  seem  to  have  been  an  oversight 
here  also,  during  the  late  revisions  and  alterations  of 
our  Criminal  Code,  in  not  reducing  the  punishment 
for  this  offence  from  death,  to  imprisonment.  So  soon 
as  this  alteration  in  the  punishment  takes  place,  the 
offence  will  be  bailable  by  two  Justices,  in  their  dis- 
cretion. 

Manour,  or  person  taken  with  the  Stolen  Goods  upon  him. 
In  this  case  the  person  standeth  not  indifferent  whe- 
ther he  be  guilty  or  no,  being  taken  with  the  thing  sto- 
len, as  it  were  in  his  hand.  2  Co.  Inst.  188.  1  Burns, 
202.    Pet.  on  Bail,  493. 

Manslaughter.  It  seems  agreed  that  Justices  of  the  Peace, 
who  have  power  to  bail  a  man  for  a  light  suspicion  of 
Homicide,  cannot  Bail  any  such  person  for  Manslaugh- 
ter, or  even  excusable  Homicide,  if  it  manifestly  ap- 
pear that  he  was  guilty  of  the  fact,  let  it  be  ever  so  plain 
that  it  cannot  amount  to  Murder.  2  Haw.  c.  15,  ^  34. 
1  Burns,  202. 

Murder.  2  Co.  Inst.  186.  3  East's.  P.  C.  163.  Pet.  on 
Bail,  494. 

Note.  Neither  can  Justices  Bail  Accessaries  to  Murder 
before  the  fact,  nor  even  on  charges  of  being  mere- 
ly Accessary  after  the  fact,  unless  in  cases  of  doubt  or 
light  suspicion  as  to  the  party  being  such  Accessary. 
See  Title,  Wounding,  under  this  division  ;  and,  At- 
tempts to  Murder,  under  the  succeeding  division. 
Offences  Manifest.  This  seems  to  be  understood  of  infe- 
rior crimes  of  an  enormous  nature  under  the  degree  of 
felony,  as  dangerous  riots  savouring  of  high  treason, 
exorbitant  rescues,  misprision  of  treason,  and  such  like 
heinous  offences ;  yet  it  seems  to  be  in  a  great  measure 


BAIL,    (cannot  bail.) 


left  to  discretion  to  judge  in  what  cases  their  crime  is 
so  flagrant  and  enormous  that  they  ought  not  to  have 
the  benefit  of  Bail.  2  Haio.  c.  15,  45,  1  Burns, 
203. 

Poisoning,  dangerous  to  life,  with  intent  to  Murder.  By 
Sec.  8,  of  the  4  Vic.  c.  6,  Sess.  1841.  See  Title— 
Poisoning. 

Rape,  and  Carnal  Knowledge  of  Girls  under  10  years. 
These  offences  are  punishable  with  death  by  4  Vic, 
c.  6,  Sess.  1841.    See  Title— Pwape. 

Robbery,  ivith  Wounding.    See  Title— Robbery. 

Stabbing  dangerously,  &fc.  This  is  punishable  with  death, 
by  4  Vic.  ch.  6,  sec.  8,  Sess.  1841.  See  Title- 
Murder. 

Treason.    See  Title— Treason. 
Unnatural  Crime.    See  Title — Buggery. 
Wounding  dangerously,  with  intent  to  Murder.     By  4 
Vic.  c.  6,  Sess.  1841.    See  Title— Murder. 

III.    For  what  Offences  two  or  more  Justices  may 
Bail,  in  their  discretion. 

Abduction,  or  taking  away  Women  or  Children,  See  Title 
—Abduction. 

Accessaries,  in  all  cases  not  punishable  with  death.  See 
Title — Accessaries. 

Arson,  or  burning  Buildings^  Ships,  Sfc.  By  4  Vic.  c.  5, 
Sess.  1841.  All  the  offences  mentioned  in  this  Sta- 
tute are,  it  would  seem,  bailable  by  two  Justices,  in 
their  discretion  ;  except  the  offence  specified  in  the 
4th  clause  thereof,  which  is  a  capital  felony.  As  to  all 
those  oflfences,  see  Title — Burning.  Note.  It  will  be 
most  advisable,  however,  for  the  Justices  only  to 
Bail  in  such  cases  under  the  Statute,  where,  upon  ex- 
amination, it  appears  that  the  charge  against  the  party 
is  doubtful,  or  the  suspicion  light ;  and  not  to  Bail  where 
the  charge  or  suspicion  is  strong. 

Attempt  to  Murder,  where  no  bodily  injury  is  done.  By 
sec.  9,  of  4  Vic.  c.  6.    See  Title — Murder. 

Bail  personating.    See  clause  at  the  end  of  this  Title. 

Bigamy.    See  Title — Marriage. 

Buggery.  Threats  of  accusation  of  this  Crime,  with  in- 
tent to  obtain  any  property.    See  that  Title. 

Burglary,  toithout  personal  injury,  SfC.  See  Title — Bur- 
glary. 

Carnal  Knowledge  of  Girls  between  10  and     years.  By 
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Sec.  16,  of  4  Vic.  c.  6.  Note.  It  is  to  be  understood 
that  in  these  cases  there  is  the  consent  of  the  female, 
for  if  any  force  or  compulsion  is  used,  the  offence  is  a 
Rape,  and  not  bailable  by  Justices.  See  Title — Rape. 
Cheat.    See  this  Title. 

Coin,  counterfeiting,  impairing  and  uttering  of,  ^c. false- 
ly.   See  Title— Coin. 

Concealment  of  birth  of  Child.    See  this  Title. 

Conspiracy,  to  injure  third  persons,  or  the  Community.  1 
Burns,  566.    Pet.  on  Bail,  498. 

Demanding  Property,  ^c,  ivith  menaces  or  force.  See 
Title — Larceny. 

Embezzlement.    See  Title — Larceny. 

False  Pretences,  obtaining  Money,  ^c,  by.  See  Title — 
Cheat. 

Forgery.    See  this  Title. 

Larceny,  or  Theft.    See  Title — ^Larceny. 

Maiming.    See  Title — Maim. 

Miscarriage  of  Women,  procuring  of,  ^c.  See  Title — 
Miscarriage. 

Notes  Treasury,  Stealing,  Counterfeiting,  or  Uttering  of, 
&fc.    See  Title— Treasury  Notes. 

Personating  others  falsely.    See  Title — Cheat. 

Pledging  Goods,  Bills,  ^c.  See  division,  Factors,  &c., 
under  Title — Larceny. 

Receivers  of  Felons,  knowing  them  to  be  such.  3  Edw. 
1,  c.  15.  These  are  Accessaries  after  the  fact.  2 
Hale,  134.    1  Burns,  204. 

Receivers  of  Stolen  Property.  Note.  This  only  applies  to 
cases  where  the  original  offence  is  punishable  by  indict- 
ment, either  as  a  felony,  or  misdemeanor.  In  cases  of 
such  Receivers,  under  the  Stat.  4  Vic.  c.  7,  Sess.  1841, 
who  are  punishable  in  a  Summary  manner  before  Jus- 
tices of  the  Peace,  no  Bail  is  required.  See  division, 
Receivers,  under  Title — Larceny. 

Rescues  exorbitant.  2  Hawk.  c.  15,  sec.  45.  1  Burns, 
203. 

Rewards  to  help  to  Stolen  Property.  See  division,  Re- 
wards, &c.,  under  Title — Larceny. 

Robbery,  without  Wounding.    See  Title — Robbery. 

Shooting  at  a  Person.    See  division.  Attempts  to  Murder, 
&c.,  under  Title — Homicide. 
Note.    This  only  apphes  to  cases  where  no  bodily  injury 
is  done  ;  for  if  there  is  a  wounding,  with  an  intent  to 
Murder,  Justices  cannot  discharge  on  Bail. 

Suspicion  light.    But  if  the  presumption  be  strong,  or  the 
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defamation  great,  the  Justices  may  refuse  to  Bail  them. 
Hale's  Sum.  102.  And  they  must  also  be  of  good  fame. 
2  Inst.  190. 

Note.  This  would  seem  only  to  relate  to  Felonies,  for 
in  all  cases  of  indictable  Misdemeanors,  Justices  ought 
to  bail,  although  the  presumption  be  strong. 

Threatening,  with  intent  to  extort  Property.  See  Title — 
Threats,  with  intent  to  extort,  &c. 

Woods,  maliciously  setting  fire  to,  on  reserved  and  un- 
granted  land.  By  14  and  15  G.  3,  c.  3,  1  vol.  184. 
Perpetual. 

Wrecks,  stealing  from,  &fc.    See  Title — Wrecks. 

It  seems  to  be  a  good  general  rule,  that  so  far  as  any 
persons  are  judges  of  any  crime,  so  far  they  have  the  power 
of  bailing  a  person  indicted  before  them  of  such  crime.  2 
Hawk.  c.  13,  sec.  54.    1  Burns,  205. 

IV.    In  what  cases  one  Justice  may  Bail  in  his 
Discretion. 

Affray.  1  Hawk.  P.  C.  c.  63,  sec.  20.  Pet.  on  Bail, 
497.  But  if  a  person  have  dangerously  wounded  ano- 
ther, the  Justice  ought  to  be  very  cautious  how  he  takes 
Bail,  until  the  day  and  year  be  past ;  for  if  the  party 
die,  and  the  offender  do  not  appear,  the  Justice  is  in 
danger  of  being  severely  fined.  1  Burns,  202.  Pet. 
on  Bail,  497. 

Assault,  with  intent  to  commit  felony.  As  Assaults  with 
intent  to  commit  an  unnatural  crime  ;  or  to  commit  a 
rape  ;  or  any  other  felony.    1  Burns,  204. 

Cheat.  In  all  cases  of  cheating,  or  false  pretences,  which 
do  not  amount  to  felonies,  but  are  only  misdemeanors, 
one  Justice  may  Bail,  in  his  discretion.  As  obtaining 
money  by  false  pretences,  such  offences  relating  to  the 
Coin  as  are  declared  to  be  only  misdemeanors  ;  and 
other  cases  of  misdemeanors.    See  Title—Cheat. 

Compounding  Felonies.  1  Haivk.  P.  C.  c.  59.  sec.  5. 
Pet.  on  Bail,  498. 

Embezzlements,  which  do  not  amount  to  felonies,  but  are 
declared  to  be  only  misdemeanors.  See  division,  Re- 
ceivers, under  Title — Larceny. 

Incest.    By  32  G.  2,  c.  17,  1  vol.  25.  Perpetual. 

Indecencies.    Pet.  on  Bail,  498. 

Larceny  or  Stealing,  in  all  cases  where  the  offence  is  decla- 
red to  be  only  a  Misdemeanor.  See  Division — Mis- 
demeanor, under  Title — -Larceny. 
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Note.-" -It  would  seem,  that  in  order  to  the  BaiUng  of  per- 
sons charged  with  such  Misdemeanors,  there  is  no  neces- 
sity that  they  be  of  good  reputation ;  yet  if  such  per- 
sons be  taken  with  the  stolen  articles  upon  them,  or 
confess  the  fact,  or  their  crime  be  otherwise  open  and 
manifest,  it  seems  they  ought  not  to  be  bailed  ;  but  if 
there  be  any  colour  of  probability  for  their  innocence, 
it  seems  most  agreeable  to  the  law,  in  all  cases  of  Mis- 
demeanors, to  Bail  them.  See  2  Hawk.  c.  15,  sec.  50. 
1  Bums,  204. 

Perjury,  and  procuring  Witnesses  to  commit  Perjury. — 
By  32  Geo.  2,  c.  20,  1  vol.  30,  31.  Perpetual.  Pet. 
on  Bail,  498. 

Receivers  of  Money  or  Property,  &c.,  the  steahng  or  taking  of 
which  is  declared  to  be  only  a  Misdemeanor.  In  all 
such  cases  the  Receiver  cannot  be  guilty  of  a  felony, 
but  of  a  Misdemeanor  only,  and  therefore  may  be  bail- 
ed by  one  Justice. 

Riot.    2  Haiok.  c.  47,  §  S.    5  Burns,  14. 

Trespasses,  for  which  one  ought  not  to  lose  life  or  member. 
3  Ed.  1,  c.  15.  But  it  seems  reasonable  to  qualify  the 
generality  of  this  expression  with  this  limitation,— that 
such  accusation  ought  to  be  either  on  a  light  suspicion, 
or  else  that  the  offence  be  inconsiderable  ;  or  that  it  be 
not  excluded  from  Bail  by  some  special  Act  of  Parlia- 
ment. 2  Hawk.  c.  15,  4  45.  1  Burns,  204. 
Note. — The  Trespasses  here  mentioned  are  not  to  be  un- 
derstood to  mean  or  include  mere  Trespasses  of  a  Civil 
nature,  to  the  lands  or  goods  of  an  individual,  under  any 
law  or  statute  relating  to  Trespasses,  as  this  Title  of 
Bail  does  not  relate  to  any  Civil,  but  only  to  Criminal 
cases. 

Wounding.  But  if  a  person  have  dangerously  wounded 
another,  or  wounded  him  with  intent  to  murder,  or  to 
maim,  disfigure,  or  do  some  grievous  bodily  harm,  one 
Justice  cannot  Bail  the  party,  but  he  may  be  bailed  by 
ttoo  Justices,  in  their  discretion,  except  only  where 
there  is  an  intent  to  Murder ;  in  which  case,  even  two 
Justices  cannot  Bail,  when  there  is  any  wounding  or 
bodily  injury  dangerous  to  life.  1  Burns,  202.  See 
— Wounding,  under  the  two  preceding  divisions  of  this 
Title. 

One  Justice  alone  cannot  set  at  large  on  Bail,  a  person 
arrested  on  a  charge  of  felony,  or  suspicion  thereof,  but  he 
must  commit  him,  unless  he  is  bailed  by  two  Justices,  or 
by  the  Court  of  Sessions.    1  Burns,  206.    Note  of  Ed. 
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V.    In  what  cases  a  Justice  ought  to  Bail. 


Blasphemy.  By  32  Geo.  2,  c.  20,  1  vol.  28.  Perpetual 
Pet.  on  Bail,  499. 

Cattle.  Maliciously  killing  or  maiming  ;  by  4  &  5  Geo.  4, 
c.  4,  3  vol.  181.  Perpetual. 

Contagious  Diseases.  By  the  2  W.  4,  c.  14,  4  vol.  149, 
respecting  Contagious  Diseases,  persons  infringing  any 
of  the  provisions  of  the  Act,  or  any  orders  of  a  Board 
of  Health,  are  declared  guilty  of  a  Misdemeanor. — 
Temporary,  being  continued  for  3  years  by  6  Vic,  c. 
53,  Sess.  1843. 

Libel.  It  is  now  clearly  settled  that  a  Magistrate  has  the 
power  of  apprehending  and  of  requiring  Bail  from  a  Li- 
beller ;  and  in  default  of  its  being  given,  of  committing 
him.  Bull  vs.  Conant,  1  B.  &  B.,  548.  Pet.  on  bail, 
499. 

Vagrancy.  By  the  14  &  15  Geo.  3,  c.  5,  1  vol.  187.  All 
idle  and  wandering  and  disorderly  persons,  and  com- 
mon beggars,  may  be  apprehended  by  any  Constable 
or  other  person,  or  upon  the  Warrant  of  a  Justice,  and 
may  be  required  by  a  Justice  to  find  one  responsible 
housekeeper  to  be  bound  for  their  appearance  before 
the  Justice  for  final  examination  at  a  future  day ;  and 
on  default  of  finding  such  surety,  the  Justice  may  com- 
mit any  such  person  to  a  prison,  or  House  of  Correc- 
tion, for  a  time  not  exceeding  fourteen  days.  Perpe- 
tual.   See  the  Statute. 


Persons  apprehended  for  small  misdemeanors  must  be  Small  Mis- 
bailed,  unless  they  be  excluded  from  it  by  some  special  Act  d*''"™<'anors. 
of  Parliament.    2  Hale,  127.    Chitty  on  C.  L.,  1  vol.  196. 

By  5  Vic.  c.  20,  §  8,  Sess.  1842.  If  any  person  shall  Personating 
before  any  Court,  Judge,  or  other  person,  lawfully  authorized 
to  take  any  Recognizance  or  Bail,  acknowledge  any  Recog- 
nizance or  Bail  in  the  name  of  any  other  person,  not  privy 
or  consenting  to  the  same,  whether  such  Recognizance  or 
Bail  in  either  case  be  or  be  not  filed,  every  such  often der 
shall  be  guilty  of  felony  ;  and,  being  convicted,  shall  be  lia- 
ble to  be  imprisoned  for  any  term  not  exceeding  four  years. 
Perpetual. 

Note. — This  offence  is  bailable  by  two  Justices  in  their 
discretion.  The  Stat.  11,  G.  3,  c.  3,  1  vol.  166,  which  im- 
posed death  for  this  oflfence,  is  virtually  repealed  by  the  above 
clause. 
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VI.    Of  the  REcoGNiZiVNCE  OF  Bail. 

Wheresoever  Justices  have  power  to  bind  over  any 
Man  to  appear  at  the  Assizes,  or  Sessions,  or  to  take  Sure- 
ties for  any  matter  or  cause,  they  may  take  a  Recognizance. 
But  they  can  take  no  Recognizance  but  only  of  such  matters 
as  concern  their  office  ;  and  if  they  do,  it  seemeth  to  be  void. 
5  Burns,  6. 

Although  the  jurisdiction  of  Justices  is  confined  to  the  li- 
mits of  their  own  County  ;  yet  it  is  said,  that  Recognizances 
voluntarily  taken  before  them  in  any  other  place  are  valid. 
2  Hatvk,  c  37    Pet  on  Bail,  511. 

Every  Obligation  and  Recognizance  taken  by  Justices  of 
the  Peace  must  be  made  to  our  Lord  the  King,  on  pain  of 
imprisonment  of  any  person  that  shall  take  it  otherwise.  It 
must  also  contain  the  name,  place  of  abode,  and  trade  or  cal- 
ling, both  of  principal  and  sureties,  and  the  sums  in  which 
they  are  bound.  And  the  condition  is  either  indorsed  or  un- 
derwritten, or  contained  within  the  body  of  it ;  upon  the  per- 
formance of  which  the  Recognizance  shall  be  void.  5 
Burns,  7. 

When  the  parties  are  to  enter  into  Recognizance,  call  them 
by  their  names,  thus  ; — "  You  A.  O.  acknowledge  to  owe  to 

our  Sovereign  Lady  the  Queen  the  sum  of  ,  and  you 

A.  B.  and  you  C.  D.  do  severally  acknowledge  to  owe  to  our 

said  Lady  the  Queen,  the  sum  of  ,  to  be  levied  of 

your  respective  goods  and  chattels,  lands  and  tenements,  for 
the  use  of  our  said  Lady  the  Q,ueen,  her  heirs  and  successors  ; 
if  default  shall  be  made  in  the  condition  following,  that  is  to 
say  ; — if  you  the  said  A.  O.  shall  personally  appear  at  the 
next  Sitting  of  the  Supreme  Court  of  this  Province,  (or  at 
the  next  General  Sessions  of  the  Peace,  as  the  case  may  be,) 
to  be  holden  in  and  for  this  County,  then  and  there  to  answer 

to  our  Sovereign  Lady  the  Queen  for  and  concerning  

 (ac- 
cording as  the  case  may  be,)  whereof  you  A.  O.  stand  charg- 
ed before  us.  Her  Majesty's  Justices  of  the  Peace  for  this 
County ;  and  to  do  and  receive  what  shall  by  the  Court  be 
then  and  there  enjoined  you,  and  shall  not  depart  the  Court 
without  licence,  then  this  Recognizance  shall  be  void  ;  other- 
wise shall  remain  in  force." 

This  Recognizance  of  Bail  may  be  thus  verbally  taken, 
and  the  Record  of  it  may  be  made  up  at  any  time  afterwards, 
according  to  the  Form  hereafter  given.  The  Justices  should 
make  a  minute  of  names,  date,  &c.,  from  which  to  make  up 
such  Record.    The  parties  bound  need  not  at  any  time  sign 
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the  Recognizance,  yet  it  is  a  matter  of  Record  presently,  so 
soon  as  it  is  taken  and  acknowledged ;  although  it  be  not 
made  up.    See  5  Burn-s,  7. 

And  when  it  is  made  up,  if  the  Justices  shall  only  sub- 
scribe their  names  to  it,  without  their  Seals,  this  is  well 
enough  ;  and  that  may  be  in  either  of  these  sorts,  Acknoic- 
ledged  before  us.  J —  P— ,  R— -  P — ;  or  only  to  subscribe 
their  names.    Dalt.  c.  176.    5  Burn's,  8. 

The  Justices  of  the  Peace,  who  shall  let  to  Bail  any  Certifying 
person  charged  with  felony,  must  certify  such  Bailment ;  and  Bailment,&c. 
all  Recognizances  taken  touching  such  charge,  to  the  Su- 
preme Court,  at  its  next  Sitting  in  the  County. 

Previous  therefore  to  such  Sitting  of  the  said  Court,  the 
Justices  should  in  every  such  case  make  up  and  sign  the 
Record  of  Recognizance,  according  to  the  form  hereafter 
given  ;  and  at  or  before  the  meeting  of  the  Court,  should 
give  it  in  to  the  Clerk  of  the  Crown,  or  his  Deputy,  in  the 
County,  together  with  all  E.ecognizances  of  Witnesses,  and 
all  examinations  taken  before  them,  touching  the  charge  ;  or, 
if  the  Recognizance  has  been  taken  for  appearance  at  the 
Sessions,  the  Justices  should  in  like  manner  make  up  the 
Record,  and  hand  it  in,  with  all  other  P^ecognizances,  and 
all  examinations,  to  the  Clerk  of  the  Peace,  at  or  before  the 
next  meeting  of  the  Sessions. 

Justices  should  certify  their  Recognizances  for  keeping 
the  peace,  to  the  next  Sessions,  that  the  party  may  be  call- 
ed ;  and  if  he  make  default,  the  default  shall  be  recorded ; 
and  the  Recognizance,  with  the  Record  of  the  default,  shall  be 
sent  and  certified  into  the  Supreme  Court.    See  5  Burn's,  8. 

It  should  seem,  that  Justices  of  the  Peace  in  the  Gene- 
ral Sessions,  should  have  the  power  of  judging  what  Recog- 
nizances, certified  there,  concerning  offences  cognizable  in 
that  Court,  should  be  estreated.  Id. 

The  Recognizances  taken  by  Justices  in  one  County, 
upon  a  backed  Warrant,  may  be  by  them  certified  intp  ano* 
ther  County.    Pet.  on  Bail,  511. 

The  conditions  of  Recognizances,  in  a  variety  of  cases, 
are  interspersed  under  their  proper  Titles. 

Form  of  Recognizance  with  Sureties. 

County  of  ) 

—  —  5  Remembered,  that  on  the  day  of 

 ,  in  the  — —  year  of  the  Reign  of  our  Sovereign  Lady 

Queen  Victoria,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Q,ueen,.  defender  of  the  Faith,  A—  O—  of 
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 ,  in  the  County  aforesaid,  labourer,  and  A —  S —  of 

 ,  in  the  County  aforesaid,  tailor,  and  B —  S —  of  , 

in  the  County  aforesaid,  carpenter,  personally  came  before 
us,  A —  M —  and  A —  R — ,  two  of  Her  said  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  County,  and  seve- 
rally and  respectively  acknowledged  themselves  to  be  indebt- 
ed to  our  said  Lady  the  Queen,  that  is  to  say,  the  said  A — 

O —  the  sum  of   pounds,  and  the  said  A —  B —  and 

C —  D —  each,  the  sum  of  pounds,  separately,  and  of 

good  and  lawful  money  of  this  Province  of  Nova  Scotia  ;  to 
be  made  and  levied  of  their  goods  and  chattels,  lands  and 
tenements,  respectively,  to  the  use  of  our  said  Lady  the 
Queen,  her  heirs  and  successors,  if  the  said  A —  O —  shall 
make  default  in  the  condition  hereunder  written.  Taken 
and  acknowledged,  the  day  and  year  above  written.  Be- 
fore us, 

A—  M— ,  J.  P. 
A—  R—,  J.  P. 

The  Condition  of  this  Recognizance  is  such,  that  if  the 
above  bound  A —  O — ,  shall  personally  appear  before  Her 
Majesty's  Justices  of  the  Supreme  Court,  for  the  said  Pro- 
vince, at  the  next  Sitting  of  the  said  Court,  (or,  if  at  the 
Sessions, — before  the  Justices  of  our  said  Lady  the  Queen, 
assigned  to  keep  the  peace  within  the  said  County,  at  the 
next  General  Sessions  of  the  Peace,")  to  be  holden  in  and 
for  the  said  County,  then  and  there  to  answer  to  our  said 

Lady  the  Queen,  for  and  concerning  

  (according  as  the  case 

may  be),  whereof  the  said  A —  O —  stands  charged  before 
us  the  said  Justices,  and  to  do  and  receive  what  shall  by  the 
Court,  be  then  and  there  enjoined  him  ;  and  shall  not  de- 
part the  Court  without  licence,  then  the  above  written  Re- 
cognizance shall  be  void. 

If  the  party  had  been  finally  committed  to  prison  on 
the  charge,  and  was  held  under  such  commitment  at  the 
time  of  the  bail  being  given,  there  should  issue  a  Writ  for 
his  deliverance,  in  the  following  form  : 

County  of  ) 

 5     A —  M — ,  and  A —  R— ,  Esquires,  two  of 

[Seal.]     Her  Majesty's  Justices  of  the  Peace  in  and  for 

[Seal.]     the  said  County  of   .    To  the  Keeper  of 

— Her  Majesty's  Gaol  at  ,  in  the  said  County,  greeting: 

Forasmuch  as  A —  O —  of  ,  in  the  said  County,  labour- 
er, hath,  before  us,  found  sufficient  Sureties  to  appear  be- 
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fore  Her  Majesty's  Supreme  Court  for  this  Province,  at  the 
next  sitting  of  the  said  Court,  to  be  holden  in  and  for  the 
said  County,  then  and  there  to  answer  to  our  said  Lady  the 

Queen,  for  and  concerning  

 [according  as  the  case  may  be] 

(for  the  suspicion  whereof  he  was  taken  and  committed  to 
your  said  gaol.)  We  command  you,  on  behalf  of  our  said 
Lady  the  Uueen,  that  if  the  said  A —  O —  do  remain  in 
your  said  gaol,  for  the  said  Cause,  and  for  none  other,  then 
you  forbear  to  detain  him  any  longer ;  but  that  you  deliver 
him  thence,  and  suffer  him  to  go  at  large,  and  that  upon  the 
pain  that  will  thereon  ensue. — Given  under  our  hands  and 

Seals,  at  in  the  said  County,  the          day  of  ,  in 

the  year  of  our  Lord  

A—  M— ,  J.  P. 
A— R— ,  J.  P. 

 m  

BANKS  OF  PJVERS,  see  RIVERS. 
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BASTARDS. 

I.    Who  shall  be  deemed  a  Bastard. 
II.    Of  Securing  the  maintenance  of  Bastards. 

III.  Of  the  punishment  of  a  Woman  for  making 

A  false  accusation  concerning  Bastardy. 

IV.  Murdering  a  Bastard  Child. 

I.    Who  shall  be  deemed  a  Bastard. 

If  a  child  be  begotten,  whilst  the  parents  are  single,  and 
they  will  endeavour  to  make  an  early  reparation  for  the  of- 
fence, by  marrying  in  a  few  months  after  ;  our  law  is  so  in- 
dulgent, as  not  to  bastardize  the  child,  if  it  be  born  though 
not  begotten  in  lawful  wedlock.     1  Black.  Com.  456. 

If  a  woman  great  with  child,  marry,  it  is  the  child  of  the 
husband  ;  for  when  they  testify  their  consent  by  a  public 
marriage,  before  the  birth  of  the  child,  it  is  a  public  acknow- 
ledgment, that  the  child  is  his ;  for  at  that  time  the  child 
is  one  with  the  mother  ;  and  therefore  in  taking  the  mother 
he  takes  the  child  with  her.    1  Burn^s,  242. 

The  child  of  a  married  woman  may  be  born  a  bastard, 
and  if  so,  shall  be  within  the  remedial  law  concerning  bas- 
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Evidence  of 
Parents  as  to 
Legitimacy 
or  otherwise. 


Divorce  and 

voluntary 

separation. 


Time  of 
Birth. 


tards.  Even  though  the  husband  and  wife  are  both  in  one 
country,  if  there  be  sufficient  proof  that  he  had  no  access  to 
her,  then  the  child  will  be  a  bastard.    1  Burn^s,  239. 

The  wife  may  be  a  witness  to  the  fact  of  her  inconti- 
nence, but  not  to  the  fact  of  the  non-access  of  her  husband. 
Id. 

A  father  has  been  permitted  to  give  evidence  to  bas- 
tardise the  son,  by  disproving  of  marriage,  and  there  are 
many  other  cases  in  which  it  has  been  decided,  that  the  pa- 
rents may  be  called  as  witnesses  ivith  respect  to  the  legiti- 
macy of  their  issue ;  and  if  they  may  be  called  to  prove  that 
they  are  legitimate  children,  there  is  no  reason  why  they  should 
be  considered  as  incompetent  when  called  upon  to  prove  that 
the  children  are  illegitimate.  But  in  all  these  cases,  such 
testimony  is  open  to  great  observation.  Rex.  vs.  Bramley, 
6,  T.  R.  330.    1  Burn's,  242. 

Note.  It  is  to  be  understood,  however,  that  a  parent 
who  is  a  J) arty  in  the  cause,  cannot  be  admitted  as  a  wit- 
ness. 

Where  a  woman  is  separated  from  her  husband  by  a 
divorce  d  rnensa  et  thora,  the  children  she  has  during  the 
separation  are  bastards  :  for  a  due  obedience  to  the  sentence 
shall  be  intended,  unless  the  contrary  be  shewn  ;  but  if  a 
husband  and  wife,  without  sentence,  do  part,  and  live  sepa- 
rate, the  children  shall  be  taken  to  be  legitimate,  and  so 
deemed  till  the  contrary  be  proved,  for  access  shall  be  in- 
tended.   1  Burn's,  242. 

The  law  hath  appointed  no  exact  certain  time  for  the 
birth  of  legitimate  issue  by  the  widow,  after  the  death  of  her 
husband.  A  child  born  forty  weeks  and  nine  days  after  the 
death  of  the  husband,  has  been  allowed  to  be  legitimate. 
1  Burn's,  243. 


II.    Of  Securing  the  Maintenance  of  Bastards. 


1.  Securing  the  reputed  Father,  and  of  the  Bond  of 

Indemnity. 

2.  Of  the  order  of  Filiation  and  Maintenance. 

3.  Of  the  right  of  the  Father  or  Mother  to  the  custody 

of  the  Child. 

1.    Securing  the  reputed  Father,  and  of  the  Bond  of 
Indemnity. 


By  the  32  G.  2,  c.  19.  1  V.  27,  it  is  enacted,  "  that 
if  any  woman  shall  be  delivered  of  a  bastard  child,  which 


BASTARDS. 


shall  be  chargeable  or  likely  to  be  chargeable  to  the  Province, 
she  having  declared  to  the  midwife,  or  other  persons  assist- 
ing her  at  the  time  of  delivery,  who  the  father  of  such  child 
was  ;  and  shall  have  at  some  time  before,  declared  herself 
to  be  with  child,  and  that  such  child  is  likely  to  be  borne  a 
bastard,  and  to  be  chargeable  to  any  place  within  the  Pro- 
vince ;  and  shall  in  either  of  such  cases,  upon  examination 
to  be  taken  in  writing,  upon  oath,  before  one  Justice  of  the 
Peace,  near  where  such  place  shall  lie,  charge  any  person 
with  having  gotten  her  with  child ;  it  shall  and  may  be  law- 
ful for  such  Justice,  upon  application  made  to  him  by  the 
Overseers  of  the  Poor  of  such  place,  or  any  one  of  them  ;  or 
some  substantial  householder  of  such  place,  to  issue  out  his 
Warrant  to  apprehend  such  person  so  charged  as  aforesaid, 
and  to  bring  him  before  him,  or  some  other  of  His  Majesty's 
Justices,  and  to  commit  such  person  to  gaol,  or  the  house 
of  correction,   unless  he  give  security  to  indemnify  such 
place  from  the  supporting  or  maintaining  such  child  or  chil- 
dren ;  and  shall  enter  into  Recognizance,  with  sufficient  se- 
curity, for  his  appearance  at  the  next  Quarter  Sessions, 
where  he  shall  be  continued  on  Recognizance  till  the  woman 
is  delivered  of  such  child  or  children.    Provided,  that  if  such 
woman  shall  die  or  be  married,  before  she  be  delivered  ;  or 
iiliscarry  of  such  child  or  children,  or  shall  appear  not  to 
have  been  with  child  at  the  time  of  her  examination,  such 
person  shall  be  discharged  from  his  Recognizance  at  the  next 
Sessions,  or  immediately  released  out  of  custody  if  commit- 
ted." Perpetual. 

This  clause  of  the  Statute,  is  nearly  the  same  with  the 
first  and  second  Sections  of  the  English  Statute,  6  G.  2,  c. 
31,  but  it  is  rather  obscurely  worded,  in  respect  to  its  being 
intended  to  apply  as  well  to  a  case  after,  as  to  one  before  the 
birth  of  the  child  ;  but  upon  the  whole  it  would  seem  to  in- 
clude both. 

The  appearance  of  the  woman  before  the  Justice,  for 
the  purpose  of  examination,  where  it  is  before  the  birth  of 
the  child,  cannot  be  compelled,  but  must  be  entirely  volun- 
tary, as  appears  from  a  case  cited  in  1  Burn's,  246,  in  which 
it  was  said  by  the  Court,  that,  the  child  cannot  be  illegi- 
timate before  it  is  born,  there  being  always  a  possibility 
that  it  may  be  born  in  lawful  wedlock."  Consequently  in 
such  case,  the  application  for  the  warrant  against  the  reputed 
father  cannot  be  made ;  nor  the  warrant  be  issued,  until 
such  voluntary  examination  of  the  woman  has  been  taken. 

A  constable  having  a  warrant  to  apprehend  the  reputed 
father  of  a  bastard  child,  should  execute  it  immediately  ;  and 
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if  he  shall  willingly  or  negligently  suffer  him  to  escape,  he 
may  be  bomid  over  to  the  Sessions,  and  there  indicted,  fined 
and  imprisoned  ;  and  under  the  influence  thereof,  be  com- 
pelled to  make  satisfaction  to  the  prosecutors.  1  Burn^s,  243. 

A  private  soldier  may  be  apprehended  on  a  charge  of 
bastardy  ;  and  if  he  refuses  to  give  the  security  to  indemnify 
the  place,  and  to  enter  into  Recognizance  to  appear  at  the 
Sessions  as  by  law  required,  he  may  be  committed  to  gaol 
until  he  do  so,  for  the  charge  is  of  a  criminal  nature.  Id.  244. 

Directions.  When  the  party  is  before  the  Justice,  on  the  Warrant, 

the  Justice  is  not  authorized  to  enter  into  any  investigation 
of  the  merits  of  the  case,  but  his  duty  is  immediately  to  re- 
quire of  the  party  to  find  a  surety  or  sureties  to  be  bound  with 
him  in  a  bond  to  indemnify  the  township  or  place,  from  the 
maintenance  of  the  child,  and  also  to  enter  into  a  Recogni- 
zance with  one  surety  or  more  for  his  appearance  at  the  next 
General  Sessions  in  the  County.  If  he  produces  such  sure- 
ties, (of  the  sufficiency  of  which  the  Justice  in  his  discre- 
tion must  judge,)  the  bond  of  indemnification  and  the  Re- 
cognizance, must  be  forthwith  entered  into,  after  the  forms 
hereafter  given,  and  the  party  be  discharged  :  but  if  he  fails 
to  find  them,  he  must  be  sent  to  gaol  with  a  written  commit- 
ment; and  be  there  detained  until  such  securities  are  given. 
The  bond  to  indemnify,  may  be  left  with  the  Overseers  of  the 
Poor ;  and  the  Justice  must  before  or  at  the  commencement 
of  the  next  Sessions,  make  out  the  record  of  the  Recogni- 
zance, or  a  minute  thereof,  and  hand  it  into  the  Clerk  of 
the  Peace,  so  that  the  party  may  be  called  thereon. 

It  may  be  considered  doubtful,  whether  the  taking  of  a 
bond  under  the  foregoing  clause  of  the  Statute,  or  an  order 
made  by  the  Justices  under  the  second  clause  of  it,  which 
will  be  hereafter  set  forth,  is  most  convenient  for  the  town- 
ship. The  suing  upon  a  bond  is  both  tedious  and  expensive, 
but  then  a  bond  will  bind  a  man's  executors  ;  whereas  the 
course  of  carrying  an  order  into  execution,  is  very  short  and 
easy  ;  but  when  the  man  dies,  the  order  dieth  with  him.  See 
1  Burn's,  247. 

In  an  action  on  a  bond  to  maintain  a  bastard  child,  no 
more  can  be  recovered  than  the  money  actually  expended  ; 
nor  more  than  the  whole  penalty  of  the  bond  ;  and  the  Court 
will  stay  proceedings  in  an  action  on  such  a  bond,  on  pay- 
ment of  the  penalty  and  costs.    1  Burn's,  247. 

Nature  and  Under  the  foregoing  Statute,  the  Overseers  of  the  Poor 

Form  of  Se-    can  Only  take  security  to  indemnify  the  township  or  place  ; 

demnii'^       ^^^^  Cannot  take  security  by  notes  of  hand  or  otherwise,  for 
a  sum  of  money  in  gross,  imyable  at  all  events.    Id.  248. 
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But  a  voluntary  bond,  given  by  the  putative  father  of 
a  bastard  child,  to  the  Overseers,  conditioned  for  the  pay- 
ment "  of  a  specified  sum  every  three  months,  for  so  long, 
and  until  a  certain  bastard  child  should  be  deemed  capable 
of  providing  for  herself,"  has  been  decided  to  be  valid  ;  and 
a  recovery  been  had  upon  it ;  the  Court  declaring,  that  it 
was  not  contrary  to  the  general  policy  of  the  law ;  being 
nothing  more  than  a  voluntary  obligation  for  the  maintenance 
of  the  child.    1  M.  &r  Sel.  310.    Burn's,  248. 

And  in  a  case  reported  in  4  Taun.  498,  the  Court  of  C. 
P.  decided,  that  a  bond  conditioned  for  payment  to  the 
Overseers  of  a  parish,  of  a  certain  weekly  sum,  so  long  as  a 
certain  bastard  child  shall  continue  chargeable,  is  not  illegal, 
cr  contrary  to  public  policy.    1  Burn's,  249. 

The  Overseers  do  not  need  an  order  of  Justices  for 
maintenance  of  the  child,  to  enable  them  to  recover  upon  a 
bond  given  to  indemnify  the  place.    Id,  249. 

To  entitle  Overseers  to  recover  on  a  bond,  it  must  ap- 
pear that  the  expense  was  not  incurred  vokoHtarily ,  but  in 
discharge  of  a  legal  obligation  to  defray  it.    Id.  250. 

2.    Of  the  Order  of  Filiation  and  Maintenance. 

If  security  hath  not  been  given  to  indemnify  the  Place, 
the  next  thing  in  the  course  of  proceeding,  is  the  order  of 
filiation  and  maintenance,  to  be  made  by  the  Justices  :  but  if 
a  bond  of  indemnification  hath  been  given,  such  order  is  not 
requisite.    See  1  Burn^s,  250. 

By  Section  2,  of  the  32  G.  2,  c.  19,  before  cited,  it 
is  enacted,  that  any  two  Justices  of  the  Peace,  near  the 
place  where  any  bastard  child  shall  be  born,  upon  complaint 
made  by  the  Overseers  of  the  Poor,  or  any  one  of  them,  or 
of  some  substantial  householder,  upon  due  examination  of 
the  cause  and  circumstances,  shall  and  may,  by  their  discre- 
tion, make  an  order  for  the  relief  of  such  place  or  children ; 
and  for  keeping  such  bastard  child,  and  that  said  mother  or 
reputed  father  of  such  child  or  children,  shall  find  sufficient 
security,  that  such  child  shall  not  become  burthensome  or 
chargeable  to  any  place  in  said  Province  ;  or  pay  the  sum  of 
twenty  pounds  ;  which  shall  be  paid  into  the  hands  of  the 
Overseers  of  the  Poor,  for  the  support  of  such  child  or  chil- 
dren, or  other  town  uses.  And  if  after  the  said  order  made 
by  said  Justices,  and  by  them  subscribed,  and  directed  to 
the  Overseers  of  the  Poor,  any  of  said  persons,  viz  :  either 
the  father  or  mother,  upon  notice  thereof,  shall  not  for  his 
or  her  part,  observe  and  perform  said  order,  then  such 
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party  making  default,  to  be  committed  to  gaol,  or  house  of 
correction,  for  the  space  of  six  months  ;  except  he  or  they 
shall  give  sufficient  security  to  perform  said  order,  or  else 
personally  appear  at  the  next  Quarter  Sessions,  and  abide 
by  such  order  as  shall  be  made  at  said  Sessions  in  that  behalf; 
and  if  no  order  shall  be  made  at  said  Sessions,  then  to  abide 
by  the  first  order."  Perpetual. 

As  there  is  no  power  given  to  the  Sessions  either  under 
this  Statute,  or  any  other  Statute  of  this  Province,  to  make 
an  original  order  in  case  of  bastardy,  they  cannot  make  such 
original  order  ;  but  it  must  be  made  by  two  Justices,  pursu- 
ant to  the  above  Section  of  the  Act.  ^'ee  1  BwiCs,  253. 
It  is  therefore  easy  to  imagine  for  what  purpose  the  reputed 
father  is  required  by  the  first  section  of  the  Statute  to  enter 
into  recognizance  for  his  appearance  at  the  next  Sessions  in 
addition  to  giving  the  bond  of  indemnification. 
Order  may  There  is  no  time  limited  for  the  proceeding  of  the  Jus- 

be  made  at    ticcs  in  this  matter,  so  that  the  order  may  be  made  at  any 
any  lime.       ^^^^  ^^^^^  ^^iQ  birth  of  the  child.    It  has  been  decided  that  if 
the  father  run  away  and  return,  though  14  years  after,  yet  an 
order  to  fix  the  child  on  him  is  good  ;  for  there  is  no  Statute 
of  limitations  in  these  cases.    1  Burn^s,  254. 
Summoning  Previous  to  makinsr  the  order,  the  Justices  must  proceed 

and  hearing  •        n      i       ti  i         •  •         i  i 

the  party  as  m  all  Other  like  cases,  by  givmg  the  party  accused,  an 
charged.  opportunity  of  being  heard  in  his  defence  ;  and  therefore  he 
should  be  summoned  to  appear  before  them  for  the  purpose. 
Rex  vs.  Cotton.  1  Sess.  Cas.  179.  In  this  case  it  was  said 
by  one  of  the  Judges — "  no  man  in  an  office  can  be  supposed 
to  be  so  ignorant  as  not  to  know,  that  it  is  against  natural  jus- 
tice to  convict  a  man  without  a  summons  ;  the  examination 
ought  to  be  so  made,  that  the  truth  may  appear ;  and  this 
must  be,  by  examining  both  sides,  otherwise  it  is  partial." 
1  Burn's,  254. 

The  Summons  to  appear  may  be  by  a  third  Justice.  Id. 
255. 

Although  the  putative  father  should  be  summoned  to 
appear,  previously  to  an  order  being  made  upon  him,  his 
presence  during  the  mother's  examination  before  the  Justices, 
is  not  necessary  to  the  validity  of  such  order.  Id. 

If  a  person  charged  with  a  bastard  child,  is  under  any 
incapacity  of  attending,  by  illness  or  otherwise,  the  Justices 
may  and  ought  to  receive  evidence  on  his  behalf,  but  not 
otherwise.  Id. 

The  examination  of  the  mother  before  the  two  Justices, 
previous  to  making  the  order,  must  take  place  when  the  Jus- 
tices are  in  the  presence  of  each  other.    A  separate  examina- 
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tion  before  each  one,  or  an  examination  by  one,  and  a  report 
thereof  made  by  him  to  the  other,  will  not  suffice.    Id.  260. 

The  mother  may  be  examined  on  Oath,  concerning  the 
reputed  father,  and  of  the  time  and  other  circumstances  ; 
for  the  matter  and  the  trial  thereof,  chiefly  depend  upon  the 
examination  and  testimony  of  the  mother.  Id. 

The  examination  of  a  pregnant  woman,  taken  by  a 
Justice  under  the  first  clause  of  the  Statute,  is  evidence  suffi- 
cient to  authorise  the  two  Justices  to  make  an  order  of  filiation 
on  the  putative  father,  though  the  woman  be  dead  ;  for  the 
examination  having  been  taken  before  a  Magistrate  in  the 
course  of  a  judicial  proceeding,  is  certainly  admissible  evi- 
dence, like  the  depositions  taken  under  1  &,  2  P.  &  M. 
c.  13  ;  and  not  being  contradicted  by  any  other  evidence,  it 
seems  to  be  conclusive.    Id.  255. 

The  sex  of  the  bastard  child,  and  its  name,  and  also 
the  township  or  place  wherein  it  was  born,  must  all  be  ex- 
pressly set  forth  in  the  order.    Id.  262. 

Not  only  the  township  or  place  where  the  child  was  born.  Extent  of  the 
is  to  be  indemnified  from  the  charge  of  its  maintenance  ;  but  gJcurit^"*^ 
every  other  part  of  the  Province,  by  the  express  terms  of  the 
Statute  ;  and  therefore,  the  order,  and  the  security  to  be 
given  by  the  father  or  mother,  that  it  shall  not  become 
chargeable,  must  be  to  that  effect. 

Either  the  father  or  mother,  however,  may  avoid  any 
order  being  made,  or  the  giving  such  security,  by  paying  in- 
to the  hands  of  the  Overseers  of  the  poor,  twenty  pounds  for 
the  support  of  the  child,  according  to  the  option  given  by  the 
Statute. 

It  has  been  decided,  that  an  order  of  filiation  upon  the  Form  nnd 
putative  father  of  a  bastard  child,  stating  that  the  child     is  fiJg^Q^^Jer 
likely  to  become  chargeable"  is  sufficient,  without  shewing 
that  it  was  actually  chargeable.    Rex  vs.  Hartington — 
Upper  Quarter  4:M.  ^  S.  559. 

There  must  be  an  express  adjudication  by  the  Justices, 
as  to  who  is  the  reputed  father,  otherwise  the  order  will  be 
quashed  for  such  defect.  The  Court  of  K.  B.  quashed  an 
order  of  bastardy  which  only  stated,  "  Whereas  it  hath  appear- 
ed to  us,"  &c.  without  an  express  adjudication,  that  the 
person  charged,  was  the  putative  father.  1  Burn's,  263. 
But  the  Justices  cannot  adjudge  a  person  not  to  be  the  pu- 
tative father.  Id. 

An  order  for  maintenance  of  a  bastard,  directing  that  a 
certain  sum  in  gross  shall  be  paid  upon  sight  of  the  order, 
and  after  that,  so  much  weekly,  is  good ;  for  by  the  Statute, 
the  Justices  are  to  make  an  order  for  the  relief  of  the  place 
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or  child  ;  and  this  may  be  only  indemnifying  the  place  for 
money  laid  out,  before  the  reputed  father  was  found.  Also, 
if  an  order  directs  a  sum  to  be  paid  towards  the  lying  in,  and 
maintenance  ;  it  seems  to  be  enough,  without  stating  that 
the  sum  was  expended  by  the  Overseers.    Id,  264. 

The  Statute  directs,  that  the  order  shall  require  security 
to  be  given,  that  the  child  shall  not  become  burthensome 
or  chargeable  to  any  place  in  the  Province,"  without  any 
limitation  as  to  time ;  therefore,  an  order  that  so  much 
money  shall  be  paid  weekly,  or  otherwise,  until  the  child 
shall  be  of  a  certain  age ;  or  until  it  can  get  its  living  by 
working,  will  not  be  good  ;  but  the  order  must  be  according 
to  the  above  express  terms  of  the  Statute.  See  1  Burn's, 
264. 

The  order  must  be  for  maintenance  only,  and  cannot 
be  for  payment  of  a  sum  for  putting  out  the  child  an  appren- 
tice, or  the  like.  Id. 

By  the  express  words  of  the  Statute,  it  will  be  seen, 
that  the  party  charged  in  the  order  with  the  maintenance  of 
the  child,  if  failing  to  comply  with  it,  after  receiving  notice 
thereof,  shall  be  committed  to  gaol,  or  the  house  of  correc- 
tion, for  six  months :  except  he  or  she  shall  give  security  to 
perform  such  order,  or  to  appear  at  the  next  Sessions  and 
abide  by  such  order  as  shall  there  be  made  ;  or  if  no  order  is 
made  at  the  Sessions,  then  to  abide  by  the  first  order. 
Commitmewt  gy  virtue  of  this  clause  of  the  Statute,  if  the  mother  of 
o  t  e  ot  er  bastard  child  marries  before  an  order  is  made,  by  which 
she  is  charged  for  the  maintenance  of  the  child,  she  may  be 
committed  for  disobeying  it ;  because  it  is  for  a  criminal  of- 
fence, in  disobeying  the  order  of  the  Justices  ;  and  her  hus- 
band need  not  be  summoned  with  her.    See  1  Burn's,  255. 

The  Justices  have  authority  to  commit  a  soldier  in  ac- 
tual service,  for  disobeying  an  order  of  bastardy,  for  he  is 
not  protected  against  such  commitment  by  the  Mutiny  Act, 
Rex,  vs.  Archer,  2  T.  R.  270.    1  Burn's  265. 
No  Commit-         Until  default  shall  be  made  the  Justices  have  no  power 
ment,  &c.      to  Commit  or  to  require  sureties  for  performance  of  the  order, 
of  obe^'llT"'^  or  for  appearing  at  the  Sessions.    1  Burn's,  258.    But,  as 
order.  has  been  seen  in  the  second  clause  of  the  Provincial  Statute 

already  cited,  the  Justices  are  authorized  in  and  by  the  order 
of  filiation,  to  require  the  reputed  father  or  the  mother  to  find 
sufficient  security  that  the  child  shall  not  become  charge- 
able to  any  place  in  the  Province.  This  security  it  would 
seem,  should  be  by  Recognizance,  according  to  the  form 
No.  10,  hereafter  given. 
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Form  of  an  Order  of  Filiation  and  Maintenance. 

To  the  Overseers  of  the  Poor  of  the  Township  of  >, 

County  of     >     The  Order  of  A—  M—  and  A—  R— 
5  Esquires,  two  of  Her  Majesty's  Justices  of 

the  Peace  in  and  for  the  said  County,  made  the  day 

of  in  the  year  one  thousand  eight  hundred  and  

concerning  a  (fe)  male  bastard  child,  lately  born  in  the 

township  of  ,  in  the  said  County,  of  the  body  of  A — 

S- — 5  single  woman. 

Whereas  it  hath  been  duly  made  to  appear  unto  us  the 
said  Justices,  as  well  upon  the  complaint  of  the  Overseers 

of  the  poor  of  the  said  township  of  ,  as  upon  the  Oath 

of  the  said  A —  S — ,  that  the  said  A —  S — ,  on  the  

day  of  last  past,  was  delivered  of  a  (fe)  male  bastard 

child,  at  in  the  township  of  ,  in  the  said  County  ; 

and  that  the  said  bastard  child,  is  now  chargeable  to  the  said 

township  of  ,  and  likely  so  to  continue ;  and  further 

that  A —  F —  of  in  the  said  County,  yeoman,  did 

beget  the  said  bastard  child  on  the  body  of  her  the  said  A — 
S — .  And  whereas  the  said  A —  F —  has  appeared  be- 
fore us,  in  pursuance  of  our  summons  for  that  purpose,  but 
has  not  shewn  any  sufficient  cause,  why  he  the  said  A — 
F—  shall  not  be  the  reputed  father  of  the  said  bastard  child, 
[or, — And  whereas  it  has  been  duly  proved  to  us  upon  Oath, 
that  the  said  A —  F —  has  been  duly  summoned  to  appear 
before  us  the  said  Justices,  to  the  end  that  we  might  examine 
into  the  cause  and  circumstances  of  the  premises ;  and 
whereas  the  said  A —  F —  has  neglected  to  appear  before  us, 
according  to  the  said  summons  ;]  we  therefore  upon  exami- 
nation of  the  cause  and  circumstances  of  the  premises,  as 
well  upon  the  Oath  of  the  said  A —  S —  ,  as  otherwise,  do 
hereby  adjudge  him  the  said  A —  F —  to  be  the  reputed  father 
of  the  said  bastard  child. 

And  thereupon  we  do  order,  as  well  for  the  better  relief 
of  the  said  township  of  ,  as  for  the  sustentation  and  re- 
lief of  the  said  bastard  child,  that  the  said  A —  F — ,  shall 
and  do  forthwith,  upon  notice  of  this  our  order,  pay  or  cause 
to  be  paid,  to  the  said  Overseers  of  the  poor  of  the  said  town- 
ship of  ,  or  to  some  or  one  of  them,  the  sum  of  , 

for  and  towards  the  reasonable  charges  and  expences  incident 
to  the  said  birth,  and  for  and  towards  the  maintenance  of  the 
said  bastard  child,  to  the  time  of  making  this  our  order. 
And  we  do  also  hereby  further  order,  that  the  said  A — 
F —  shall  likewise  pay  or  cause  to  be  paid,  toJhe  Overseers 
of  the  poor  of  the  said  township  of  for  the  time  being, 
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or  to  one  or  some  of  them,  the  sum  of  —  ,  weekly,  and 

every  week,  from  the  present  time,  for  and  towards  the 
keeping,  sustentation,  and  maintenance  of  the  said  bastard, 
child,  for  and  during  so  long  a  time  as  the  said  bastard  child 

shall  be  chargeable  to  the  said  township  of  .    And  we  do 

also  further  order,  that  the  said  A —  F —  shall  forthwith  find 
one  sufficient  surety,  and  be  bound  with  him,  to  our  Lady 

the  Queen,  in  a  recognizance,  himself  in  the  sum  of  

pounds,  and  the  said  surety  in  the  sum  of  pounds  ;  con- 
ditioned that  the  said  bastard  child  shall  not  become  burthen- 
some  or  chargeable  to  any  place  in  this  Province  ;  or  else 
that  the  said  A —  F —  shall  pay  into  the  hands  of  the  Over- 
seers of  the  poor  of  the  said  township,  the  sum  of  twenty 
pounds,  for  the  support  of  the  said  bastard  child,  pursuant  to 
the  Statute  in  such  case  provided.  Given  under  our  hands 
and  seals  the  day  and  year  first  above  written. 

[Seal.]  A—  M-~,  .T.  P. 

[Seal.]  A—  R—,  J.  P. 

Directions.  The  above  Order  is  made  against  the  reputed  father, 

but  by  the  express  terms  of  the  Statute,  it  may  be  made 
upon  the  mother,  if  the  Justices  in  their  discretion  see  fit  to 
do  so  under  circumstances  ;  as  where  the  reputed  father  is 
absent,  or  the  mother  refuses  to  disclose  who  is  the  father ; 
or  for  other  cause. 

A  copy  of  the  order  should  be  left  with  the  Overseers 
of  the  poor,  and  another  copy,  as  a  notice,  should  be  given 
to  the  party  on  whom  it  is  made  ;  and  if  at  any  time  after, 
such  party  shall  fail  in  complying  with  the  same,  the  Over- 
seers may  make  information  and  complaint  thereof  before  any 
one  Justice  or  more  ;  and  cause  such  party  to  be  summoned 
to  appear  before  such  Justice  or  Justices,  to  answer  to  the 
premises  ;  and  if  upon  the  hearing  of  the  matter,  it  appears 
that  the  said  party  has  made  such  default,  then  such  party 
must  forthwith  find  sufficient  security  to  the  satisfaction  of 
the  Justice  or  Justices,  by  entering  into  a  recognizance  with 
one  party  or  more,  according  to  the  form  hereafter  given,  to 
observe  and  perform  the  said  order  made  by  them  ;  or  else 
personally  to  appear  at  the  next  General  Sessions,  and  abide 
by  such  order  as  shall  there  be  made  :  and  if  no  order  shall 
be  made  at  the  Sessions,  then  to  abide  by  the  first  order.  If 
the  party  fails  to  find  such  security,  the  Justice  or  Justices 
shall  forthwith  commit  him  or  her  to  the  common  gaol,  or 
house  of  correction,  for  six  months,  as  the  Statute  prescribes. 
Appeal  from  By  the  last  clause  of  the  aforesaid  Statute,  it  is  provided 
riliat^o^  °^  — "  That  if  any  person  shall  think  himself  wrongfully  charged, 
or  if  the  person  charging  him,  be  a  woman  of  ill  fame,  or  a 
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cominon  whore  ;  in  such  cases,  upon  giving  security  to  abide 
the  judgment  of  the  Court,  he  may  appeal  from  the  order  of 
the  Justices  to  the  next  Sessions,  when  the  whole  cause  may 
be  heard  and  tried  by  such  Court,  on  the  verdict  of  a  Jury." 
Perpetual. 

If  therefore,  the  party  adjudged  in  the  order  to  be  the  Directions, 
reputed  father,  makes  known  to  the  Justices,  that  he  so  ap- 
peals, they  are  bound  to  allow  it ;  and  the  party  must  give 
the  security  ;  which  should  be  by  entering  into  a  recogni- 
zance before  the  Justices,  with  one  surety  or  more,  in  such 
respective  sums  as  the  Justices  shall  name,  and  according  to 
the  form  hereafter  given. 

At  or  before  the  next  Sessions,  the  Justices  must  de- 
liver in  to  the  Clerk  of  the  Peace,  the  said  order  made  by 
them,  together  with  a  record  of  such  recognizance,  on  ap- 
peal, or  a  minute  thereof;  and  all  other  papers  in  their  hands 
relating  to  the  matter. 

After  such  appeal  made,  and  the  requisite  security  given, 
it  would  seem,  that  no  proceedings  under  the  order  can  take 
place  against  the  reputed  father,  thereby  charged,  until  after 
the  appeal  is  determined. 

Note— By  the  4  Vic.  c.  3,  Sec.  5  &  6,  Sess.  1841,  the 
power  of  trying  by  Jury  in  the  Sessions  has  been  taken  away 
in  all  cases,  and  all  trials  required  to  be  had  by  Jury  in  cases 
where  parties  are  bound  over  to  the  Sessions,  are  now  to  take 
place  in  the  Supreme  Court ;  and  all  parties  are  to  be  bound 
to  appear  there.  Therefore,  where  the  party  appealing  as 
above,  appears  in  the  Sessions,  and  still  desires  such  trial  by 
Jury,  the  Sessions  must  bind  him  over  with  a  surety  or  sure- 
ties, for  his  appearance  at  the  next  term  of  the  Supreme 
Court  in  the  County,  and  must  certify  the  recognizance,  and 
send  it  into  the  Supreme  Court,  in  the  usual  form,  as  in 
other  cases,  wdth  all  the  other  papers  relating  to  the  cause. 

3.    Of  the  right  of  the  Father  or  Mother  to  the  custody  of 
the  Child. 

Whether  the  Overseers  shall  have  the  sole  application 
of  the  money,  and  ordering  of  the  child  ;  or  the  reputed 
father  may  take  the  child  from  the  parish  and  provide  for  it 
himself,  hath  been  doubted,  and  seems  not  yet  to  have  been 
fully  settled.  In  the  case  of  Newland  vs.  Osman,  T.  27,  G. 
2,  it  was  indeed  held  by  the  Court,  with  the  exception  of 
one  Judge,  who  doubted,  that  the  putative  father  may  take 
his  child  and  maintain  it  himself ;  and  that  this  has  always 
been  given  as  a  reason  why  orders  for  the  maintenance  of 
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such  children  must  not  be  Umited  to  any  certain  time.  1 
Burn's,  256. 

The  Mother  is  entitled  to  the  custody  of  her  illegitimate 
child,  in  preference  to  the  father,  though  he  may  be  better 
able  to  educate  it.    Id.  257. 

III.    Of  the  Punishment  of  a  Woman  for  making  a 
False  Accusation  concerning  Bastardy. 

The  3d  Section  of  the  aforesaid  Stat.  32,  G.  2,  c.  19, 
1  V.  28,  enacts, — "  That  in  case  any  woman  shall  accuse  or 
charge  any  man  with  having  gotten  her  with  child,  though 
the  woman  be  not  with  child ;  or  that  the  child  be  not  real- 
ly his  ;  but  appears  to  be  only  a  contrivance  to  defame  the 
person,  or  cheat  him  of  his  money  ;  that  in  such  case,  the 
said  woman  shall  be  sent  to  the  house  of  correction,  there  to 
be  whipped,  and  remain  for  the  space  of  six  months." 
Perpetual. 

Note.  As  the  Statute  does  not  mention  any  mode  of 
proceeding  against  the  woman,  in  order  to  her  conviction  for 
this  offence,  it  may  probably  seem  doubtful,  whether  under 
any  of  the  proceedings  against  the  party  wrongfully  charged, 
her  guilt  may  be  so  established,  as  to  authorize  her  being 
immediately  punished,  as  the  Statute  prescribes  ;  or  if  a 
criminal  prosecution  for  the  offence  should  take  place  against 
her.  It  is  judged,  that  the  latter  course  is  the  one  to  be 
pursued  ;  and  that  it  should  be  by  indictment ;  on  the  trial 
of  which,  all  the  evidence  with  regard  to  the  offence  may 
directly  appear. 

IV.    Murdering  a  Bastard  Child. 

By  ^  5  of  the  32  G.  2,  c.  13,  IV.  16,  it  was  declared,— 
"  That  the  mother  of  a  bastard  child,  concealing  its  death, 
should  suffer  death  as  in  case  of  murder,  unless  she  could 
prove  by  one  witness,  that  the  child  was  born  dead."  But 
the  said  Section  is  repealed  by  the  53  G.  3,  c.  11,  2  V. 
108,  by  which  it  is  enacted,  that  "  The  trials  of  women  charg- 
ed with  the  murder  of  any  issue  of  their  bodies,  male  or  fe- 
male, which  being  born  alive,  would  by  law  be  bastard,  shall 
thereafter  proceed  and  be  governed  by  such  and  the  like  rules 
of  evidence,  and  of  presumption,  as  are  by  law  used  and  al- 
lowed to  take  place  in  other  trials  of  murder  ;  and  as  if  the 
said  Section  of  the  said  Act  had  never  been  made.  Provided 
always,  that  it  shall  and  may  be  lawful  for  the  Jury  by  whose 
verdict  any  prisoner  charged  with  such  murder  as  aforesaid 
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shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  in  evi- 
dence, that  the  prisoner  was  delivered  of  issue  of  her  body, 
male  or  female,  which  if  born  alive,  would  have  been  bas- 
tard ;  and  that  she  did  by  secret  burying,  or  otherwise,  en- 
deavour to  conceal  the  birth  thereof ; — and  thereupon,  it 
shall  be  lawful  for  the  Court  before  which  such  prisoner  shall 
have  been  tried,  to  adjudge  that  the  said  prisoner  shall  be 
committed  to  the  common  gaol,  or  house  of  correction,  for 
any  time  not  exceeding  two  years."  Perpetual.  See  also 
Title,  Concealment  of  Birth,  ^c. 

This  last  mentioned  Statute,  extends  to  all  cases  of  con- 
cealment of  the  birth ;  whether  the  child  be  born  alive  or 
otherwise.    See  1  Burn^s,  268. 

No.  1. 

Voluntary  Examination  of  a  Woman  with  child  of  a 
Bastard. 

County  of  >     The  voluntary  examination  of  A —  S —  of 

>  in  the  said  County,  single  woman,  taken 

upon  oath,  before  me  A —  M — ,  one  of  Her  Majesty's  Justi- 
ces of  the  Peace  in  and  for  the  said  County,  the  —  day 
of  in  the  year  of  our  Lord  : 

Who  on  her  oath  declares,  that  she  is  now  with  child  ; 
and  that  such  child  is  hkely  to  be  born  a  bastard  ;  and  to  be 

chargeable  to  the  township  of  in  the  said  County,  and 

that  A —  F —  of  in  the  said  County,  labourer,  did  get 

her  with  child. 

Taken  and  signed  the  day  and  year  ^ 
above  written  before  me,  >      A —  S— . 

A—  M— .,  J.  P.  ) 

No.  2. 

Examination  after  the  Birth. 

County  of  )     The  examination  of  A —  S —  of  in  the 

)  said  County,  single  woman,  taken  upon  oath 
before  me  A —  M — ,  one  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  said  County,  this  day  of  in 

the  year  of  our  Lord  : 

Who  saith,  that  on  the  day  of  now  last  past, 

at  in  the  township  of  ,  in  the  County  aforesaid, 

the  said  A —  S —  was  delivered  of  a  (male)  bastard  child  ; 
and  that  the  said  bastard  child  is  likely  to  become  chargea- 
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ble  to  the  said  Township  of  ,  and  that  A —  F—  of  

in  the  said  county,  labourer,  did  get  her  with  child  of  the 
said  bastard  child. 

Taken  and  signed  the  day  and  year  ^ 
above  written,  before  me,  >        A —  S — . 

A.  M.,  J.  P.  ) 

No.  3. 

Warrant  for  Apprehending  the  Reputed  Father 

BEFORE  the  BiRTH. 

County  of  )     To  each  and  every  of  the  Constables  of  the 
)  Township  of  in  the  said  County. 

[Seal.] 

Whereas  A —  S —  of  in  the  said  County,  single 

woman,  hath  by  her  voluntary  examination,  taken  in  writing, 
upon  oath,  before  me  A —  M — ,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace,  in  and  for  the  said  County,  this  present 
day,  declared  herself  to  be  with  child  ;  and  that  the  said 
child  is  likely  to  be  born  a  bastard  ;  and  to  be  chargeable 

to  the  township  of  in  the  said  County  ;  and  that  A — 

F —  of  in  the  said  County,  labourer,  did  get  her  with 

child  :    And  whereas  O —  P —  one  of  the  Overseers  of  the 

poor  of  the  said  Township  of  ,  in  order  to  indemnify 

the  said  Township  in  the  premises,  hath  applied  to  me,  to 
issue  out  my  warrant  for  the  apprehending  of  the  said  A —  F — , 
I  do  therefore  hereby  command  you,  immediately  to  appre- 
hend the  said  A —  F — ,  and  to  bring  him  before  me,  or  some 
other  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
County,  to  find  security  to  indemnify  the  said  Township 

of          from  the  supporting  of  such  bastard  child :  and  to 

enter  into  recognizance  with  sufficient  security  for  his  appear- 
ance at  the  next  General  Sessions  in  the  said  county,  to  be 
there  dealt  with  according  to  law.    Given  under  my  hand 

and  seal,  the  day  of  in  the  year  of  our  Lord. 

A—  M— ,  J.  P. 

No.  4. 

The  like  after  the  Birth. 

County  of ')     To  each  and  every  of  the  Constables  of  the 
5  township  of  ,  in  the  said  County. 

[Seal] 

Whereas  A —  S —  of  —  in  the  said  county,  single 
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woman,  hath  by  her  examination  taking  in  writing,  upon 
oath,  before  me,  A —  M — ,  one  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  county,  declared,  that  on 

the  day  of  now  last  past  at  in  the  township 

of  in  the  county  aforesaid,  she  the  said  A —  S —  was 

delivered  of  a  (male)  bastard  child  ;  and  that  the  said  bas- 
tard child,  is  hkely  to  become  chargeable,  (or  is  actually 

chargeable)  to  the  said  township  of  ,  and  hath  charged 

A —  F —  of  in  the  said  county,  labourer,  with  having 

gotten  her  with  child  of  the  said  bastard  child  ;  and  whereas 
O —  P —  one  of  the  Overseers  of  the  Poor  of  the  township 

of  aforesaid,  in  order  to  indemnify  the  said  township  in 

the  premises,  hath  applied  to  me,  to  issue  my  warrant  for  the 
apprehension  of  the  said  A —  F — ;  I  do  therefore  hereby  com- 
mand you,  immediately  to  apprehend  the  said  A-r-  F —  and 
to  bring  him  before  me,  or  some  other  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the  said  county,  to  find  security  to  in- 
demnify the  said  township  of  from  the  supporting  of 

such  bastard  child  ;  and  to  enter  into  a  recognizance  with 
sufficient  security  for  his  appearance  at  the  next  General  Ses- 
sions in  the  said  county,  to  be  there  dealt  with  according  to 

law.    Given  under  my  hand  and  seal,  the  day  of  

in  the  year  of  our  Lord. 

A.  M.,  J.  P. 

No.  5. 

Commitment  thereupon. 

County  of  )     To  A —  B —  one  of  the  Constables  of  the 

)  township  of  in  the  said  County. 

Whereas  A —  S —  of  in  the  said  county,  single 

woman,  in  hervoluntary  examination,  taken  in  writing  upon 

oath  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  before  me  A —  M —  one 

of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county,  hath  declared  herself  to  be  with  child,  and  that  the 
said  child  is  likely  to  be  born  a  bastard,  and  to  be  chargeable 

to  the  said  township  of  ;  and  hath  charged  A —  F — 

of  in  the  said  county,  labourer,  with  having  gotten  her 

with  child,  of  the  said  child,  [or  if  it  is  after  the  birth,  then 
say  ;  whereas  A —  S —  of  single  woman,  in  her  exami- 
nation, taken  in  writing  upon  oath  before  me  A —  M —  one 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 

county,  hath  declared  that  on  the  day  of  in  the 

year  of  our  Lord  ,  at  in  the  township  of  ,  in 
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the  county  aforesaid,  she  the  said  A^ —  S —  was  deh'vered  of 
a  (male)  bastard  child  ;  and  that  the  said  bastard  child  is 

likely  to  become  chargeable  to  the  said  township  of  

and  hath  charged  A —  F —  of  in  the  said  cwmty,  la- 
bourer, with  having  gotten  her  with  child  of  the  said  bastard 
child  ;]  and  whereas  the  said  A —  F —  being  now  personally 
present  before  me,  being  brought  by  my  warrant,  upon  ap- 
plication for  that  purpose  to  me  made,  by  O —  R —  ane  of 
the  Overseers  of  the  Poor  of  the  said  township,  hath  refused 
to  give  security  to  indemnify  the  said  township ;  and  hath 
also  refused  to  enter  into  a  recognizance  with  sufficient  secu- 
rity, upon  condition  to  appear  at  the  next  General  Sessions 
of  the  Peace  to  beholden  for  the  said  county,  contrary  to  the 
Statute  in  such  case  provided  ;  These  are  therefore  to  com- 
mand you  the  said  Constable,  to  take  and  convey  the  said 

A —  F —  to  the  common  gaol  at  ,  in  the  said  county, 

and  to  deliver  him  to  the  keeper  thereof,  together  with  this 
warrant :  And  I  do  hereby  command  you  the  said  keeper  of 
the  said  common  gaol,  to  receive  the  said  A — F — into  your 
custody  in  the  said  common  gaol,  and  him  there  safely  to 
keep,  until  he  shall  give  such  security,  and  enter  into  such 
recognizance,  as  aforesaid  ;  or  be  otherwise  lawfully  deliver- 
ed from  thence.    Given  under  my  hand  and  seal  at  — 

the  day  of  in  the  year  of  our  Lord  . 

A—  M— ,  J.  P, 

No.  6. 

Bond  to  Indemnify  the  Township. 

Know  all  men  by  these  presents,  that  we  k —  F —  of 

the  township  of  in  the  county  of  labourer,  and 

B —  C—  and  D —  E —  of  the  township  of  in  the  said 

county,  yeomen,  are  held  and  firmly  bound  unto  O —  P — 
and  R —  S —  Overseers  of  the  Poor  of  the  said  township 

of  in  the  said  county,  in  trust  for  the  inhabitants  of  the 

said  township  of  ,  in  —  pounds  of  lawful  money  of 

the  Province  of  Nova  Scotia,  to  be  paid  to  the  said  O —  P- — 
and  R —  S — ,  or  their  certain  Attorney,  their  Executors 
Administrators,  or  Assigns;  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  jointly 
and  severally,  and  our,  and  each  and  every  of  our  heirs, 
Executors,   and  Administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  in 

year  of  our  Lord,  one  thousand  eight  hundred  and  . 


BASTARDS. 


The  condition  of  this  obhgation  is  such,  that  whereas 
A —  S —  of  the  township  of    in  the  county  afore- 

said, single  woman,  hath  in  and  by  her  voluntary  examina- 
tion, taken  in  writing  and  upon  oath,  before  A —  M — , 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  county  of   ,  declared  that  she  is  with  child, 

and  that  the  said  child  is  likely  to  be  born  a  bastard  ;  and 

to  be  chargeable  to  the  said  township  of  ;  and  that  the 

above  bounden  A —  F- —  did  get  her  with  child  ;  [If  it  is 
after  the  birth,  then  say,  instead  of  the  foregoing.  The 
condition  of  this  obligation  is  such,  that  whereas,  A —  S — 
of  the  township  of  in  the  county  aforesaid,  single  wo- 
man, in  her  examination  taken  in  writing  upon  oath  before 
A —  M — ,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
Peace,  in  and  for  the  said  county,  hath  declared,  that  on 

the  day  of  now  last  past,  at  in  the  said 

township  of    in  the  county  aforesaid,  she  the  said 

A —  S —  was  delivered  of  a  (male)  bastard  child  ;  and  that 
the  said  bastard  child  is  likely  to  become  chargeable  to  the 

said  township  of  ,  and  hath  charged  the  above  bound 

A —  F —  with  having  gotten  her  with  child  of  the  said  bas- 
tard child  ;]  If  therefore  the  said  A —  F — ,  B —  C —  and 
J) —  E —  ,  er  any,  or  either  of  them,  their,  or  any  or  either 
of  their  heirs,  executors,  or  administrators,  do  and  shall, 
from  time  t^  time,  and  at  all  times  hereafter,  fully  and  clear- 
ly indemnify,  and  save  harmless,  as  well  the  above  named 

Overseers  of  the  Poor  of  the  said  township  of  ,  and 

their  successoi^  for  the  time  being,  as  also,  all  and  singular 

the  other  mhabitants  of  the  said  township  of  ,  which 

now  are,  or  hereafter  shall  be,  for  the  time  being,  of  and 
(mm  all  manner  of  costs,  taxes,  rates,  assessments,  and 
charges  whatsoever,  for  or  by  reason  of  the  birth,  education, 
and  maintenance  of  the  said  child  ;  and  of  and  from  all  ac- 
tions, suits,  troubles,  and  other  charges  and  demands  what- 
soever, touching  or  concerning  the  same,  then  this  present 
obligation  to  be  void;  otherwise  offeree. 
Signed,  sealed  and  dehvered   ^        A —  F — ,  [Seal.] 

in  the  presence  of  >        B—  C — ,  [Seal.] 

A— W— ,  )       D— E— ,  [Seal.] 

B-  W~, 
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No.  7. 

Recognizance  for  the  reputed  Father  to  appear  at 
THE  next  Sessions,  pursuant  to  the  Stat,  in  that 
CASE  Provided. 

County  of  >     Be  it  Remembered,  that  on  the  day 

5  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  A —  F —  of  the  township  of  

in  the  county  aforesaid,  labourer,  and  A —  B —  of  in 

the  county  aforesaid,  yeoman,  personally  came  before  me 
A —  M — ,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
Peace  for  the  said  county  of  ,  and  acknowledged  them- 
selves to  owe  to  our  Lady  the  Queen,  that  is  to  say,  the 

said  A —  F — ,  the  sum  of  •  pounds,  and  the  said  A — 

B —  the  sum  of  pounds,  of  lawful  money  of  the  Pro- 
vince of  Nova  Scotia,  to  be  made  and  levied  of  their  goods 
and  chattels,  lands  and  tenements,  respectively,  to  the  use 
of  our  said  Lady  the  Queen,  her  heirs  and  successors,  if  the 
said  A —  F —  shall  make  default  in  the  condition  under 
written. 

Whereas  A —  S —  of  the  township  of  in  the  coun- 
ty of  ,  single  woman,  hath  in  and  by  her  voluntary  ex- 
amination, taken  in  writing,  and  upon  oath,  before  A — 
M — ,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for 

the  said  county  of  ,  declared  that  she  is  with  child,  and 

that  the  said  child  is  likely  to  be  born  a  bastard,  and  to  be 

chargeable  to  the  said  township  of  ,  and  that  the  above 

bounden  A —  F —  did  get  her  with  child  ;  The  condition  of 
this  Recognizance  is  such,  that  if  the  above  bounden  A — 
F — ,  do  and  shall  appear  at  the  next  General  Sessions  of  the 
Peace  to  be  holden  in  and  for  the  said  county,  and  shall 
abide  and  perform  such  order  or  determination  in  the  said 
premises,  as  shall  be  then  and  there  made,  in  pursuance  of 
the  Statute  of  this  Province,  in  that  case  provided  concern- 
ing bastard  children  ;  then  this  Recognizance  to  be  void  ; 
otherwise  of  force. 

Acknowledged  before  me,  A —  M — ,  J.  P. 

[If  it  is  after  the  birth  then  say.  Whereas  A —  S —  of 

the  township  of  ,  in  the  said  county,  single  woman,  in 

and  by  her  examination,  taken  in  writing,  upon  oath,  before 
me  A —  M — ,  one  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  county,  hath  declared,  that  on  the  — — 
day  of-  ,  in  the  year  of  our  Lord  one  thousand  eight 


BASTARDS. 


hundred  and  — ^5  at  in  the  township  of  in  the 

county  aforesaid,  she  the  said  A —  S —  was  dehvered  of  a 
(male)  bastard  child  ;  and  that  the  said  bastard  child  is  likely 

to  become  chargeable  to  the  said  township  of  ;  and  hath 

charged  the  above  bound  A —  F —  with  having  gotten  her 
with  child  of  the  said  bastard  child  ;  the  condition  of  this 
Recognizance  is  such,  that  if  the  above  bound  A —  F — ,  do 
and  shall  appear  at  the  next  General  Sessions  of  the  Peace  to 
be  holden  in  and  for  the  said  county,  and  shall  abide  and 
perform  such  order  or  determination  in  the  said  premises,  as 
shall  be  then  and  there  made,  in  pursuance  of  the  Statute  of 
this  Province  in  that  case  provided  concerning  bastard  chil- 
dren ;  then  this  Recognizance  to  be  void  ;  otherwise  of  force. 
Acknowledged  before  me,  A —  M — ,  J.  P. 

No.  8. 

Warrant  of  txoo  Justices,  against  the  Mother,  with  a  Suni- 
mons  for  the  reputed  Father,  to  make  the  Order  of 
Filiation  and  Maintenance ;  pursuant  to  the  Statute 
of  the  Province  in  that  case  pr^ovided. 

County  of  }     To  A —  B —  one  of  the  Constables  of  the 
5  Township  of  ,  in  the  said  County. 

[Seal.] 
[Seal.] 

Whereas  information  hath  been  made  unto  us,  A— 
M — ,  and  A —  R — ,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  county,  and  both  of  us  residing 
near  the  place  where  the  bastard  cliild  hereinafter  mentioned 
was  born,  as  well  upon  the  complaint  of  the  Overseers  of  the 
Poor  of  the  said  township,  [or  if  complaint  is  by  a  house- 
holder, then  say,  as  well  upon  the  complaint  of  G —  H — ,  a 

substantial  householder,]  as  on  the  oath  of  A —  S —  of  

in  the  said  county,  single  woman,  that  on  the  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  she  the  said  A —  S —  was  delivered  of  a  (male)  bas- 
tard child,  at  in  the  said  township  of  and  that  A — 

F —  in  the  township  of  in  the  said  county,  tailor,  is  the 

father  of  the  said  bastard  child  ;  and  that  the  said  bastard 
child  is  now  living  and  chargeable,  [or  likely  to  become 
chargeable]  to  the  said  township  of  :  These  are  there- 
fore to  command  you  to  bring  the  said  A —  S —  before  us, 
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at  the  house  of  in  in  the  said  county,  on  the  

day  of  at  the  hour  of  in  the  forenoon  of  the  same 

day,  to  be  by  us  further  examined  touching  the  premises ; 
and  that  you  give  notice  thereof  unto  the  said  A —  F —  that 
he  may  Hkewise  be  at  the  time  and  place  aforesaid  to  make 
his  kwfui  defence :  to  the  end  that  upon  the  examination  of 
the  cause  and  circumstances,  we  may  take  such  order  there- 
in as  to  right  doth  appertain.  And  what  you  shall  do  in  the 
execution  hereof,  you  are  to  make  known  unto  us,  at  the 
time  and  place  aforesaid.  Given  under  our  hands  and  seals 
tlie  day  of  in  the  year  of  our  Lord  . 

A—  M— ,  J.  P. 

A—  R— ,  J.  P. 

No.  a 

Warrant  of  two  Justices  against  the  Mother,  for  the  pur- 
pose of  making  the  Order  of  Filiation  and  Mainte- 
nance, lohere  she  has  not  declared  on  Oath,  who  is  the 
Father. 

County  of  >     To  A —  B —  one  of  the  Constables  of  the 
)  township  of  in  the  said  County. 

[Seal] 
[Seal] 

Whereas  information  hath  been  made  unto  us,  A — 
M— ,  and  A —  R — ,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  county,  and  both  of  us  residing 
near  the  place  where  the  bastard  child  hereinafter  mentioned 
was  born,  upon  the  complaint  of  the  Overseers  of  the  Poor  of 

the  said  township  of  ,  [or,  if  by  a  householder,  say,  upon 

the  complaint  of  G- —  H —  a  substantial  householder,]  that 

on  or  about  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  A —  S —  of  in 

the  said  county,  single  woman,  was  dehvered  of  a  (male) 

bastard  child,  at  in  the  said  township  of  and  that 

the  said  bastard  child,  is  now  living,  and  chargeable,  (or 

likely  to  become  chargeable  to  the  said  township  of  : 

These  are  therefore  to  command  you  to  bring  the  said  A — - 

S — ,  before  us,  at  the  house  of   in   ,  in  the  said 

county,  on  the  day  of  ,  at  the  hour  of  —  in  the 

forenoon  of  the  same  day,  to  be  by  us  examined,  touching 
the  premises  ;  to  the  end  that  upon  examination  of  the  cause 
and  circumstances,  we  may  take  such  order  therein,  as  to 
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right  doth  appertain.  And  what  you  shall  do  in  the  execu- 
tion hereof,  you  are  to  make  known  unto  us,  at  the  time  and 

place  aforesaid.    Given  under  our  hands  and  seals,  at  , 

the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 

A—  M— ,  J.  P. 
A—  R— ,  J.  P. 

No.  10. 

Recognizance  of  the  reputed  Father,  that  the  Child  shall 
not  become  burthensome  or  chargeable  to  any  Place  in  the 
Province,  as  required  in  the  Statute,  and  the  Order  of 
Filiation. 

County  of )     Be  it  Remembered,  that  on  the   day 

5   J      the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  A.  F.  of  in  the  county  afore- 
said, labourer,  and  A.  B.  of  in  the  county  aforesaid, 

yeoman,  personally  came  before  us,  A.  M.  and  A.  R., 
Esquires,  two  of  the  Justices  of  our  Lady  the  Queen  assigned 
to  keep  the  peace  in  the  said  county,  and  acknowledged 
themselves  to  owe  to  our  said  Lady  the  Queen ;  that  is  to 
say,  the  said  A.  F.  the  sum  of  forty  pounds,  and  the  said 
A.  S.  the  sum  of  twenty  pounds,  of  lawful  money  of  the 
Province  of  Nova  Scotia,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements,  respectively,  to  the 
use  of  our  said  Lady  the  Queen,  her  heirs  and  successors, 
if  the  said  A.  F.  shall  make  default  in  the  condition  under 
written. 

Whereas  A.  S.  of  in  the  county  of  ,  single 

woman,  was  on  the          day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  at  in  the 

township  of  in  the  said  county,  delivered  of  a  (male) 

bastard  child ;  which  said  bastard  child,  is  likely  to  become 

chargeable  to  the  said  township  of  ;  And  whereas  she 

the  said  A.  S.  in  and  by  her  examination,  taken  upon  oath 
before  us,  hath  charged  the  above  bound  A.  F.  with  having 
gotten  her  with  child  of  the  said  bastard  child  ;  and  whereas 
we  the  said  Justices  on  due  examination  of  the  cause  and 
circumstances,  pursuant  to  the  Statute  in  such  case  provided, 

have,  by  our  order,  made  on  the  day  of  in  the 

year  aforesaid,  among  other  things,  adjudged  the  above 
bound  A.  F.  to  be  the  reputed  father  of  the  said  bastard 
child  ;  the  condition  of  this  Recognizance  is  such,  that  if  the 
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above  bound  A.  F.,  do  and  shall  hereafter  prevent  and  keep 
the  said  bastard  child  from  becoming  burthensome  or  charge- 
able to  any  place  in  the  said  Province  of  Nova  Scotia,  then 
this  Ptecognizance  to  be  void,  otherwise  of  force. 
Acknowledged  before  us, 

A.  M.,  J.  P. 
A.  R.,  J.  P. 

No.  11. 

Recognizance  of  the  reputed  Father,  where  he  appeals  to 
the  next  Sessions  against  the  Order  of  Filiation. 

County  of  )     Be  it  Remembered,  that  on  the  day 

^  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  A.  F.  of  in  the  county  afore- 
said, labourer,  and  A.  B.  of  in  the  county  aforesaid, 

yeoman,  personally  came  before  us  A.  M.  and  A.  R., 
Esquires,  two  of  the  Justices  of  our  Lady  the  Queen  assign- 
ed to  keep  the  peace  in  the  said  county,  and  acknowledged 
themselves  to  owe  to  our  said  Lady  the  Q,ueen  ;  that  is  to  say, 
the  said  A.  F.  the  sum  of  forty  pounds,  and  the  said  A. 
B.  the  sum  of  twenty  pounds,  of  lawful  money  of  the  Pro- 
vince of  Nova  Scotia,  to  be  made  and  levied  of  their  goods 
and  chattels,  lands  and  tenements,  respectively,  to  the  use  of 
our  said  Lady  the  Q,ueen,  her  heirs  and  successors,  if  the 
said  A.  F.  shall  make  default  in  the  condition  under  written. 

Whereas,  by  an  order  under  the  hands  and  seals  of  us 

the  said  Justices,  duly  made,  on  the  day  of  in 

the  year  aforesaid,  it  is  adjudged  by  us  the  said  Justices, 
that  he  the  said  A.  F.,  is  the  reputed  father  of  a  male  bas- 
tard child,  born  at  in  the  said  county,  on  the  day 

of  in  the  year  one  thousand  eight  hundred  and  , 

of  the  body  of  A.  S.  of  in  the  said  county,  single  wo- 
man ;  And  whereas  the  said  A.  F.  hath  appealed  against 
the  said  order,  to  the  next  General  Sessions  of  the  Peace,  to 
be  holden  in  and  for  the  said  county,  pursuant  to  the  Statute 
in  such  case  provided  :  The  condition  of  this  Recognizance 
is  such,  that  if  the  said  A.  F.  shall  well  and  truly  abide  and 
perform  the  judgment  of  the  said  Court  of  General  Sessions, 
in  the  premises  ;  then  this  recognizance  to  be  void ;  other- 
wise of  force.  , 

Acknowledged  before  us. 

A.  M.,  L  P. 
A.  R.,  J.  P. 
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,  No.  12. 

Information  of  the  neglect  or  refusal  of  the  reputed  Father 
.  or  the  Mother  of  a  Bastard  child,  to  perform  the  Order 
)  for  Maintenance, 

County  of  )     The  information  and  complaint  of  A.  O.,  one 
\  of  the  Overseers  of  the  Poor  of  the  tovi^nship 

of  in  the  said  county,  made  on  oath  before  me  A.  S., 

one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  coun- 
ty, the  day  of  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  .     Who,  on  his  oath  aforesaid, 

I  says,  that  by  an  order  under  the  hands  and  seals  of  A.  M. 
and  A.  R.,  two  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  county,  A.  F.  of  — —  in  the  county  afore- 
said, labourer,  is  adjudged  to  be  the  reputed  father  of  a 
(male)  bastard  child,  born  of  the  body  of  A.  S.,  single  wo- 
man, in  the  township  of  in  the  said  county  ;  and  that 

against  the  said  order  no  appeal  hath  been  preferred,  [or, 
that  the  said  order  was  upon  appeal  confirmed  by  the  Court 
of  General  Sessions,  held  in  and  for  the  said  county,  on  the 

 day  of  last.]    And  that  in  and  by  the  said  order, 

it  is  ordered,  that  the  said  A.  F.  shall  pay  the  sum  of  

for  and  towards  ,  and  that  the  said  bastard  child  is  now 

living  within  the  said  township  of  ;  and  that  he  the  said 

A.  F.  has  had  due  notice  of  the  said  order,  and  that  the  sum 

of  due  by  the  said  A.  F.  under  and  by  the  said  order, 

I  has  not  yet  been  paid,  and  that  demand  of  payment  thereof 
'  has  been  made  upon  the  said  A.  F.,  but  that  he  the  said  A. 
F.,   has  refused  to  pay  the  same :  whereby  the  said  sum 

I  of  is  now  due  and  owing  from  the  said  A.  F.  to  the 

I  Overseers  of  the  Poor  of  the  said  township  of  ,  on  the 

account  aforesaid. 

And  thereupon,  he  the  said  A.  O.  prays  me  the  said 
Justice,  that  the  said  A.  F.  may  be  brought  before  me  the 
I   said  Justice,  to  answer  the  premises ;  and  to  make  his  de- 
fence thereto  ;  and  that  justice  may  be  done  in  the  premises. 
Before  me,  A.  T.,  J.  P. 

No.  13. 

Summons  thereon. 

County  of  )     To  each  and  every  of  the  Constables  of  the 
5   township  of  in  the  said  county. 

[Seal.] 

Whereas  information  and  complaint  upon  oath  have 
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been  made  before  me  A.  T.  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  county,  by  A.  O,  one  of  the  Over- 
seers of  the  Poor  of  the  township  of  in  the  said  county, 

that  by  an  order  under  the  hands  and  seals  of  A.  M.  and  A. 
R.,  two  of  Her  Majesty's  Justices  of  the  Peace  in  and  for 

the  said  county,  A.  F.  of  in  the  county  of  ,  la- 

bourery  is.  adjudged  to  be  the  reputed  father  of  a  (male)  bas- 
tard child,  born  of  the  body  of  A.  S.,  single  woman,  in  the 

township  of  ,  m  the  said  county  of  ;  and  that 

against  the  said  order  no  appeal  hath  been  preferred,  [or, — 
and  that  the  said  order  was  upon  appeal  confirmed  by  the 
Court  of  General  Sessions,  holden  in  and  for  the  said  county 

of  ,  on  the- — -  day  of  last,]  and  that  in  and  by 

the  said  order,  it  is  ordered,  that  he  the  said  A.  F.,  shall  — 

[setting  out  the  order ;]  and  further,  that  the  said  bastard 

child  is  now  living  within  the  said  township  of  ;  and 

that  the  said  A.  F.  has  had  due  notice  of  the  said  order  ;  and 

that  the  sum  of  ,  due  by  the  said  A.  F.  under  and  by 

the  said  order,  has  not  been  paid  ;  and  that  demand  of  pay- 
ment thereof  has  been  made  upon  the  said  A.  F.,  but  that 
the  said  A.  F.  hath  refused  to  pay  the  same  ;  whereby  the 
said  sum  af  — — ,  is  now  due  and  owing  from  the  said  A. 

F.,  to  the  Overseers  of  the  Poor  of  the  said  township  of  

on  the  account  aforesaid  ;  And  thereupon,  he  the  said  A. 
O.,  prays  me  the  said  Justice,  that  the  said  A.  F.  may  be 
brought  before  me,  to  answer  the  premises,  and  to  make  his 
defence  thereto.  Now,  I  do  therefore  hereby  command  you, 
that  immediately,  you  duly  summon,  by  leaving  with  him  a 
copy  of  this  my  order,  the  said  A.  F.,  to  appear  before  me 

the  said  iustice,^  at  in  the  township  of  in  the  said 

county,  on  the  day  of  next,  at  the  hour  of  —  in 

the  forenoon,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  withal  according  to  law.    Herein  fail  you  not. 

Given  under  my  hand  and  seal,  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  

A.  T.,  J.  P. 

No.  14. 

Recognizance  of  the  reputed  Father  or  the  Mothe7%  for  per- 
formance of  the  Order  of  Maintenance,  or for  appearance 
at  the  next  General  Sessions  ;  and  to  abide  by  the  Order 
which  may  be  there  made  ;  on  Judgment  being  given 
against  the  party,  on  the  foregoing  Summons, 

County  of  >     Be  it  Remembered,  that  on  the  day 

^  of  in  the  year  of  our  Lord  one  thousand 
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eight  hundred  and  ,  A.   F.   of  in  the  county 

aforesaid,  labourer,  and  A.  B.  of  in  the  county  afore- 
said, yeoman,  personally  came  before  me  A.  T.,  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said  county,  and  ac- 
knowledged themselves  to  owe  to  our  Sovereign  Lady  the 
Q,ueen  ;  that  is  to  say,  the  said  A.  F.  the  sum  of  forty 
pounds,  and  the  said  A.  B.  the  sum  of  twenty  pounds  of 
lawful  money  of  the  Province  of  Nova  Scotia,  to  be  made 
and  levied  of  their  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs 
and  successors,  if  the  said  A.  F.  shall  make  default  in  the 
condition  under  written. 

Whereas,  by  an  order  duly  made  under  the  hands  and 
seals  of  A.  M.  and  A.  R.,  two  of  Her  Majesty's  Justices  of 
the  Peace  for  the  said  county,  the  said  A.  F.  is  adjudged 
to  be  the  reputed  father  of  a  (male)  bastard  child,  born  of  the 

body  of  A.  S.,  single  woman,  in  the  township  of  ^  ,  in 

the  said  county  ;  and  it  is  therein  and  thereby  ordered,  that 

the  said  A,  F.,  shall  pay  the  sum  of-  ,  for  and  towards 

— — .  And  whereas,  on  the  information  and  complaint  on 
oath  of  A.  O.,  one  of  the  Overseers  of  the  Poor  of  the  said 

township  of  ,  the  said  A.  F.  has  been  duly  summoned 

to  appear  before  me,  to  answer  for  his  not  paying  the  sum 

of  ,  due  by  him  upon  the  said  order  ;  and  whereas,  on 

the  hearing  of  the  said  complaint  before  me,  it  has  been 
made  to  appear,  that  the  said  A.  F.  had  due  notace  of  the 

said  order,  and  that  the  sum  of  is  due  under  the  same, 

by  the  said  A.  F.  to  the  Overseers  of  the  Poor  of  the  said 

township  of  ,  and  that  payment  of  the  said  sum  has  been 

<luly  demanded  of  the  said  A.  F.,  but  that  he  has  neglected 
and  refused  to  pay  the  same ;  whereby  he  the  said  A.  F. 
has  failed  to  observe  and  perform  the  said  order  ;  of  which 
default,  the  said  A.  F.  ha«  been  duly  convicted  by  and  be- 
fore me  :  The  condition  of  this  Recognizance  is  such,  that 
if  the  above  bounden  A.  F.,  <lo  and  shall,  in  all  things,  well 
and  truly  observe  and  perform  the  said  order  of  the  said  Jus- 
tices, then  this  Recognizance  to  be  void;  otherwise  offeree. 

[Or,  if  by  the  option  and  desire  of  the  party,  the  con- 
dition is  for  his  appearanee  at  the  next  Sessions,  and  to  abide 
by  the  order  which  may  be  there  made,  then  say]— The 
condition  of  this  Recognizance  is  such,  that  if  the  said  A. 
F.  shall  personally  appear  at  the  next  General  Sessions  of  the 
Peace,  to  be  holden  for  the  said  county,  and  shall  well  and 
truly  abide  by  and  perform  such  order  as  shall  be  there  made 
in  that  behalf:  or  if  no  such  order  shall  be  made  at  the  said 
Sessions,  then  if  the  said  A.  F.  shall  well  and  truly  abide 
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by  and  perform  the  said  above  mentioned  order  of  the  said 
Justices,  then  this  Recognizance  to  be  void ;  otherwise  of 
force. 

Acknowledged  before  me, 

A.  T.,  J.  P. 

No.  15. 

Commitment,  where  the  Party  convicted  of  not  complying 
with  the  Order  for  maintenance,  has  neglected  and  re- 
fused to  give  the  foregoing  Security  for  the  performance 
of  the  Order,  or  for  Appearance  at  the  Sessions. 

County  of  )     To  A.  C.  one  of  the  Constables  of  the  town- 

)  ship  of  ,  in  the  said  County  ;  and  to  the 

[Seal.]        Keeper  of  the  Common  Gaol  at  ,  in  the 

said  County. 

Whereas  information  and  complaint  upon  oath,  have 
been  made  before  me,  A.  T.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  county,  by  A.  O.  one  of  the  Over- 
seers of  the  Poor  of  the  township  of  in  the  said  county, 

that  by  an  order  under  the  hands  and  seals  of  A.  M.  and  A. 
R.,  two  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 

county,  A.  F.  of         in  the  county  of  ,  labourer,  is 

adjudged  to  be  the  reputed  father  of  a  (male)  bastard  child, 
born  of  the  body  of  A.  S.,  single  woman,  in  the  township 

of          in  the  said  county  of  ,  and  that  against  the  said 

order,  no  appeal  hath  been  preferred.  [Or, — and  that  the 
said  order  was  upon  appeal  confirmed  by  the  Court  of  Gene- 
ral Sessions,  holden  in  and  for  the  said  county,  on  the  

day  of  last.]     And  that  in  and  by  the  said  order,  it  is 

ordered,  that  he  the  said  A.  F.  shall  pay  the  sum  of  , 

for  and  towards  ;  and  further  that  the  said  bastard  child 

is  now  hving  within  the  said  township  of  ,  and  that  the 

said  A.  F.,  has  had  due  notice  of  the  said  order,  and  that 

the  sum  of  due  by  the  said  A.  F.  under  and  by  the 

said  order,  has  not  been  paid,  and  that  demand  of  payment 
thereof  has  been  made  upon  the  said  A.  F.,  but  that  he  hath 

refused  to  pay  the  same  ;  whereby  the  said  sum  of  ,  is 

now  due  and  owing  from  the  said  A.  F.  to  the  Overseers  of 
the  Poor  of  the  said  township  of   ,  on  the  account  afore- 
said ;  and  thereupon,  he  the  said  A.  O.  hath  prayed  me, 
that  the  said  A.  F.  might  be  brought  before  me,  to  answer 
the  premises,  and  to  make  his  defence  thereto :  and  whereas 
the  said  A.  F.  having  been  thereupon  duly  summoned,  now 
appears  before  me  the  said  Justice,  [or,  doth  not  appear  be- 
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lore  me,]  to  answer  unto  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  Law  ;  and  it  appeareth  unto  me 
the  said  Justice,  as  well  on  the  oath  of  the  said  A.  O.,  as 

otherwise,  that  the  said  sum  of  ,  is  now  due  and  owing 

from  the  said  A.  F.  to  the  Overseers  of  the  Poor  of  the  said 

township  of  ,  on  the  account  aforesaid.    But  the  said 

A  .  F.,  being  called  upon  by  me  the  said  Justice,  to  show 
cause  why  the  said  sum  is  so  unpaid,  doth  not  show  to  me  any 
reasonable  or  sufficient  cause  for  the  same,  I  the  said  Justice 
do  therefore  order  and  adjudge,  that  he  the  said  A.  F.  is 
guilty  of  the  offence  aforesaid.  And  whereas  the  said  A.  F., 
has  neglected  and  refused  to  give  security  to  perform  the 
said  order,  or  for  his  personal  appearance  at  the  next  Gene- 
mi  Sessions  for  the  said  county,  and  to  abide  by  such  order 
as  might  be  there  made  in  that  behalf,  pursuant  to  the  Sta- 
tute in  such  case  provided ;  I  the  said  Justice,  do  therefore 
hereby  further  order  and  adjudge,  that  for  his  offence  afore- 
said, of  not  laying  the  said  sum  of  due  under  and  by 

the  said  order,  he  the  said  A.  F.  be  committed,  and  he  is 
accordingly  by  me,  hereby  committed  to  the  common  gaol  of 

the  said  county,  at  ,  to  be  there  detained  in  custody 

for  the  space  of  six  months  ;  or  Until  he  the  said  A.  F.  shall 
give  the  said  security  touching  the  said  order,  pursuant  to  the 
said  Statute ;  or  shall  be  thence  delivered  by  due  course  of 
Law.  And  I  do  hereby  charge  and  command  you  the  said 
constable,  forthwith  to  take  and  convey  the  said  A.  F.  to  the 
said  common  gaol  of  the  said  county,  at  ,  and  there  de- 
liver him  to  the  keeper  thereof,  together  with  this  precept. 
And  I  do  also  hereby  command  you  the  said  keeper  of  the 
said  common  gaol,  to  receive  the  said  A.  F.  into  your  cus- 
tody, in  the  said  gaol,  and  him  there  safely  to  keep  and  de- 
tain for  the  space  of  six  months ;  or  until  he  shall  give  the 
said  security,  pursuant  to  the  Statute  aforesaid,  or  shall  be 
thence  delivered  by  due  course  of  Law.    Given  under  my 

hand  and  seal,  the   day  of   one  thousand  eight 

hundred  and  .  A.  T.,  J.  P. 

Note. — By  the  Provincial  Act  already  cited,  which  is 
similar  to  the  English  Statute,  of  the  18  Eliz.  c.  3,  the  pay- 
ment of  money  due  upon  an  Order  of  Maintenance  cannot 
be  immediately  enforced  against  the  party  by  whom  it  has 
been  adjudged  to  be  due ;  but  he  can  only  be  required  to 
give  security  for  the  performance  of  the  Order,  or  for  his  ap- 
pearance at  the  Sessions,  and  to  abide  by  any  Order  which 
may  be  there  made  ;  or  in  default  of  giving  such  security, 
may  be  committed  to  gaol,  or  the  house  of  correction,  for  six 
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months.  This  defect  in  the  said  EngHsh  Statute,  as  to  im- 
mediately enforcing  the  payment  of  the  money  due  under 
an  Order,  has  been  remedied  by  the  49  G.  3,  c.  68,  and  it 
is  highly  expedient,  to  avoid  delay  and  expense,  that  a  sim- 
ilar amendment  should  be  enacted  in  this  Province. 

— m — 

BATTERY,  see  ASSAULT. 

— m — 
BEEF  AND  PORK. 

I.    Weighing  of  Beef. 

By  the  10  G.  4,  c.  17.  4  V.  47.  The  Grand  Jury  for 
each  County,  at  the  first  General  Sessions,  annually,  shall 
nominate  five  or  more  persons  in  each  township,  out  of 
whom  the  Court  shall  appoint  tw^o  or  more,  to  inspect  and 
weigh  beef  sold  to  any  butcher  at  a  stated  price,  by  the 
pound  or  hundred  weight,  and  slaughtered  by  him,  within 
the  township  where  sold.  And  by  Sec.  4,  any  butcher  who 
shall  not  employ  one  of  such  Inspectors,  to  inspect  and 
weigh  the  beef  of  all  cattle  purchased  and  slaughtered  by 
him  as  aforesaid,  shall  forfeit  for  every  head  of  such  cattle, 
twenty  shillings,  to  be  recovered  before  one  Justice ;  one 
half  of  such  penalty  to  go  to  the  party  prosecuting,  and  the 
other  half  to  the  poor  of  the  township  where  the  penalty  is 
recovered."    Temporary  Act. 

The  following  amendments  have  been  made  to  the  before 
recited  Act,  by  the  2  Vic.  c.  11.  Sess.  1839,  Sec.  2.  Eve- 
ry such  Inspector  and  Weigher  shall  be  sworn  to  the  faith- 
ful and  impartial  discharge  of  his  duty,  in  the  same  man- 
ner as  other  Town  Officers  are  sworn. 

Sec.  3.  No  such  Inspector  shall  on  any  pretence,  in  in- 
specting and  weighing  beef  as  directed  by  the  first  mention- 
ed Act,  deduct  from  any  quarter  of  beef,  more  than  what 
shall  be  a  fair  and  reasonable  allowance  for  any  bruises  which 
may  have  been  sustained  by  the  cattle  from  which  such  beef 
shall  be  made,  and  shall  appear  to  be  injurious  to  the  beef  ; 
under  a  penalty  not  exceeding  five  pounds,  nor  less  than 
two  pounds. 

Sec.  4.  Every  penalty  imposed  by  this  Act,  or  by  the 
first  mentioned  Act,  shall  be  sued  for  and  recovered  in  like 
manner,  and  by  the  same  means,  as  if  such  penalty  were  a 
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private  and  individual  debt,  due  to  the  person  who  will  sue 
for  the  same,  before  one  Justice  of  the  Peace  for  the  county 
wherein  the  offence,  for  which  the  penalty  hath  been  impo- 
sed, was  committed,  and  shall  be  applied,  one  half  to  the 
person  suing  for  the  same,  and  the  other  half  to  the  poor  of 
the  township  or  place  where  the  offence  was  committed. 
Annual. 

The  following  amendments  to  the  foregoing  Acts  have 
been  enacted,  by  the  4  Vic.  c.  107,  Sess.  1841.  Sec.  2 
&  3.  Such  Inspectors  and  Weighers  shall  no  longer  be  ap- 
pointed by  the  Grand  Jury  and  Sessions,  but  the  Lieutenant 
Governor  or  Commander  in  Chief  may  nominate  and  appoint 
in  any  township  or  place  where  it  shall  be  required,  any  two 
or  more  persons  to  be  inspectors  and  weighers  of  beef,  which 
persons,  when  so  appointed,  shall  have,  use,  and  exersise 
the  same  powers  and  authorities,  and  be  liable  to  the  same 
duties,  provisions,  and  penalties,  and  be  entitled  to  the  same 
fees  and  emoluments,  as  any  person  or  persons  appointed 
for  the  inspecting  and  weighing  of  beef,  under  the  before  men- 
tioned Acts  hereby  amended.  Annual, 

The  amending  Act  first  mentioned,  having  provided 
that  every  penalty  shall  be  sued  for  and  recovered  in  the  same 
manner  as  if  the  same  were  a  private  debt,  the  proceedings 
and  forms  in  all  such  cases  will  be  the  same  as  are  prescribed 
for  the  recovery  of  small  debts,  before  a  Justice  or  Justices, 
and  will  be  found  set  forth  under  the  Title — Summary  Trials. 

II.   Inspection  of  Beef  and  Pork  for  Exportation. 

By  the  11  Geo.  4,  c.  6.  4  Vol.  76,  ^'The  Grand  Jury 
annually,  at  the  General  Sessions,  when  the  town  officers  are 
appointed,  shall  nominate  four  persons  in  each  township,  out 
of  whom  the  Court  shall  appoint  two,  to  be  Inspectors  and 
re-packers  of  beef  and  pork  intended  for  exportation."  By 
Sec.  12. — On  Inspector  stating  on  oath,  before  any  Justice, 
his  suspicion  that  any  beef  or  pork  not  inspected,  is  shipped 
on  board  any  vessel  for  exportation,  assigning  the  causes  of 
his  suspicion,  the  Justice,  if  he  thinks  the  suspicion  well 
founded,  shall  issue  his  warrant  to  such  Inspector,  to  enter 
on  board  such  vessel,  and  to  make  search  for  such  beef  or 
pork  and  if  any  such  shall  be  found,  the  Justice  on  applica- 
tion by  such  Inspector  shall  issue  his  warrant  directed  to  the 
Sheriff,  his  Deputy,  or  any  Constable,  to  enter  on  board  such 
vessel  and  to  cause  such  beef  or  pork  to  be  re-landed,  and 
delivered  to  the  owner  thereof,  upon  his  paying  all  reasonable 
and  lawful  expences  for  the  said  warrant,  search  and  re-land- 
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ing.  Every  person  obstructing  the  Inspector  in  making  such 
search,  or  in  re-landing  such  beef  or  pork,  shall  forfeit  fifty 
pounds  ;  to  be  recovered  on  the  oath  of  the  Inspector,  and  to 
be  paid  to  the  Overseers  of  the  Poor  of  the  township  where 
the  offence  was  committed.  Perpetual. 

The  following  amendments  have  been  made  to  the  fore- 
going Act,  by  the  2  Vic.  c.  10.  Sess.  1841,  Sec.  1.-— It  shall 
be  lawful  to  use  for  hoops  on  any  barrel  or  half  barrel,  in  which 
beef  or  pork  is  to  be  packed  or  re-packed,  as  well  ash,  oak  or 
hickory,  as  also  yellow  birch,  or  maple  hoops  :  Provided, 
that  in  every  other  particular,  such  barrel  or  half  barrel  be 
conformable  to  the  said  Act  hereby  amended.  Pei'petiial. 

Sec.  2.  All  beef  and  pork  packed  or  re-packed,  in  bar- 
rels or  half  barrels,  for  sale,  w^hether  intended  for  exporta- 
tion, or  for  home  consumption,  shall  be  inspected  and  brand- 
ed in  the  same  manner  as  is  directed  by  the  said  Act  with 
respect  to  beef  and  pork  for  exportation  ;  and  all  the  rules, 
regulations,  enactments,  allowances,  penalties  and  forfeitures, 
in  and  by  the  said  Act  enacted,  provided,  imposed  and  made 
applicable  to  beef  and  pork  packed  or  re-packed  for  expor- 
tation, shall  apply  and  are  hereby  provided,  enacted,  imposed 
and  made  applicable  to  all  beef  and  pork  packed  and  re- 
packed in  barrels  or  half  barrels,  for  sale,  whether  for  con- 
sumption in  this  Province,  or  for  exportation.  Perpetual. 

Note.  All  the  penalties  and  forfeitures  imposed  by  the 
two  foregoing  Acts  relating  to  the  inspection  of  beef  and  pork, 
are  to  be  sued  for  and  recovered  in  the  Supreme  Court. 

No.  1. 

Form  of  Affidavit  of  Inspector  under  the  first  mentioned 
Statute,  stating  his  Suspicion  that  Beef  or  Pork  is 
Shipped  without  being  Inspected. 

County  of  )     Personally  appeared  before  me  A.  M.,  one  of 
5  Her  Majesty's  Justices  of  the  Peace  for  the  said 

county  of  ,  A.  I.  of  the  township  of  ,  in  the  said 

county,  one  of  the  Inspectors  for  the  said  township,  of  salted 
beef  and  pork  intended  for  exportation ;  who  being  by  me 

duly  sworn,  on  this  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  deposeth  and  saith, 

that  &c.  (here  state  the  fact  of  the  offence  of  shipment  with- 
out inspection,  or  the  causes  of  suspicion  that  the  offence  has 
been  committed.)  A.  I. 

Sworn  before  me, 

A.  M.,  J.  P. 
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No,  2. 

Warrant  on  the  foregoing  Affidavit. 

County  of  >         To  A.  I.  one  of  the  Inspectors  for  the 

5  township  of  in  the  said  county,  for  the  in- 

[Seal.]        spection  of  salted  beef  and  pork,  intended  for  ex- 
portation. 

Whereas  on  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  information 

and  complaint  on  oath  have  been  made  before  me  A.  M., 
one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
county,  by  you  the  said  A.  I.,  stating  that,  [here  re- 
cite the  fact  of  the  oftence,  or  causes  of  suspicion  as  stated 
in  the  affidavit;]  These  are  therefore  in  the  name  of  our 
Lady  the  Queen,  to  authorize  and  require  you  the  said  A. 
L,  with  necessary  and  proper  assistants,  to  enter  in  the  day 

time,  on  board  of  the  said  vessel,  called  the  — ,  and 

there  diligently  to  search  for,  and  make  discovery  of  any 
salted  beef  or  pork  shipped  on  board  of  the  said  vessel,  for 
exportation  out  of  this  Province  ;  and  if  any  of  the  same 
shall  be  found  upon  such  search,  that  you  make  it  known  to 
me,  together  with  your  doings  hereon,  that  I  may  further 
cause  to  be  done  thereupon,  what  is  by  law^  required  in  that 

behalf.    Given  under  my  hand  and  seal,  at          in  the  said 

county,  the  —  day  of  ,  in  the  year  of  our  Lord  18 

A.  M.,  J.  P. 

No.  3. 

Warrant  for  entering  d  Vessel  having  on  hoard  Uninspec- 
ted Beef  or  Poi^k  for  exportation,  and  causing  the 
same  to  be  re-landed. 

County  of  )        To  the  Sheriff  of  the  said  County  of  , 

5  or  his  deputy  ;  (or  to  E.  C,  one  of  the  Con- 
stables of  the  township  of  in  the  said  county,  and  to 

each  and  every  other  of  the  Constables  in  and  throughout 
the  said  countv,  respectively.) 
[Seal.] 

Whereas  it  has  been  made  to  appear  to  me,  A.  M., 
one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
county,  on  the  information  of  A.  I,  one  of  the  Inspectors 
for  the  said  township,  of  salted  beef  and  pork  intended  for 
exportation  from  this  Province,  under  and  by  virtue  of  a 

search  warrant,  directed  by  me  to  the  said  A.  I.,  that  

barrels  of  salted  beef,  which  have  not  been  inspected  as  by 

10 
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law  provided  and  directed,  are  now  on  board  of  tlie  ship  or 

vessel,  called  the  ,  now  lying  in  the  port  of  in 

the  said  county,  and  whereof  E.  M.  is  master,  and  which 
beef  is  shipped  on  board  of  the  said  vessel  for  exportation 
from  this  Province,  contrary  to  the  Statute  in  such  case  pro- 
vided ;  These  are  therefore  to  authorise  and  require  you, 
with  necessary  and  proper  assistants,  forthwith  to  enter  on 

board  of  the  said  vessel,  and  to  cause  the  said  barrels 

of  uninspected  beef  to  be  re-landed  from  the  said  vessel, 
and  to  be  delivered  to  the  owner  or  owners  thereof,  upon 
his  or  their  paying  all  reasonable  and  lawful  expenses  of  the 
aforesaid  search  warrant,  directed  by  me  to  the  said  A.  I., 
and  also  all  reasonable  and  lawful  expenses  of  making  the 
said  search,  and  of  the  re-landing  of  the  said  barrels  of  beef 
as  herein  commanded.    Herein  fail  not.    Given  under  my 

hand  and  seal  at  in  the  said  county,  the  —  day  of 

— — ,  in  the  year  of  our  Lord  

A.  M.,  J.  P. 

— m — 
BILLETING. 

By  the  35  Geo.  3,  c.  4.  1  V.  350.~Any  one  Justice 
inhabiting  in  or  near  any  town  or  place,  may  quarter  and  bil- 
let the  officers  and  soldiers  in  His  Majesty's  Service,  when 
marching  from  one  district  to  another,  in  inns,  taverns  and 
alehouses  ;  and  where  there  shall  not  be  found  room  in  sucij 
houses,  then  in  the  houses  of  persons  selling  spirituous  liquors 
by  retail ;  on  the  officer  or  non-commissioned  officer  com- 
manding the  regiment,  or  detachment,  producing  to  such  Jus- 
tice the  order  of  the  Officer  commanding  His  Majesty's  For- 
ces within  this  Province,  directing  such  march.  And  if  any 
such  person  to  whom  any  such  billet  is  directed  and  presented 
shall  refuse  to  quarter  and  billet  the  officers  and  soldiers  he 
is  therein  directed  to  receive,  he  shall  forfeit  five  pounds  for 
each  offi^nce,  to  be  recovered  in  any  Court  of  Record.  Per- 
petual. 

By  the  48  G.  3,  c.  2.  2  V.  44. — Whenever  any  regiment 
or  detachment  of  His  Majesty's  Forces,  or  of  the  Militia,  shall 
be  ordered  to  march  from  one  district  of  the  Province  to  an- 
other, it  shall  be  lawful  for  the  Justices  of  the  Peace  inhab- 
iting in  or  near  any  town  or  place,  at  or  through  which  such 
forces  shall  arrive,  or  pass,  to  quarter  and  billet  the  officers 
and  soldiers  of  such  forces,  in  inns,  taverns  and  ale-houses  ; 
and  where  there  shall  not  be  sufficient  room  therein,  then  to 
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quarter  the  remainder  of  them  in  the  houses  of  persons  selhng 
spirituous  Hquors  by  retail,  and  of  those  who  have  within  one 
month  previous  to  the  marching  of  such  forces,  kept  an  inn, 
tavern  or  ale-house.  And  by  Sec.  4, — In  places  where  there 
may  not  be  a  sufficient  number  of  public  inns,  taverns,  and 
licensed  shops,  whereon  to  billet  the  whole  of  any  detachment 
of  soldiers  or  militia  that  may  be  on  their  march,  it  shall  be 
lawful  to  billet  a  part  of  such  detachment,  on  other  house- 
keepers, in  the  discretion  of  the  Magistrates  giving  billets  for 
the  same. 

Sec.  5  &  6.  Any  two  Justices  for  the  county  where 
any  march  of  the  regular  or  of  the  militia  forces  is  to  com- 
mence, or  for  the  county  through  which,  or  to  which,  any 
such  march  is  to  be  continued,  upon  the  application  of  the 
commanding  officer  of  such  forces,  and  a  route  signed  by  the 
Governor  or  Commander  in  Chief,  shall  order  a  suitable  num- 
ber of  horses,  carts  and  waggons,  to  be  furnished  for  convey- 
ing upon  such  route,  the  baggage  of  such  forces  ;  and  shall 
•also  determine  what  persons  shall  provide  the  same.  If  any 
person  shall  refuse  or  neglect  to  furnish  such  horses,  carts,  or 
waggons,  upon  any  such  order  of  two  Justices,  without  a  rea- 
sonable excuse  to  be  allowed  by  them,  on  complaint  by  such 
Justices  or  either  of  them,  to  the  next  Court  of  General  Ses- 
sions for  the  county,  the  Court  shall  order  the  party  com- 
plained of,  to  be  brought  before  them,  and  shall  hear  and  de- 
termine such  complaint ;  and  if  such  party  shall  be  convicted 
of  wilfully  disobeying  such  order,  he  shall  forfeit  and  pay  forty 
shillings,  to  be  levied  by  distress  and  sale  of  his  goods  and 
chattels,  and  to  be  paid  to  the  officer  commanding  the  militia 
of  the  county,  to  be  applied  to  the  services  thereafter  in  the 
Statute  mentioned.  Annual, 

Note. — The  first  Statute  above  recited,  is  a  perpetual 
one,  and  it  has  never  been  actually  repealed,  but  as  the  lat- 
ter Statute  embraces  nearly  all  the  provisions  of  the  first,  and 
also  contains  many  further  regulations  on  the  subject,  it  may 
probably  seem  doubtful,  whether  the  first  is  still  in  force  ;  or 
whether  it  is  not  virtually  repealed,  or  superseded  by  the  lat- 
ter. It  is  to  be  observed,  however,  that  the  two  Statutes 
diflfer  in  the  following,  among  other  particulars,  viz. — that  the 
first  relates  only  to  the  regular  forces,  and  contains  a  penalt 
for  refusing  to  quarter  troops  as  directed  ;  while  the  lattei 
Statute  relates  to  both  descriptions  of  force,  but  does  not  im- 
pose any  penalty  for  refusing  to  receive  troops  under  a  billet. 

The  duty  of  Justices  under  the  last  recited  Statute,  is 
so  clearly  set  forth  in  the  Statute  itself,  that  no  directions  on 
the  subject  /need  here  be  given. 
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Deserters.  By  the  6  Vic.  c.  85.  Sess.  1843, — It  is  enacted  that  no 

charge  shall  be  made  against,  nor  any  monies  drawn  from  the 
Treasury  under  the  before  recited  Acts,  or  any  of  them,  for 
the  billeting  of  soldiers  in  search  of  deserters  from  Her  Ma- 
jesty's Forces,  or  for  any  other  charges  than  for  the  expences 
of  the  billeting  of  such  forces,  or  of  the  militia,  when  on  their 
march  from  one  part  of  the  Province  to  another.  Not  limited. 

 ^— 
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By  the  1  &  2  G.  4,  c.  38.  3  V.  115.  The  issue  and 
circulation  of  bills,  notes  or  undertakings,  payable  to  bearer, 
or  otherwise,  negotiable  for  a  less  sum  than  twenty-six  shil- 
lings (except  Treasury  notes,  or  notes  or  engagements  be- 
tween debtor  and  creditor,)  are  prohibited,  under  the  penalty 
of  twenty  shiUings  for  each  such  bill,  note,  or  undertaking, 
^o  issued  or  circulated  ;  such  penalty  to  be  recovered  by  any 
person  in  a  summary  way,  before  two  Justices,  and  to  be  le- 
vied by  execution  in  the  usual  form  ;  one  half  of  such  pen- 
alty to  be  paid  to  the  informer,  and  the  other  half  to  the  poor 
of  the  town  or  place  in  which  the  offence  has  been  commit- 
ted. By  Sec.  5. — The  sum  due  on  any  such  bill,  or  note, 
may  be  recovered  by  the  holder  thereof,  from  the  person  li- 
able to  the  payment  of  the  same  by  suit  in  a  summary  man- 
ner before  one  Justice.  Perpetual. 

r.-       „  The  form  of  an  Information  to  recover  penalties  under 

Lureciions.  ,  •       •  o»  ti     i  r- 

the  above  mentioned  Statute,  can  readily  be  framed  from 

the  general  form  which  will  be  found  under  the  Title, — In- 
formation ;  and  as  the  proceedings  for  the  recovery  of  such 
penalties,  as  well  as  for  the  sum  due  on  any  such  bill,  or 
note,  are  to  be  in  a  summary  manner,  as  in  cases  of  debt, 
the  forms  of  Summons  and  Execution  in  both  cases,  will  be 
similar  to  those  which  will  be  found  under  the  Title, — Sum- 
mary Trials.  In  the  body  of  the  Summons,  however,  it 
should  be  stated,  for  what  sum,  and  on  what  account  the 
party  is  sued.  The  person  who  informed  and  sued,  cannot 
be  a  witness  to  prove  the  offence,  being  entitled  to  a  part  of 
the  penalty. 

Forging  or  By  the  4  Will.  4,  c.  24,  4  V.  274,  "  Any  person  who 

Counterfeit-  shall  forge  or  counterfeit  any  such  bank  bill,  or  note,  as  may 
ing  certain         issued  under  the  Statute,  or  who  shall  alter  the  same,  so 

riills  or  INotes    ,      •     ,    ^  i       /  i       ■  i 

that  it  shall  appear  to  be  of  greater  value  than  when  origin- 
ally issued  ;  or  who  shall  knowingly  offer,  or  pass  in  pay- 
ment, any  such  forged j  .counterfeited  or  altered  bank  bill,  or 
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nole,  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall 

be  imprisoned  for  a  term  not  exceeding  seven  years,  in  the 

Bridewell,  and  be  there  kept  at  hard  labour  ;  and  shall  pay 

all  charges  of  prosecution.    By  Sec.  10,  stealing,  or  attempt-  stealing. 

ing  to  steal  any  such  bank  bill,  or  note,  is  declared  to  be 

the  same  offence  as  stealing,  or  attempting  to  steal  money  to 

the  same  amount  as  is  expressed  on  the  face  of  such  bill  or 

note.  Perpetual. 

These  enactments  it  would  seem,  are  virtually  repealed 
by  the  Act  of  the  4  Vic.  c.  7.  Sess.  1841,  with  regard  to 
Stealing  Bills,  Notes,  and  other  papers  ;  and  the  5  Vic.  c. 
20,  Sess.  1842,  as  to  forging  the  same,  and  uttering  them, 
knowing  them  to  be  forged.  The  follow^ing  is  the  enact- 
ment on  the  subject  by  the  first  mentioned  Statute.  Sec.  14. 
If  any  person  shall  steal  any  Bill,  Note,  Warrant,  Order, 
or  other  security  whatsoever  for  money,  or  for  payment  of 
money,  whether  of  this  Province,  or  of  Great  Britain,  or  of 
Ireland,  or  of  any  foreign  state,  every  such  offender  shall 
be  deemed  guilty  of  felony  of  the  same  nature,  and  in  the 
same  degree,  and  punishable  in  the  same  manner,  as  if  he 
had  stolen  any  chattel  of  the  like  value  with  the  money  due 
on  the  security  stolen,  or  secured  thereby,  and  remaining 
unsatisfied.  Perpetual. 

By  the  aforesaid  5  Vic.  c.  20,  Sess.  1842,  If  any  Forging,  ut 
person  shall  forge,  or  alter,  or  shall  offer,  utter,  dispose  of,  tering,  &c. 
or  put  off,  knowing  the  same  to  be  forged  or  altered,  any 
Exchequer  Bill,  or  Exchequer  Debenture,  or  any  Note  or 
Bill  of  Exchange,  of  the  Governor  and  Company  of  the 
Bank  of  England,  commonly  called  a  Bank  Note,  a  Bank 
Bill  of  Exchange,  or  a  Bank  Post  Bill,  or  any  indorsement 
on,  or  assignment  of  any  such  Note,  or  Bill,  or  any  Note 
called  a  Province  or  Treasury  Note,  or  any  other  undertak- 
ing or  security  for  the  payment  of  money  out  of  the  public 
funds  of  this  Province  ;  any  Bank  Note  of  any  incorporated 
Company,  or  of  any  person  or  persons,  legally  issuable  in 
Nova  Scotia,  or  elsewhere  ;  any  Bank  check,  or  any  Bill  of 
Exchange,  or  any  Promissory  Note,  for  the  payment  of 
money,  or  any  indorsement  on,  or  assignment  of,  any  Bill 
of  Exchange  or  Promissory  Note  for  the  payment  of  money, 
or  any  acceptance  of  any  Bill  of  Exchange,  with  intent  in 
any  of  the  cases  aforesaid  to  defraud  any  person  whatever, 
every  such  offender  shall  be  guilty  of  felony  ;  and  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  four  years. 

Sec.  10.  If  any  person  shall  without  lawful  excuse, 
the  proof  whereof  shall  lie  upon  the  party  accused,  pur- 
chase, or  receive  from  any  other  person,  or  have  in  his  cus- 
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tody  or  possession,  any  forged  Province  or  Treasury  Note, 
Bank  Note,  Bank  Bill  of  Exchange,  or  Bank  Post  Bill,  or 
blank  Treasury  Note,  or  blank  Bank  Note,  or  blank  Bank 
Bill  of  Exchange,  or  blank  Post  Bill,  knowing  the  same  re- 
spectively to  be  forged,  every  such  offender  shall  be  guilty 
of  felony  ;  and  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  four  years. 

Sec,  16.  Provides,  that  in  all  cases  where  any  of  the 
offences  aforesaid  has  been  committed,  with  regard  to  any 
Bill,  Note,  or  other  paper  aforesaid,  made,  or  purporting  to 
have  been  made,  in  any  country  out  of  the  Province,  or  in 
whatever  language  or  languages  ;  every  person  so  offending, 
and  all  aiders  and  abettors,  shall  be  punishable  under  the 
Act  in  the  same  manner  as  if  the  writing  or  matter  had  pur- 
ported to  be  made,  or  had  been  made  within  the  Province  ; 
and  also  further  provides,  that  where  any  of  the  offences 
aforesaid  has  been  committed,  with  regard  to  any  Bill,  Note, 
or  other  paper  for  the  payment  of  money  only,  or  for  the 
payment  of  money,  together  with  some  other  purpose,  and 
made  payable,  or  purporting  to  be  made  payable,  in  any 
place  whatever  out  of  the  Province,  and  in  whatever  lan- 
guage or  languages,  and  whether  under  seal  or  otherwise, 
every  person  so  offending,  and  all  persons  aiding  and  abet- 
ting such  person,  shall  be  deemed  offenders  within  the 
meaning  of  the  Act,  and  be  punished  in  the  same  manner 
as  if  the  money  had  been  payable,  or  had  purported  to  be 
payable  in  this  Province.  Perpetual. 

The  informations  taken  by  the  Justice  under  any  of 
these  Statutes,  must  be  upon  oath.  For  directions  as  to 
the  course  of  proceeding  on  any  such  information,  and  for 
the  forms,  see,  respectively.  Titles, — Information,  Warrant, 
Examination,  Bail,  and  Commitmeait ;  also  Titles, — Forge- 
ry and  Larceny. 

— m — 

BISCUIT,  See  BREAD. 

— m — 

BLASPHEMY  AND  PROFANENESS. 

By  the  32  G.  2,  c.  20.  1  V.  28,  persons  who  shall 
wilfully  blaspheme  the  Holy  Name  of  God,  or  deny,  curse, 
or  reproach  the  true  God,  his  creation  or  government  of  the 
world  ;  or  deny,  curse,  or  reproach  the  canonical  ^Scriptures, 
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in  the  books  of  the  Old  and  New  Testament,  shall,  on  con- 
viction at  the  Court  of  Assize  or  Sessions  of  the  Peace,  be 
set  twice  in  the  pillory,  for  one  hour  each  time ;  or  be  impri- 
soned for  three  months  at  the  discretion  of  the  Court.  Per- 
petual. 

— m  

BREAD. 

By  the  3  G.  3,  c.  3.  1  V.  87. — Flour,  biscuit  and  ship  nonr  and 
bread  shall  be  sold,  bartered  or  exchanged,  only  by  weight,  Bread  to  be 
and  every  person  who  shall  sell,  barter  or  exchange  the  same  ^veif/h7only. 
in  any  other  manner,  shall  forfeit  the  article,  and  shall  also 
forfeit  the  sum  of  twenty  shillings  for  every  hundred  weight, 
and  so  in  proportion  for  a  less  quantity  of  the  same,  which 
has  been  so  sold,  bartered  or  exchanged  ;  such  penalty  with 
costs  of  prosecution,  to  be  recovered  on  the  oath  of  one  wit- 
ness, before  any  two  Justices  for  the  county.     The  article 
forfeited  shall  be  applied  to  the  use  of  the  poor  of  the  town 
or  place  where  the  offence  was  committed,  and  the  penalty 
recovered  shall  go  to  the  person  who  informed  and  sued  for 
the  same.    Provided  that  all  prosecutions  shall  be  commenced 
within  ten  days  after  the  offence  was  committed. 

Note. — If  the  penalty  adjudged  is  not  paid  on  convic- 
tion, it  is  conceived  that  neither  a  warrant  of  distress  against 
the  goods  of  the  offender,  nor  any  process  against  his  body 
can  be  issued,  as  no  final  process  of  any  kind  is  directed  or 
authorised  by  the  Statute. 

By  the  36  G.  3,  c.  8.  1  V.  371,  made  perpetual  by  48  Assize  of 
G.  3,  c.  22.  2  V.  22.—"  General  or  Special  Sessions  may  set 
the  assize  of  bread,  made  and  offered  for  sale,  in  the  manner 
prescribed  in  the  Statute  ;  and  in  any  place  where  such  as- 
size is  established,  no  person  shall  make  for  sale,  or  sell, 
or  expose  for  sale,  any  sort  of  bread,  other  than  wheaten 
bread,  and  such  other  sorts  of  bread  as  in  such  place  shall  by 
the  Court  be  publicly  allowed  to  be  made  or  sold,  under  a 
penalty  of  not  more  than  twenty  shillings,  nor  less  than  five 
shillings,  to  be  recovered  before  any  Justice  or  Justices. 

Sec.  8  &  9.  When  the  Justices  in  Sessions  shall  order 
and  allow  bread  to  be  made  for  sale,  mixed  of  diflerent  kinds 
of  flour  or  meal,  the  bakers  shall  conform  to  the  regulations 
made  and  published  by  such  Justices,  under  a  penalty  not 
exceeding  twenty  shillings,  nor  less  than  five  shillings,  in  the 
discretion  of  the  Justice  before  whom  the  party  shall  be  con- 
victed. 
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Quality.  Sec.  10.    Bread  for  sale  shall  be  well  made,  without  any 

damaged  or  musty  ingredients  ;  on  pain,  that  every  person, 
(other  than  a  journeyman  or  servant)  who  shall  offend,  shall, 
on  conviction  before  one  Justice,  forfeit  not  more  than  three 
pounds,  nor  less  than  forty  shillings ;  or  be  committed  to  the 
house  of  correction,  or  the  county  jail,  and  be  there  kept  at 
hard  labour,  for  not  less  than  seven  days,  nor  more  than  four- 
teen days,  at  the  discretion  of  the  Justice,  .and  every  jour- 
neyman and  servant,  knowingly  offending  therein,  shall,  on 
the  like  conviction,  forfeit  not  more  than  forty  shillings,  nor 
less  than  twenty  shilhngs  ;  or  be  committed  as  aforesaid. 
And  the  Justice  before  whom  any  offender  shall  be  convic- 
ted, shall,  out  of  the  money  forfeited,  cause  the  offender's 
name  and  offence  to  be  published  in  some  Newspaper. 
Deficiency  in  gec.  11.    Persons  making,  selling  or  offering  for  sale, 

^  bread  of  less  weight  than  the  assize  established,  on  conviction 

shall  forfeit  not  more  than  five  shillings,  nor  less  than  one 
shilling,  for  every  ounce  deficient  in  a  loaf,  and  for  any  de- 
ficiency less  than  an  ounce,,  not  less  than  a  sixpence,  nor  more 
than  two  shillings  and  sixpence,  according  as  any  Justice  be- 
fore whom  any  such  deficient  bread  shall  be  brought,  shall  see 
fit  to  order  ;  so  as  such  bread  be  weighed  before  such  Jus- 
tice, within  twentyrfour  hours  after  it  was  baked,  or  sold,  or 
exposed  for  sale  ;  unless  the  party  against  whom  the  com- 
plaint has  been  made,  can  make  out  to  the  satisfaction  of  the 
Justice,  that  the  deficiency  arose  wholly  from  some  unavoid- 
able accident  in  baking,  or  otherwise,  or  was  occasioned  by 
some  accident,  contrivance,  or  confederacy. 
Marking  Sec.  12.    Bread  for  sale  shall  be  marked  with  the  initial 

Bread.  letters  of  the  baker's  name,  and  of  the  quality  of  the  flour, 

under  a  penalty  of  not  less  than  five  shillings,  nor  more  than 
twenty  shillings,  in  the  discretion  of  the  Justice  before  whom 
the  offender  shall  be  convicted. 
Searching  for         ^ec.  13  &  14.    Cierks  of  the  Market,  Justices  of  the 
defective       Peace,  or  Constables  authorized  by  warrant  of  a  Justice,  may, 
Bread.  -^^       ^^^^  time,  enter  any  house,  shop,  or  other  place  belong- 

ing to  any  baker  or  seller  of  bread,  and  search  for,  weigh  and 
try  any  bread,  and  if  any  of  the  same  on  trial  by  such  Jus- 
tice, or  Clerk  of  the  Market,  or  on  proof  by  one  credible 
witness,  before  any  Justice,  shall  be  found  deficient  in  weight, 
or  not  truly  marked,  or  deficient  in  due  working,  or  baking, 
or  in  the  goodness  of  the  stuff,  or  mixed  with  improper  or 
undue  proportions  of  flour  or  meal,  or  with  any  ingredients 
not  allowed  by  the  Act,  such  bread  may  be  seized  and  dis- 
posed of  to  poor  persons,  as  the  Justice  may  see  fit ;  and  any 
person  obstructing  such  search  or  seizure,  shall  forfeit  not  less 
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than  twenty,  nor  more  than  forty  shiUings.  Provided,  that 
if  any  baker  shall  make  it  appear  to  the  Justice,  that  the  of- 
fence for  which  he  paid  the  penalty,  was  occasioned  by  his 
journeyman,  or  servant,  the  Justice  shall  issue  his  warrant  to 
bring  such  offender  before  him,  and  on  being  convicted  the 
Justice  shall  order  what  sum  he  shall  pay,  by  way  of  recom- 
pense ;  and  on  his  failing  to  pay  the  same,  the  Justice  shall 
commit  him  to  the  house  of  correction,  or  other  prison,  there 
to  be  kept  to  hard  labour,  for  any  time  not  exceeding  one 
month,  unless  payment  be  sooner  made. 

Sec.  17.  One  Justice,  or  more,  may  hear  and  deter-  fiearin«r 
mine  in  a  summary  way,  offences  against  the  true  intent  of  Offenceu. 
the  Act ;  and  for  that  purpose,  may  summon  the  party  ac- 
cused, and  on  his  not  appearing,  or  offering  sufficient  ex- 
cuse therefor,  may  on  affidavit  of  offence,  issue  a  Warrant 
to  apprehend  him,  and  whether  he  is  arrested  or  not,  the 
Justice  may  proceed  to  examine  witnesses  as  to  the  offence, 
and  either  convict  or  acquit,  and  on  conviction  of  the  party, 
if  the  money  forfeited  shall  not  be  paid  within  twenty-four 
hours  after  conviction,  the  Justice  shall  issue  a  warrant  of 
distress  against  his  goods  and  chattels  ;  and  if  within  five 
days  after  levying  thereof,  the  money  forfeited  shall  not  be 
paid,  the  goods  seized  shall  be  appraised  and  sold  ;  and  oat 
of  the  proceeds,  the  penalty,  and  all  charges  shall  be  de- 
ducted, rendering  any  overplus  to  the  owner  ;  and  for  want 
of  distress  the  party  convicted  shall  be  committed  to  the 
county  jail,  or  house  of  correction,  for  not  less  than  seven 
days,  nor  more  than  twenty-one  days,  unless  the  penalty 
and  charges  shall  be  paid,  before  the  expiration  of  the  term 
of  commitment,  half  of  such  penalties  to  go  to  the  informer, 
and  the  other  half  to  be  paid  by  the  Justice,  into  the  Ses- 
sions, to  be  there  disposed  of,  for  better  carrying  the  Act 
into  execution. 

Sec.  19.    Justices  and  others  sued  for  any  thing  done  Pleading 
under  authority  of  the  Act,  may  plead  the  general  issue,  i^^,ft^^,fo"rf 
and  give  the  special  matter  in  evidence,  and  on  judgment  in  prosecutions, 
their  favour,  shall  have  treble  costs.    No  person  to  be  con- 
victed for  any  offence  against  the  Act,  unless  the  prosecu- 
tion for  the  same  be  commenced  within  three  days  after  the 
oflence  committed.  Perpetual. 

For  the  Forms  required  under  this  Title,  see  respectively. 
Titles, — Information,  Summons,  Warrant,  Conviction,  Dis- 
tress, Conmiitment, — the  forms  under  which  Titles  may  be 
readily  altered  or  filled  up,  so  as  to  answer. 

ii 
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BRICKS. 

By  the  32  G.  3,  c.  4.  1  V.  292,  "  All  Bricks  for  sale, 
shall  be  inspected  by  the  officers  appointed  for  that  purpose, 
and  those  who  shall  refuse  to  accept  of  the  office,  or  who 
shall  be  guilty  of  any  neglect  or  misbehaviour,  in  the  execu- 
tion of  the  duties  thereof,  shall  forfeit  and  pay  for  the  use 
of  the  poor  in  the  town  v/herein  they  reside,  a  sura  not  ex- 
ceeding three  pounds,  to  be  recovered  before  any  two  Justi- 
ces of  the  Peace  for  the  County. 
Size  anti  The  above  Statute  is  repealed  as  to  the  size  of  bricks, 

quality.  r^g  q  ^       21.  2  V.  209,  which  enacts,  that  all 

bricks  made  in  this  Province  for  sale,  or  sold  therein,  shall 
be  of  the  size  and  dimensions  following,  that  is  to  say  :  those 
of  the  larger  size  shall  be  nine  inches  in  length,  four  inches 
and  three-eighths  of  an  inch  in  width,  and  two  inches  and 
one  half  in  thickness ;  and  those  of  the  smaller  size,  shall  be 
eight  inches  and  one  quarter  in  length,  four  inches  in  width, 
and  two  inches  in  thickness.  And  all  bricks  sold  or  offiired 
for  sale,  shall  be  inspected  by  one  of  the  officers  appointed 
for  that  purpose ;  and  all  such  bricks  of  any  other  or  differ- 
ent dimensions  than  is  above  provided,  shall  be  seized  by 
the  said  inspector,  unless  their  actual  size  and  dimensions, 
shall  have  been  declared  by  the  owner  or  seller  thereof,  and 
he  shall  have  sold  or  offered  them  for  sale,  as  and  for  bricks 
of  such  their  actual  size  and  dimensions  ;  and  all  bricks  in- 
spected as  aforesaid,  that  shall  not  be  well  burnt,  or  be 
otherwise  good  and  merchantable,  shall  be  seized  by  the  in- 
spector, unless  the  same  shall  have  been  sold  or  offered  for 
sale,  as  inferior  or  refuse  bricks. 

Sec.  4.    The  Inspector  shall  receive  from  the  Seller, 
nine  pence  for  every  thousand  bricks  inspected,  and  so  in 
proportion  for  any  smaller  number. 
Prosecution  gg^.^  ^     If  {[^q  number  of  bricks  seized,  do  not  exceed 

two  thousand,  the  offender  may  be  convicted  before  one  Jus- 
tice of  the  Peace,  upon  the  oath  of  one  witness  or  more  ; 
and  upon  such  conviction,  the  bricks  so  seized  shall  be  ad- 
judged forfeited  ;  and  the  person  convicted,  shall  be  adjudg- 
ed to  pay  the  costs  of  prosecution  ;  one  half  of  the  forfeiture 
shall  go  to  the  inspector  who  made  the  seizure,  for  his  trouble, 
and  expense  of  storage  and  prosecution,  and  the  other  half 
to  the  use  of  the  poor  of  the  county  where  the  conviction 
shall  take  place.  Perpetual. 

For  the  Forms  required,  see,  respectively,  Titles — In- 
formation, Summons,  Conviction. 


and  forfeit 
ures 
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BRIDEWELL,  &c. 

By  the  33,  G.  2.  c.       Sec.  2,  I  V.  41,  (which  relates  What  persons 
only  to  the  town  of  Hahfax,)  it  is  provided^  that  the  Justices  ^^^'^Y 
of  the  Peace  in  their  General  Sessions,  or  any  one  Justice        * ' 
out  of  Court,  may  send  and  commit  to  the  House  of  Correc- 
tion, to  be  kept,  governed  and  punished,  according  to  the 
rules  and  orders  tliereol^  all  disorderly  and  idle  pereons,  and 
^?uch  as  shall  be  found  begging  or  practising  any  unlawful 
games,  or  pretending  to  fortune  telling,  common  drunkards, 
persons  of  lewd  behaviour,  vagabonds,  runaways,  stubborn 
servants,  and  children,  and  persons  who  notoriously  misj^end 
their  time,  to  the  neglect  and  prejudice  of  their  own  or  their 
family's  support ;  upon  dae  conviction  of  any  of  the  said  of- 
fences or  disorders.  Perpetual. 

By  the  32,  G.  3,  c.  5.  1  V.  293,  The  Justices  of  the  Providing 
Peace  and  Grand  Juries  of  the  several  counties  and  districts,  Work-houses 
in  their  General  Sessions,  when  they  shall  think  necessary, 
may  provide  proffer  buildings,  or  appropriate  a  certain  part 
of  the  county  or  district  jail  as  a  workhouse,  or  house  of  cor- 
rection ;  and  the  Justices  in  their  Sessions,  or  any  one  Jus- 
tice out  of  Court,  msLY  commit  thereto,  all  persons  of  the 
descriptions  mentioned  in  the  above  second  clause  of  the 
above  Stat.  33,  G.  2,  c.  1,  which  clause,  is  hereby  extend- 
ed to  the  whole  Province.  The  Justices  in  Sessions,  shall 
appoint  keepers  of  the  said  workhouses,  and  shall  nomi- 
nate three  of  their  Bench  to  have  the  inspection  of  such 
workhouses,  one  of  whom,  in  rotation,  shall  visit  the  same, 
at  least  once  in  every  month,  to  see  that  such  persons  as 
shall  be  committed  thereto,  be  kept  diligently  at  work,  and 
to  rectify  any  abuses  that  may  be  found  in  the  management 
thereof,  in  concurrence  with  the  other  Justices  ;  and  such 
Justice,  shall  report  the  same  without  delay  to  the  Justices  in 
their  Sessions.  The  terra  for  which  persons  shall  be  com- 
mitted to  such  workhouses,  shall  be,  until  the  meeting  of 
the  next  General  Sessions  of  the  Peace,  or  until  otherwise 
discharged  by  law.  Provided  however,  that  it  shall  be  law- 
ful for  the  Justices  appointed  as  aforesaid,  to  visit  such 
workhouses,  or  for  any  other  two  Justices  of  the  Peace  for 
the  County,  at  any  time  to  discharge  any  j^erson  committed 
to  the  same,  if  tliey  shall  think  it  fit  and  proper  so  to  do. 
Perpetual. 

By  the  56  G.  3,  c.  6.  I  V.  201,  the  Court  before  whom  Punishment 
any  person  shall  be  convicted  of  any  clergyable  felony,  lar-  f^j^^Jf/j^^^^j^ 
ceny,  of  receiving  stolen  goods,  knowing  them  to  be  stolen,  ' 
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or  other  lesser  criminal  offence,  may  sentence  the  offender 
to  be  put  and  kept  to  hard  labour  in  the  house  of  correction 
at  Halifax,  or  elsewhere,  or  upon  the  highways  or  other 
public  works  in  the  Province,  for  any  time  not  exceeding 
seven  years.  Perpetual. 

Note. — The  power  given  in  this  Act  of  sending  to  the 
Bridewell  at  Halifax,  offenders  convicted  in  any  other  parts 
of  the  Province  than  Halifax,  may  be  considered  to  be  vir- 
tually taken  away  by  the  7  Vic.  c.  3.  Sess.  1844,  establish- 
ing the  Provincial  Penitentiary,  by  which  Act  convicted 
criminal  offenders,  in  all  parts  of  the  Province,  may  be  re- 
moved to  such  Penitentiary. 

For  general  directions  as  to  the  proceedings  under  the  two 
first  Statutes  above  recited ;  and  for  the  Forms  required,  see 
Titles, — Information,  Warrant,  Conviction,  Commitment.  | 

— m — 
BRIDGES. 

By  the  5  W.  4,  c.  13,  4  V.  385,  Presentments  may  be 
made,  and  confirmed  in  the  General  Sessions,  or,  on  neglect 
of  presentments,  amercements  may  be  made,  for  the  pay- 
ment of  all  such  sums  of  money  as  may  be  necessary  to  be 
raised,  or  expences  that  may  have  arisen,  for  the  building  or 
repairing  of  Bridges  within  the  county  or  district.  Tempo-  H 
rary. 

As  to  trotting  or  galloping  over  bridges,  see  Title, — 
Carriages. 

By  the  Common  Law,  Counties  are  chargeable  with 
the  repair  of  public  bridges.    1  Burn's,  367. 

— m — 
BUGGERY. 

By  the  4  V.  c.  6,  Sec.  14,  Sess.  1841,  Persons  who 
shall  be  convicted  of  the  detestable  sin  of  Buggery  with  p 
mankind,  or  beast,  shall  suffer  death.  j 

The  Forms  and  the  proceedings  by  the  Justice,  will  be 
the  same  as  in  other  cases  of  felony,  or  of  assault,  &c.,  for 
which,  see  respectively.  Titles, — Information,  Warrant,  Ex-  ! 
amination,  Commitment.  Justices  cannot  discharge  a  party 
on  bail  for  this  offence,  but  must  commit  them  to  prison, 
but  two  Justices  may  admit  to  bail  a  person  who  it  appears 
on  trial  before  them,  made  the  assault,  with  intent  to  com- 
mit the  offence.    See  Title,^ — Assault  and  Battery.  j 
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BUOYS,  see  NAVIGATION. 

— m — 
BURGLARY. 

Burglary  is  a  felony  at  common  law,  in  breaking  and 
entering  the  mansion  house  of  another,  in  the  night,  with 
intent  to  commit  some  felony,  within  the  same,  whether  the 
felonious  intent  be  executed  or  not.  Hale's  Sam.  79.  1 
Burn's,  393. 

To  constitute  a  breaking,  the  entrance  must  be  obtain-  Breaking, 
ed  either  by  fraud,  conspiracy,  threat,  or  force.  If  the 
door  of  a  mansion  house  stand  open,  and  the  thief  enter, 
or  if  the  window  of  the  house  be  open,  and  a  thief  with  a 
hook  or  other  engine,  draweth  out  some  of  the  goods  of  the 
owner,  there  is  no  burglary  in  either  case  ;  because  there  is 
no  actual  breaking  of  the  house.  But  if  the  thief  breaks  the 
glass  of  a  window,  and  with  a  hook,  or  other  engine,  draws 
out  some  of  the  goods  of  the  owner,  it  is  burglary.  3  Inst. 
64.    1  Burn's,  394. 

And  Lord  Hale  says,  these  Acts  amount  to  an  actual 
breaking,  viz  :  opening  the  casement,  or  breaking  the  glass 
window,  picking  open  the  lock  of  a  door,  or  pulling  back 
the  lock,  or  the  leaf  of  a  window,  or  unlatching  the  door 
that  is  only  latched,  so  entering  by  the  chimney,  is  a  break- 
ing, for  it  is  as  much  closed  as  the  nature  of  things  will  per- 
mit.   1  Burn's,  394. 

If  a  thief  enter  a  dwelling  house  in  the  night,  through 
the  outer  door  being  left  open,  or  by  an  open  window,  and 
when  within  the  house,  he  turn  the  key,  or  unlatch  a  cham- 
ber door,  with  intent  to  commit  a  felony,  this  is  burglary. 
Id.  395. 

It  is  deemed  an  entry,  when  the  thief  breaks  the  house,  and  Entry, 
his  body,  or  any  part  thereof,  as  his  foot,  or  his  arm,  is 
within  any  part  of  the  house.  So  if  one  put  a  gun  into  a 
window,  which  he  hath  broken,  (though  tlie  hand  be  not  in,) 
or  into  a  hole  of  the  house  which  he  hath  made,  with  intent 
to  murder,  or  kill,  this  is  an  entry,  and  breaking  of  the  house  ; 
but  if  he  doth  barely  break  the  house  without  any  such  en- 
try, this  is  no  burglary.    Id.  397. 

If  divers  come  in  the  night  to  do  a  burglary,  and  one 
of  them  break  and  enter,  the  rest  of  them  standing  to  watch 
at  a  distance,  it  is  burglary  in  all.    Id.  399. 

The  mansion-house,  not  only  includes  the  dwelling-  What  build- 
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ings  Mission  house,  but  -alst-)  tlic  oiit-houses,  as  barn,  stable,  cow-house, 
i.l..iis(i  iti-      clairy-bouse,  if  thev  be  parcel  of  the  messuaoe,  thousfh  thev 

eludes.  "  i       i"'  r         ...  ^  p 

'dre  ]iot  under  tiie  same  root,  or  joining  contiguous  to  it.  Id. 

It  is  not  necessary  to  make  it  burglary,  that  any  person 
be  actually  in  the  house  at  the  very  time  of  the  offence  com- 
mitted,   id.  400. 

What  piinii  There  can  be  no  burglary  in  the  day  time,  but  only  in 

lifi.rhr""'"^'    the  night ;  and  therefore  if  there  be  day  light  enough  begun 
°  '  or  left,  either  by  the  light  of  the  sun  or  twilight,  whereby 

the  countenance  of  a  person  may  be  reasonably  discerned,  it 
is  no  burglary  ;  but  this  does  not  extend  to  moon  light.  Id. 
405. 

They  are  burglars  who  break  any  house  in  the  night,  al- 
though they  take  n-o thing  away.    Id.  406. 

'By  the  4  Vic.  c.  7,  Sec,  9,  Sess.  1841,  Whosoever 
shall  burglariously  break  and  eiit'er  into  any  dwelling  house, 
and  shall  assault  with  intent  ttj  murder  any  person  being 
therein,  or  shall  stab,  cut,  wound,  beat  or  strike  any  such 
person,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  suffer  deatii. 

Sec.  10.    Whosoever  shall  be  convicted  of  the  crime  of 
burglary,  shall  be  liable  at  the  discretion  of  the  Court  to  be 
imprisoned  for  the  term  of  the  natural  life  of  the  offender,  or 
for  any  tei'm  not  less  than  one  year.  Perpetual. 
Direciioius.  The  Justice  before  Avhom  a  party  cliarged  with  burglary 

is  brought,  must  proceed  to  examine  concerning  the  offence, 
according  to  the  directions  contained  under  the  Title, — Ex- 
amination,; and  if  the  higher  offence,  with  an  assault,  &c.,  is 
])roved,  although  it  does  not  appear  that  the  person  charged 
is  the  party  who  is  guilty,  yet  the  Justice  cannot  discharge 
him,  on  bail,  or  otherwise,  but  must  commit  him  to  jail,  to 
take  his  trial  ;  for  which  see  Title — Commitment.  For  the 
offence  in  the  last  recited  clause,  and  winch  is  punishable 
with  imprisonment,  two  Justices  may  or  may  not  bail  the 
party,  in  their  discretion,  according  to  the  circumstances  of 
the  case.  For  further  information,  and  as  to  Forms  in  case 
of  bailing,  see  Title, — Bail. 

No.  i. 

Form  of  Informatmn  of  Burglary. 

County  of  }     The  Information  and  complaint  of  A.  I.  of 

\  ,  in  the  said  County  of  yeoman,  made 

on  oath  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and          before  me  A.  M.,  Esquire, 

♦:>ne  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  county. 
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The  said  deponent  saith,  that  in  the  night  of  the  — - 

fjay  of  ,  in  the  year  aforesaid,  the  dwelling  ho'Use  of  liiia 

the  said  A.  I.,  at  ■  aforesaid,  in  the  county  aforesaid, 

was  feloniously  and  burglariously  broken  open,  and  the  foli- 

lowing  articles,  namely,  of  the  value  of  ,  and 

.  .  of  the  value  of  of  the  goods  and  chattels 

of  him,  the  said  A.  I.,  were  feloniously  and  burglariously 
stolen,  taken,  and  can-ied  away  from  thence  ;  and  that  he 
hath  just  cause  to  suspect,  and  doth  suspect^  that  A.  O., 

Ij^te  of  in  the  county  of  labourer,  did  break  into 

the  said  dwelling  house,  and  steal  and  carry  away  the  said 
£foods. 

A.  L 

Sworn  before  me, 

A.  M.,  J.  P. 

No.  2. 

WciiTant  to  Apprehend  a  Burglar. 

County  of  )     To  each  and  every  of  the  Constables  respcc- 
)  tively ,  for  tlie  several  Townships  of  the  said  Coun- 

[SeaL]         ty  of  

Forasmuch  as  A.  I.  of  in  the  county  of  

yeoman,  hath  this  day  made  information  and  complaint  upon 
oath  before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the  said  county,  that  in  the  night  of 

the  day  of  ,  in  the  year  aforesaid,  the  dwelling 

house  of  him  the  said  A.  I.,  at  in  the  county  aforesaid, 

was  feloniously  and  burglariously  broken  open,  and  

of  the  value  of  ,  and   of  the  value  of  , 

of  the  goods  and  chattels  of  him  the  said  A.  I.,  were  felonious- 
ly and  burglariously  stolen,  taken,  and  carried  away  from 
thence  ;  and  that  he  hath  just  cause  to  suspect,  and  doth  sus- 
pect, that  A.  O.,  late  of  ,  in  the  county  of  labourer, 

did  commit  the  said  burglary  and  felony  :  These  are  therefore 
in  Her  said  Majesty's  name,  to  conniiand  you,  that  immedi- 
ately upon  sight  hereof,  you  do  apprehend  the  said  A.  O. 
and  bring  him  before  me,  to  answer  the  premises,  and  to  be 
further  dealt  withal  according  to  law^    Herein  fail  you  not. 

Given  under  my  hand  and  seal,  the  day  of  — —  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  • 

A.  M.,  J.  P. 

If  there  was  an  Assault,  or  any  personal  injury  commit- 
ted at  the  time  of  the  burglary,  it  must  be  stated  in  the  Infor- 
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mation  and  Warrant,  and  they  must  in  all  cases  be  filled  up, 
as  nearly  as  may  be,  according  to  the  facts. 

For  a  Form  of  Commitment,  see  Title, — Commitment. 

 m — 

BURiNING. 

Maliciously  and  voluntarily  burning  the  house  of  ano- 
ther, by  night  or  by  day,  is  felony  at  the  common  law.  1 
Burn's,  413. 

By  the  Statute  4  Vic.  c.  5,  Sess.  1841, — The  following 
enactments  have  been  made  with  regard  to  burning  or  des- 
troying buildings,  ships,  and  certain  other  kinds  of  property. 

Sec.  2.  Whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  dwelling-house,  any  person  being  therein,  shall  be 
guilty  of  felony  ;  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for  the  term 
of  the  natural  life  of  the  offender,  or  for  any  term  not  less 
than  seven  years. 

Sec.  3.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  church,  or  chapel,  or  to  any  chapel  for  the  re- 
ligious worship  of  persons  dissenting  from  the  United  Church 
of  England  and  Ireland  ;  or  shall  unlawfully  and  maliciously 
set  fire  to  any  public  building,  or  shall  unlawfully  or  malici- 
ously set  fire  to  any  house,  stable,  coach-house,  out-house, 
ware-house,  office,  shop,  mill,  malt-house,  barn  or  granary,  or 
to  any  building,  or  erection  used  in  carrying  on  any  trade  or 
manufacture,  or  any  branch  thereof,  whether  the  same  or 
any  of  them,  respectively,  shall  then  be  in  the  possession  of 
the  offender,  or  in  the  possession  of  any  other  person,  with 
intent  thereby  to  injure  or  defraud  any  person,  shall  be  guilty 
of  felony  ;  and  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  fourteen  years. 

Sec.  4.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship,  boat, 
or  vessel,  whereby  the  life  of  any  person  shall  be  destroyed, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
suffer  death. 

Sec.  5.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  anywise  destroy,  any  ship  or  ves- 
sel, either  with  intent  to  murder  any  person,  or  whereby  the 
life  of  any  person  shall  be  endangered,  shall  be  guilty  of  fel- 
ony ;  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  the  term  of  the  na- 
tural life  of  the  offender,  or  for  any  term  not  less  than  seven 
years. 
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Sec.  7.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to,  or  in  anywise  destroy  any  ship,  or  vessel,  whether 
the  same  be  complete,  or  in  an  unfinished  state,  or  shall  un- 
lawfully and  maliciously  set  fire  to,  cast  away,  or  in  anywise 
destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice 
any  owner,  or  part  owner  of  such  ship  or  vessel,  or  of  any 
goods  on  board  the  same,  or  any  person  that  hath  underwrit- 
ten, or  shall  underwrite  any  policy  of  insurance  upon  such 
ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods 
on  board  the  same,  shall  be  guilty  of  felony,  and  be  liable  to 
be  imprisoned  for  any  term  not  exceeding  fourteen  years. 

Sec.  10.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  mine  of  coal,  or  cannel  coal,  shall  be  guilty  of 
felony,  and  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  the  natural  life  of  the  offender,  or  for  any  term 
not  less  than  one  year. 

Sec.  11.  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  stack  of  corn,  grain,  pulse,  tares,  straw,  han- 
lin,  stubble,  hay,  turf,  peat,  coals,  charcoal,  or  wood,  or  any 
pile  of  wood,  shall  be  guilty  of  felony  ;  and  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  fourteen  years. 

Sec.  12.  In  case  of  every  felony  punishable  under  this 
Act,  every  principal  in  the  second  degree,  and  every  acces- 
sary before  ti^e  fact,  shall  be  punishable  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  Act  punishable  ; 
and  every  accessary  after  the  fact,  of  any  felony  punishable 
under  this  Act,  shall,  on  conviction,  be  liable  to  be  imprison- 
ed for  any  term  not  exceeding  three  years.  Perpetual, 

When  a  party  is  brought  before  a  Justice  or  Justices  Directions, 
charged  with  any  offence  under  the  above  Statute,  he  must 
be  examined  concerning  it,  according  to  tlie  directions  con- 
tained under  the  Title,  Examination.  On  a  charge  of  the 
offence  mentioned  in  Sec.  4,  which  is  punishable  with  death, 
Justices  of  the  Peace  cannot  admit  the  party  to  bail,  if  it  ap- 
pears on  examination,  that  the  offence  was  committed,  al- 
though it  should  appear  doubtful  if  the  person  so  charged  is 
the  party  guilty  ;  but  they  must  commit  him  to  prison.  On 
a  charge  of  any  of  the  other  offences,  being  punishable  with 
imprisonment  only,  two  Justices  may  bail  or  commit,  in  their 
discretion,  according  to  the  circumstances  of  the  case.  In 
all  cases,  the  Examinations  and  Recognizances  must  be  cer- 
tified and  sent  in  to  the  Supreme  Court,  at  its  next  Sitting 
in  the  county. 

For  the  Forms  required  on  any  of  the  said  charges  of 
Burning,  or  setting  on  fire,  see  Titles, — Information,  War- 
rant, Bail,  Commitment,  the  Forms  given  under  which  Ti- 
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ties  respectively,  may  be  readily  altered  or  filled  up,  so  as  to 
answer  in  any  such  cases. 

By  the  Commission  of  the  Peace,  any  Justice  may 
cause  to  come  before  him,  all  those  who,  to  any  of  the  peo- 
ple concerning  the  firing  of  their  houses,  have  used  threats, 
to  find  sufficient  security  for  the  peace,  or  their  good  be- 
haviour towards  the  King  and  his  people  ;  and  if  they  shall 
refuse  to  find  such  security,  may  cause  them  to  be  safely  kept 
in  the  King's  prisons,  until  they  shall  find  security. 

The  Forms  in  the  case  of  threats  of  Burning,  will  be 
found  under  the  Title,— Surety  for  the  Good  Behaviour. 

— m — 
CARRIAGES. 

Rates  of  Car-  By  the  33,  G.  2.  c.  11.  1  V.  53,  The  Justices  of  the 
riage,  «fec.  Peace  in  their  General  Sessions  for  the  county  of  HaUfax, 
shall  every  year,  in  the  months  of  March  and  September,  re- 
gulate the  fares  and  rates  for  the  carriage  of  wood,  barrels, 
hogsheads,  and  other  wares  and  merchandize  in  the  town 
of  Halifax,  and  its  suburbs  ;  and  shall  cause  a  table  of  such 
rates  to  be  posted  up  in  the  most  public  places  therein  ;  and 
if  any  carman,  or  owner  of  trucks  or  carts,  or  other  car- 
riage, shall  ask,  demand,  or  receive,  any  other  or  greater 
rates  than  is  allowed  by  such  table,  he  shall  forfeit  the  sum 
of  twenty  shillings  ;  to  be  recovered  on  the  oath  of  the  pro- 
secutor, before  any  Justice  of  the  Peace  for  that  county  ;  to 
be  levied  by  warrant  of  distress.  And  by  Sec.  3,  the  Justi- 
ces of  the  Peace  at  the  Quarter  Sessions  held  in  the  several 
other  counties,  are  also  empowered  and  required  every  year, 
in  the  months  of  March  and  September,  to  regulate  the  fares 
and  rates  of  carriages  for  the  several  towns  in  each  of  the 
said  counties,  in  like  manner,  and  with  the  same  penalties  ; 
and  to  be  recovered  as  is  before  directed.  One  half  of  the 
fines  and  forfeitures  shall  be  paid  to  the  prosecutor,  and  the 
other  half  be  applied  to  and  for  mending  and  repairing  the 
streets  of  the  town  where  the  offence  was  committed.  Per- 
petual. 

Note. — As  the  last  clause  of  the  above  Act,  directs 
the  rates  of  carriages  to  be  established  in  the  Quarter  Ses- 
sions in  the  months  of  March  and  September,  and  there  are 
no  Sessions  held  quarterly  in  any  of  those  Counties  of  the 
Province  to  which  that  clause  relates  ;  and  as  the  general 
half  yearly  Sessions  in  but  few  places,  if  any,  meet  in  those 
months ;  and  as  the  clause  imposes  a  penalty  and  must 
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therefore  be  construed  strictly,  it  would  seem,  that  under 
these  circumstances  it  cannot  be  carried  into  effect. 

By  the  4  G.  4,  c.  23.  3  V.  166,  the  following  regula-  Rules  for  dri- 
tions  are  enacted  concerning  the  driving  of  carriages.  Sec.  vmgCarnages 
2.  Every  person  who  shall  hereafter  drive  any  truck,  sled, 
or  wheel  carriage,  used  for  the  carriage  of  goods  within  the 
town  of  Halifax,  or  any  tow^n  within  this  Province,  shall  not 
on  any  pretence  whatever,  drive  swifter  than  a  slow  or  easy 
trot ;  and  shall  at  all  times  tak-e  care  to  lead  his  horse  or 
horses  with  a  halter,  or  to  guide  them  with  proper 
reins. 

Sec.  3.  Every  person  driving  any  chaise,  sleigh,  or  other 
carriage  whatsoever,  within  any  town  in  this  Province,  shall 
drive  the  same  in  a  moderate  and  careful  manner. 

Sec.  4.  Persons  driving  sleighs  or  sleds  in  any  of  the 
streets  or  highways  within  the  Province,  shall  have  affixed 
to  the  harness  used  for  the  purpose  of  drawing  each  such 
sleigh  or  sled,  at  the  least  two  good  open  bells,  or  four  round 
bells,  such  as  are  commonly  used  on  sleighs. 

Sec.  5.  All  sleds  used  for  the  carriage  of  loads  upon 
any  of  the  roads,  shall  not  be  less  than  four  feet  wide  from 
outside  to  outside  of  the  runners. 

Sec.  6,  It  shall  not  be  lawful  to  drive  upon  any  of  the 
roads,  any  load  of  hay  or  straw  of  a  greater  width  than  twelve 
feet  ;  nor  shall  it  be  lawful  for  persons  returning  with  sleds, 
to  suffer  pointed  stakes  to  remain  standing,  or  carry  frames, 
or  projecting  pieces  outside  of  the  sled. 

Sec.  7.  Every  person  who  in  summer  or  winter  shall 
drive  any  gig,  chaise,  carriage,  waggon,  cart,  truck,  sleigh  or 
sled,  on  any  street  in  the  Town  of  Halifax,  or  on  any  public 
road  or  highway,  shall  always  leave  the  centre  of  such  street 
or  road  on  his  right  hand  side. 

Sec.  8.  When  the  driver  of  any  carriage,  sleigh  or  sled, 
on  any  of  said  streets  or  public  roads,  attempts  to  pass  ano- 
ther carriage,  sleigh  or  sled,  having  its  head  in  the  same  di- 
rection, such  driver  shall  take  care  to  pass  on  the  right  side 
of  such  carriage,  sleigh,  or  sled,  so  as  to  leave  a  sufficient  way 
open  on  his  left  hand,  for  the  carriage,  sleigh  or  sled  which 
he  is  so  about  to  pass  ;  and  all  carriages,  sleighs,  and  sleds, 
at  all  times,  both  in  the  night  and  in  the  day,  shall  be  obliged 
to  keep  on  the  side  of  the  road  appointed  and  established  by 
this  Act. 

Sec.  9.    Whenever  any  carriage,  waggon,  cart,  truck.  Carriages 
sleigh,  or  sled,  shall  at  any  time  stop,  or  be  suffered  to  stand  stopp'"g>  Re- 
loaded, or  unloaded,  on  any  of  the  said  streets  of  Hahfax,  or 
public  road,  such  carriage,  waggoji,  cart,  truck,  sleigh,  or 
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sled,  shall  not  be  placed  nearer  to  the  centre  of  such  street  or 
road  than  eighteen  inches. 

Sec.  10.  Every  person  offending  against  any  of  the 
regulations  of  this  Act,  shall  upon  conviction  on  the  oath  of 
one  credible  vv^itness,  before  any  one  of  His  Majesty's  Justi- 
ces of  the  Peace,  forfeit  and  pay  for  each  and  every  offence, 
the  sum  of  ten  shillings  ;  and  in  case  of  refusal  or  neglect  to 
pay,  the  same  shall  be  levied  by  warrant  of  distress  on  the 
goods  and  chattels  of  such  offender ;  and  for  want  thereof, 
such  offender  shall  be  committed  by  such  Justice  to  the  Coun- 
ty jail,  for  a  period  not  exceeding  forty-eight  hours. 

Sec.  11.  All  prosecutions  under  the  Act  shall  be  com- 
menced in  forty-eight  hours  after  the  committing  of  the  of- 
fence. 

Sec.  12.  All  monies  arising  from  fines  under  the  pro- 
visions of  the  Act,  shall  be  paid  into  the  hands  of  the  Treasurer 
of  the  county  wherein  it  was  recovered  ;  and  be  applied  to 
the  repair  of  highways  in  such  county.  Temporary. 

The  following  amendments  have  been  made  to  the  fore- 
going Act,  by  the  5  Vic.  c.  35,  Sess.  1842.  Sec.  2.  Nothing 
in  the  said  Act  shall  extend  to  any  place  or  places  within  the 
limits  of  the  City  of  Halifax.  Sec.  3.  Every  person  who 
shall  hereafter  trot  or  gallop  any  horse,  mare,  gelding,  mule 
or  ass,  or  ox,  bull,  cow,  or  steer,  over  any  bridge  within  or 
partly  within  this  Province,  of  greater  length  than  twenty- 
five  feet,  shall  forfeit  and  pay  ten  shillings,  to  be  recovered 
and  applied  as  directed  in  the  foregoing  Act.  Temporary, 

By  the  4,  G.  4  c.  30.  3  V.  170.  It  shall  not  be  lawful  for 
the  driver  of  any  loaded  waggon  or  cart,  to  cause  the  same 
to  be  drawn  upon  any  of  the  public  roads  of  this  Province, 
with  any  one  or  more  of  the  wheels  thereof  locked  or  chain- 
ed, to  prevent  it  from  turning,  unless  such  driver  shall  cause 
to  be  placed  under  such  wheel  or  wheels  an  iron  shoe  not  less 
than  five  inches  in  width,  and  sixteen  inches  in  length  ;  or  a 
wooden  shoe  of  the  same  length,  and  eight  inches  wide,  con- 
nected with  a  chain  to  some  part  of  such  waggon  or  cart  in 
such  way,  that  such  wheel  or  wheels  so  chained  or  locked, 
shall  be  borne  up  and  drawn  upon  said  shoe.  Any  person 
who  shall  drive  any  waggon  or  cart  on  any  of  the  said  roads 
contrary  to  the  foregoing  regulation  ;  or  who  shall  place  and 
leave  on  any  of  the  said  roads  any  stones,  sticks,  or  other  ob- 
structions, shall  be  subject  to  a  fine  of  ten  shillings,  to  be  re- 
covered on  the  oath  of  one  credible  witness,  before  any  one 
of  His  Majesty's  Justices  of  the  Peace  for  the  county  or  town 
wherein  the  offence  was  committed;  which  sum  if  not  paid, 
shall  be  levied  by  warrant  from  such  Justice  of  the  Peace, 
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iTom  off  the  goods  and  chattels  of  the  offender  ;  and  for  want 
thereof,  he  shall  be  committed  to  the  jail  of  such  county,  for 
tfie  space  of  twenty  four  hours.  And  all  monies  arising  from 
hues  under  the  provisions  of  this  Act,  shall  be  applied  for  the 
repair  of  the  roads  in  the  county  wherein  the  same  shall  be 
received.  PerpetiiciL 

The  regulations  prescribed,  and  the  offences  mentioned  Diieciions. 
in  the  foregoing  Statutes,  are  so  clearly  stated  and  defined 
therein,  that  no  particular  or  extended  observations  need  here 
be  made  as  to  the  proceedings  before  Justices  touching  any 
of  those  offences.  It  will  be  sufficient  to  say,  that  the  pro- 
ceedings must  be  the  same  as  in  other  general  cases  for  the 
recovery  of  penalties,  or  the  punishment  of  the  offenders  ;  that 
is,  by  taking  the  information  in  writing,  summoning  the  party 
charged,  hearing  the  complaint,  issuing  a  warrant  of  distress, 
or  other  final  process,  as  directed  by  the  Statute  ;  as  to  all 
which,  and  other  requisite  proceedings,  and  the  Forms  re- 
quired, directions  will  be  found  respectively  under  the  Titles, 
— Information,  Summons,  Conviction,  Distress,  Commitment. 

 ^  

CATTLE. 

I.    Infected  Cattle. 

By  the  19  G.  3,  c.  2.  1  V.  213.— The  Justices  of  the 
Peace  are  empowered  and  directed  to  make  regulations  for 
the  preventing  the  going  at  large  of  infected  horses,  mares, 
geldings  and  cattle  ;  and  the  spreading  of  distempers  among 
them,  in  manner  as  shall  be  most  agreeable  to  the  circum- 
stances of  such  county  or  the  townships  therein ;  and  any 
person  who  shall  transgress  such  regulations  so  made,  shall 
be  subject  to  a  fine  not  exceeding'-ten  pounds,  to  be  recov- 
ered on  complaint  or  information,  before  any  two  of  His  Ma- 
jesty's Justices  of  the  Peace  for  the  county  wherein  the  of- 
fence shall  be  committed,  or  before  the  Justices  in  the  Ses- 
sions held  for  such  county  or  township  ;  and  be  levied  on  non 
payment  thereof,  by  warrant  of  distress  and  sale  of  the  offen- 
ders goods  and  chattels,  and  applied  for  the  township  where- 
in the  offence  was  committed.  .Perpetual 

11.    Maliciously  Killing  or  Maiming  Cattle. 

By  the  4  &  5  G.  4,  c.  4.  3  V.  181.  Persons  convicted 
in  His  Majesty's  Supreme  Court,  or  General  or  Quarter 
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Sessions  of  the  Peace,  of  maliciously,  unlawfully,  and  wil- 
lingly killing,  maiming,  wounding,  or  otherwise  hurting  any 
horse,  mare,  gelding,  ox,  bull,  cow,  steer,  heifer,  sheep, 
or  other  catde,  shall  suffer  such  punishment  by  imprison- 
ment or  public  whipping,  as  such  court  shall  in  their  discre- 
tion adjudge.  Provided  always,  that  nothing  herein  con- 
tained shall  subject  any  person  to  be  punished  or  imprisoned 
under  the  directions  of  this  clause,  who  shall  be  proceeded 
against  for  damages  by  the  party  aggrieved  ;  nor  shall  any 
person  who  shall  have  been  punished  or  imprisoned  under 
the  directions  of  this  clause,  be  liable  to  any  suit  or  action 
at  the  instance  of  the  party  aggrieved,  but  such  punishment 
or  imprisonment  shall  be  forever  a  bar  to  any  such  action  or 
suit.  Perpetual. 

Note. — No  trial  by  jury  can  now  take  place  in  the  Gene- 
mi  Sessions,  and  the  punishment  of  public  whipping  has 
been  abolished  in  all  cases. 

III.    Cruel  Treatment  of  Cattle, 

By  6  G.  4,  c.  22.  3  V.  213,  Any  person  owning  or 
having  the  charge  of  horses,  sheep,  or  other  cattle,  who 
shall  wantonly  and  cruelly"maim,  wound,  or  otherwise  hurt 
any  of  the  same,  shall  upon  conviction  before  any  one  ma- 
gistrate, by  any  one  or  more  witnesses,  forfeit  for  each  of- 
fence a  sum  not  exceeding  three  pounds,  nor  less  than  five 
shillings  ;  and  on  non-payment  thereof,  be  committed  to  the 
gaol,  or  house  of  correction,  for  a  time  not  exceeding  twen- 
ty days,  at  the  discretion  of  the  magistrate — one  half  of  the 
sum  forfeited  shall  be  paid  to  the  prosecutor,  and  the  other 
half  for  the  use  of  the  poor  of  the  parish  in  which  the  offence 
was  committed.  Perpetual. 

The  proceedings  by  the  Justice,  on  a  complaint  under 
the  Statute  relating  to  infected  cattle,  and  likewise  under 
the  foregoing  one  for  the  cruel  treatment  of  cattle,  will  be 
the  same  as  in  other  prosecutions  before  him  for  the  recovery 
of  penalties  ;  as  to  which  proceedings,  with  the  Forms  requir- 
ed, see  respectively.  Titles, — Information,  Summons,  Con- 
viction, Distress,  Commitment.  With  regard  to  the  offence 
of  killing  or  maiming  cattle,  it  will  be  observed,  that  prose- 
cutions for  the  same  must,  by  the  terms  of  the  Statute,  be  in 
the  Supreme  Court  or  in  the  Sessions,  but  any  one  Justice 
may  receive  complaints  of  such  offence,  on  oath,  and  issue 
his  warrant  for  the  arrest  of  the  party  charged,  and  on  his 
being  brought  before  him,  he  need  not  take  any  written  ex- 
aminations as  in  case  of  felony,  but  if  sufficient  bail  to  his 
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satisfaction  be  offered,  he  must  take  such  bail  for  the  appear- 
ance of  the  party,  to  answer  to  the  complaint  at  the  next 
term  of  the  Supreme  Court,  or  of  the  Sessions ;  and  there- 
upon discharge  the  prisoner ;  or  if  such  bail  is  not  produced, 
the  Justice  must  commit  the  prisoner  to  gaol. 

For  directions  as  to  bailing,  and  for  the  Forms  required, 
see  respectively.  Titles, — Information,  Warrant,  Bail,  Com- 
mitment. 

 m'-  

CHEAT. 

Of  Cheats  punishable  by  public  prosecution  there  are 
two  kinds ; — by  the  Common  Law,  and  by  the  Statute. 

L    By  the  Common  Law. 

Cheats  which  are  punishable  by  the  Common  Law,  may 
in  general  be  described  to  be,  deceitful  practices,  in  defraud- 
ing or  endeavouring  to  defraud  another  of  his  known  right, 
by  means  of  some  artful  device,  contrary  to  the  plain  rules  of 
common  honesty  ;  as  by  playing  with  false  dice  ;  or  by  caus- 
ing an  illiterate  person  to  execute  a  deed  to  his  prejudice,  by 
reading  it  over  to  him  in  words  different  from  those  in  which 
it  was  written  ;  or  by  persuading  a  woman  to  execute  writ- 
ings to  another,  as  her  trustee,  upon  an  intended  marriage, 
which  in  truth  contained  no  such  thing,  but  only  a  warrant 
of  Attorney  to  confess  a  judgment ;  or  by  suppressing  a  will ; 
and  such  like. 

It  seems  to  be  the  better  opinion,  that  the  deceitful  re- 
ceiving of  money  from  one  man  to  the  use  of  another,  upon 
a  false  pretence  of  having  a  message  and  order  to  that  pur- 
pose, is  not  punishable  by  a  criminal  prosecution,  because  it 
is  accompanied  with  no  manner  of  artful  contrivance,  but 
only  depends  on  a  bare  naked  lie. 

As  there  are  frauds  which  may  be  relieved  civilly,  and 
not  punished  criminally,  so  there  are  other  frauds  which  in  a 
special  case  may  not  be  helped  civilly,  and  yet  shall  be  pun- 
ished criminally ;  thus  if  a  minor  go  about  the  town,  and 
pretending  to  be  of  age,  defraud  many  persons  by  taking 
credit  for  considerable  quantities  of  goods,  and  then  insist 
on  his  nonage,  the  persons  injured  cannot  recover  the  value 
of  their  goods,  but  they  may  indict  and  punish  him  for  a 
common  cheat. 

The  distinction  which  as  it  seems  will  solve  almost  all  Distinction 
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as  to  public    cases  of  this  kind,  was  taken  in  a  case  where  the  defendant 
'^ivate  in"fjr   ^^'^"^  indicted  and  convicted  for  selling  beer  short  of  the  due 
p.ivd  e  injur)  j^^^ j  j^g^  measure,  to  wit,  sixteen  gallons,  as  and  for  eighteen. 

Upon  a  motion  in  arrest  of  judgment,  it  was  said  by  the  Court, 
"  This  is  only  an  inconvenience  and  injury  to  a  private  per- 
son, arising  from  his  own  negligence  and  carelessness  in  not 
measuring  the  liquor  upon  receiving  it.  Offences  that  are  in- 
dictable, must  be  such  as  affect  the  public,  as  if  a  man  use 
false  weights  and  measures,  and  sell  by  them  to  all,  or  to 
many  of  his  customers  ;  or  use  them  in  the  general  course  of 
his  dealing  ;  so  if  there  be  any  conspiracy  to  cheat.  But  in 
the  present  case,  it  is  only  a  non  performance  of  his  contract, 
for  which  the  other  may  bring  his  action.  So  the  selling  an 
unsound  horse,  for  a  sound  one,  is  not  indictable.  The  dis- 
tinction to  be  attended  to  in  all  cases  of  this  kind,  is  this  ;  that 
in  such  impositions  or  deceits  where  common  prudence  may 
guard  persons  against  their  suffering  from  them,  the  offence 
is  not  indictable,  but  where  false  weights  and  measures  are 
used,  or  false  tokens  produced,  or  such  methods  taken  to 
cheat  and  deceive  as  people  cannot  by  any  ordinary  care  or 
prudence  be  guarded  against,  there  it  is  an  offence  indictable." 

The  distinction  therefore  is  this  ;  if  a  person  sell  by  false 
weights,  though  only  to  one  person,  it  is  an  indictable  offence  ; 
but  if  without  false  weights,  he  sell  to  many  persons  a  less 
quantity  than  he  pretends  to  sell,  it  is  not  indictable. 

All  frauds  affecting  the  Crown  and  the  public  at  large, 
are  indictable,  though  arising  out  of  a  particular  transaction, 
or  contract  with  the  party. 

The  punishment  for  a  cheat  at  common  law  is,  generally, 
fine  and  imprisonment.    1  Burn^s,  467  to  470. 

II.    By  Statute. 

By  the  32  G.  2,  c.  20.  1  V.  31.  ''If  any  person  or 
persons  shall  falsely  and  deceitfully  obtain  or  get  into  his,  her 
or  their  hands  or  possession,  any  money,  goods,  chattels, 
jewels,  or  other  things,  of  any  other  person  or  persons,  by  co- 
lour and  means  of  any  privy  false  token,  or  counterfeit  letter, 
made  in  another  man's  name,  to  a  special  friend  or  acquain- 
tance, for  the  obtaining  of  money,  goods,  chattels,  jewels,  or 
other  things,  and  shall  be  thereof  convicted  in  any  Court  of 
Oyer  and  Terminer,  Court  of  Assize  and  General  Gaol  Deli- 
very, or  Quarter  Sessions  of  the  Peace,  every  such  offender 
shall  suffer  such  punishment  by  imprisonment,  sitting  upon 
the  pillory,  public  whipping,  or  hard  labour  in  the  house  of 
correction,  as  such  Court  where  the  offender  shall  be  con- 
victed, shall  in  their  discretion  adjudge."  Perpetual. 
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A  person  endeavouring  by  a  counterfeit  letter  to  defraud 
anotiier  of  goods,  and  being  apprehended  on  suspicion  of 
such  fraud,  before  he  hath  got  the  goods  into  his  possession, 
seems  not  to  be  within  this  Statute.    See  1  Burn's^  470. 

By  the  Stat.  4  Vic.  c.  7,  Sec.  44,  Sess.  1841.  If  any 
person  shall,  by  any  false  pretence,  obtain  from  any  other 
person,  any  chattel,  money,  or  valuable  security,  with  in- 
tent to  cheat  or  defraud  any  person  of  the  same,  every  such 
oftender  shall  be  guilty  of  a  misdemeanor ;  and  shall  be  lia- 
ble to  be  imprisoned  for  any  term  not  exceeding  seven  years  ; 
Provided,  that  if  upon  the  trial  of  any  person  indicted  for 
such  misdemeanor,  it  shall  be  proved,  that  he  obtained  the 
property  in  question  in  any  such  manner  as  to  amount  in 
law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled 
to  be  acquitted  of  such  misdemeanor  ;  ^nd  no  such  indict- 
ment shall  be  removeable  by  certiorari ;  and  no  person  tried 
for  such  misdemeanor  shall  be  hable  to  be  afterwards  prose- 
cuted for  larceny,  upon  the  same  facts.  Perpetual. 

By  the  5  Vic.  c.  20,  Sec.  .5,  Sess.  1842.  If  any  per- 
son shall  falsely  and  deceitfully  personate  any  owner  of  any 
share  or  interest,  of,  or  in  any  stock,  annuity,  or  other  pub- 
Uc  fund,  which  now  is,  or  hereafter  may  be,  transferable  or 
payable  at  the  Bank  of  England,  or  at  the  South  Sea  House, 
or  at  the  Treasury,  or  Office  of  the  Treasurer  of  this  Pro- 
vince ;  or  any  owner  of  any  share  or  interest  of  or  in  the 
capital  stock  of  any  body  corporate,  company,  or  society, 
which  now  is,  or  hereafter  may  be  established  by  Charter, 
or  Act  of  Parliament,  or  Act  of  the  General  Assembly  of 
this  Province  ;  or  any  owner  of  any  dividend,  payable  in 
respect  of  any  such  share  or  interest  as  aforesaid,  and  shall 
thereby  endeavor  to  transfer  any  share  or  interest  belonging 
to  any  such  owner,  or  thereby  endeavor  to  receive  any  mo- 
ney due  to  any  such  owner,  as  if  such  offender  were  the 
true  and  lawful  owner,  every  such  offender  shall  be  guilty 
of  felony  ;  and  shall  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  four  years.  Perpetual. 

For  the  course  of  proceeding  on  taking  an  Information 
for  any  of  the  foregoing  offences,  and  as  to  Bail  or  Commit- 
ment for  the  same,  see  those  Titles,  respectively. 

The  following  form  of  a  Warrant  may  be  made  to  serve 
in  any  case  under  either  of  the  two  first  mentioned  Statutes, 
and  it  may  also  readily  be  filled  up  so' as  to  answer  on  a 
charge  as  aforesaid,  for  falsely  personating  another. 
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Warrant  for  a  Cheat ;  on  either  of  the  foregoing  Statutes. 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
5  township  of   ,  in  the  said  county. 

[Seal.] 

Whereas  complaint  hath  been  made  unto  me  A.  M., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  county,  upon  the  oaths  of  A.  I.  and  A.  K., 

of  ,  in  the  said  county,  yeomen,  that  on  the  —  day  of 

 ,  in  the  year  of  our  Lord  ,  A  .  O.  of  ,  in  the 

said  county,  yeoman,  did  by  a  false  privy  token,  [or  coun- 
terfeit letter,]  [or  false  pretence,  or  as  the  case  may  be,] 
that  is  to  say,  by  [here  particularise  the  offence,]  falsely  and 
deceitfully  obtain,  and  get  into  his  hands  and  possession, 

from  C.  I.,  of   ,  •  trader,  certain  goods  and  chattels  of 

him  the  said  C.  I.,  that  is  to  say,  [here  mention  the  things,] 
contrary  to  the  Statute  in  that  case  made  :  These  are  there- 
fore to  command  you,  upon  sight  hereof,  forthwith  to  ap- 
prehend the  said  A.  O.,  and  bring  him  before  me,  to  an- 
swer unto  the  said  complaint,  and  further  to  be  dealt  withal , 

according  to  law.    Given  under  my  hand  and  seal,  at  , 

in  the  said  county,  the  day  of  ,  in  the  year  afore- 
said.                                               A.  M.,  J.  P. 

- — m — 

CHIMNIES,  see  FIREWARDS. 

— m — 
CLERK  OF  THE  PEACE, 

The  Custos  Rotulorum  shall  appoint  an  able  and  suffi- 
cient person,  residing  in  the  county  or  division,  to  execute 
the  office  of  Clerk  of  the  Peace,  by  himself  or  his  sufficient 
deputy,  (to  be  allowed  of  by  the  said  Custos  Rotulorum,) 
and  to  take  and  receive  the  fees,  profits,  and  perquisites 
thereof,  for  so  long  time  only,  as  such  Clerk  of  the  Peace 
shall  well  demean  himself  in  the  said  office.  Eng.  Stat. 
1  W.  c.  21,  <5.  5.    1  Burn's,  503. 

The  Custos  Rotulorum  shall  not  sell  the  place  of  Clerk 
of  the  Peace,  or  take  any  bond  or  other  assurance  to  receive 
any  reward,  fee,  or  profit  for  such  appointment,  on  pain 
that  each  of  them  shall  be  disabled  to  hold  his  office,  and 
forfeit  double  the  value  of  the  thing  given. 

By  Eng.  Stat.  1.  W.  3,  c.  21.    Every  Clerk  of  the 


CLERK  OF  THE  PEACE. 


Peace,  before  entering  upon  the  execution  of  his  office,  shall 
in  open  Sessions  take  the  oath  following  : — I,  A.  B.  do 
swear,  that  I  have  not,  nor  will  pay  any  sum  or  sums  of  mo- 
ney, or  other  reward  whatsoever,  nor  given  any  bond,  or  other 
insurance  to  pay  any  money,  fee  or  profit,  directly  or  indi- 
rectly,'to  any  person  or  persons  whomsoever,  for  such  nom- 
ination and  appointment ;  so  help  me  God. 

The  several  duties  of  the  Clerk  of  the  Peace,  with  other 
matters  relating  to  the  office,  under  various  Statutes  of  the 
Province,  may  for  convenience  be  arranged  under  the  follow- 
ing heads : — 

Fees,  &c. 

By  the  28  G.  3,  c.  15.  1  V.  261,  The  following  fees 
are  allowed  for  the  Clerk  of  the  Peace : — 

Drawing  an  Indictment  if  found, — two  shillings  and 
sixpence. 

Every  Trial  and  Judgment, — two  shillings  and  sixpence. 
Every  Submission,— two  shillings  and  sixpence. 
Concordatum  fee, — one  shilling  and  sixpence. 
Every  Petition  and  proceedings  thereon, — two  shillings 
and  sixpence. 

Every  cause  continued  by  traverse,  or  otherwise, — one 
shilling. 

Every  Presentment  proceeded  on,  to  be  paid  by  the 
delinquent, — three  shillings  and  four  pence. 

Certificate  of  Administering  the  State  Oaths, — one 
shining. 

Warrant  from  the  Court^— one  shilling. 

Every  Recognizance, — each  person,  one  shilling. 

Discharging  a  Recognizance,^ — one  shilling. 

By  the  2  W.  4,  c.  3,  ^  13.  4  V.  114.  Every  person 
who  shall  take  out  any  tavern  licence,  shop  licence,  or  gen- 
eral licence,  shall  pay  to  the  Clerk  of  the  Peace,  the  fee  of 
five  shilhngs,  in  full  for. his  services  in  and  about  the  grant- 
ing such  licence.  Perpetual. 

By  the  5  W.  4,  c.  13,  Sec.  1.  4  V.  385.  There  shall 
be  raised  by  presentment  in  the  Sessions  in  each  county  and 
district,  such  annual  sum,  not  less  than  twenty  pounds,  as 
shall  be  deemed  necessary  for  paying  the  Clerk  of  the  Peace 
for  such  of  his  services  in  that  office  for  which  no  provision 
is  otherwise  made.  Temporary, 

Fines. 


By  the  23  G.  3,  c.  1.  3  V.  230.  All  Clerks  of  the 
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Peace,  shall  once  in  every  six  months,  certify  under  the 
seals  of  their  respective  Courts,  into  the  office  of  the  Clerk 
of  the  Supreme  Court  at  Halifax,  an  account,  stating  there- 
in, the  several  fines,  penalties,  and  forfeitures  adjudged  to 
the  King  in  their  respective  Courts,  together  with  the  names 
of  the  persons  who  shall  be  adjudged  to  pay  the  same  ;  and 
in  case  the  same  shall  have  been  adjudged  within  the  said 
six  months,  then  such  Clerks  of  the  Peace  shall  certify  the 
same  as  aforesaid.  And  in  case  any  Clerk  of  the  Peace 
shall  neglect  to  make  a  return  in  the  manner  aforesaid  every 
six  months,  he  shall  forfeit  and  pay  for  every  neglect  the 
sum  of  five  pounds,  to  be  recovered  on  information  by  any 
person  whatsoever,  in  His  Majesty's  Supreme  Court  at  Ha- 
lifax. Perpetual, 

Licences. 

By  the  2  W.  4,  c.  3.  Sec.  9  &  12.  4  V.  113.  Clerks 
of  the  Peace  must  certify  on  all  licences  for  the  sale  of  spirit- 
uous liquors,  that  security  has  been  given  therefor  as  pre- 
scribed by  the  Statute  ;  and  they  shall  register  in  a  book, 
and  keep  a  correct  list  of  all  licences  granted  in  every  year, 
with  the  names,  additions,  and  residences  of  the  parties  h- 
cenced,  and  a  memorandum  of  the  house  or  shop  for  which 
such  licence  is  granted ;  and  the  several  dates  thereof,  with 
an  account  of  the  bonds  or  securities  given  previous  to  tak- 
ing out  such  licences,  and  the  amounts  of  the  licence  duly 
payable  on  every  such  licence,  and  the  respective  times  when 
the  same  are  payable,  and  paid  or  received,  and  such  book 
shall  be  exhibited  to  the  Justices  in  Session,  and  to  the 
Grand  Juries  whensoever  they  shall  require  the  same. — • 
Perpetual. 

Marriages. 

By  the  35  G.  3,  c.  2.  1  V.  348.  Certificates  of  Mar- 
riages solemnized  by  virtue  of  the  Statute,  shall  be  filed  with 
the  Clerk  of  the  Peace  for  the  County  where  such  Marriages 
take  place,  who  shall  within  three  days  record  every  such 
certificate,  under  the  penalty  of  five  pounds  for  every  neg- 
lect ;  to  be  recovered  in  any  Court  of  Record ;  one  half  to 
the  use  of  the  poor  of  the  township  wherein  the  offence  was 
committed,  and  the  remainder  to  the  person  prosecuting 
therefor.  Perpetual, 
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Returns,  6lc. 

By  the  39  G.  3,  c.  10.  1  V.  409.  Clerks  of  the  Peace 
shall  on  every  day  of  the  holding  of  a  Court  of  General  or 
Quarter  Sessions  of  the  Peace,  enter  in  a  book,  the  names 
of  every  Justice  of  the  Peace  w^ho  shall  attend  at  such 
Court,  and  assist  in  the  business  thereof ;  and  if  any  such 
Justice  shall  leave  the  Court  before  the  business  of  the  day 
shall  be  completed,  or  without  obtaining  the  consent  of  the 
major  part  of  the  magistrates  then  sitting,  his  name  shall  not 
be  entered  in  the  said  book  for  that  day,  but  shall  be  omit- 
ted as  though  he  had  totally  absented  himself  from  such 
meeting.  And  the  said  Clerks  of  the  Peace  shall  on  the 
first  day  of  the  sitting  of  the  Supreme  Court,  in  the  respect- 
ive counties  next  after  any  General  or  Quarter  Sessions, 
return  into  the  said  Supreme  Court,  lists  of  all  such  magis- 
trates as  have  wholly  neglected  to  attend  at  such  preceding 
Sessions.  And  if  any  Clerk  of  the  Peace  shall  neglect  to 
make  such  return,  he  shall  forfeit  and  pay  a  fine  of  five 
pounds  for  every  such  neglect.  Nothing  in  the  Act  to  ex- 
tend to  the  Members  of  His  Majesty's  Council,  the  Justices 
of  the  Courts  of  Common  Pleas,  or  to  Justices  throughout 
the  Province.  Perpetual, 

— m — 

COALS  AND  COAL  MINES. 

I.    Measuring  Coals. 

By  the  32  G.  3,  c.  4.  1  V.  291.  The  Sessions  in  the 
several  counties  shall  appoint  Measurers  of  Coal,  and  every 
person  so  appointed,  who  shall  refuse  to  accept  of  such 
office,  or  shall  be  guilty  of  any  neglect  or  misbehaviour  in 
the  execution  of  the  duties  thereof,  shall  forfeit  and  pay  for 
the  use  of  the  poor  in  the  town  wherein  he  resides,  a  sum 
not  exceeding  three  pounds  ;  to  be  recovered  before  any 
two  Justices  of  the  Peace  for  the  county.  And  by  the  56 
G.  3,  c.  4.  2  V.  200,  Every  Measurer  of  Coal  who  shall 
undertake  to  attend  the  measurement  thereof,  from  more 
than  one  vessel  at  one  and  the  same  time,  shall  forfeit  for 
every  such  offence,  forty  shillings ;  to  be  recovered  before 
any  one  Justice,  by  warrant  of  distress  ;  and  to  be  applied 
for  county  purposes.  Such  Measurer  shall  be  allowed  six 
pence  per  chaldron ,  to  be  paid  by  the  seller  of  the  article. 
Perpetual. 
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11.    Setting  Fire  to  Coal  Mines. 

By  the  4  Vic.  c.  5.  Sec.  10,  Sess.  1841.  It  is  enacted, 
that  persons  convicted  of  unlawfully  and  maliciously  setting 
fire  to  any  mine  of  coal,  or  cannel  coal,  shall  be  guilty  of 
felony,  and  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  life,  or  for  any  term  not  less  than  one  year. 
Perpetual. 

Directions.  Directions  for  the  recovery  of  penalties  under  the  Sta- 

tutes relating  to  the  measuring  of  coals,  and  also  the  Forms 
vi^hich  may  be  made  to  answer,  will  be  found,  respectively, 
under  the  Titles, — Information,  Summons,  Conviction,  Dis- 
tress. The  duty  and  proceedings  of  the  Justice,  on  an  In- 
formation for  setting  fire  to  coal  mines,  will  be  the  same  as 
in  all  other  cases  of  felony,  and  will  be  found  set  forth  un- 
der the  Titles, — Information,  Warrant,  Examination,  Bail, 
Commitment.  A  party  charged  with  this  latter  offence,  may 
or  may  not  be  bailed  by  two  Justices  of  the  Peace,  in  their 
discretion,  according  to  the  facts  of  the  case. 

The  Examinations  taken,  must  be  sent  into  the  Supreme 
Court,  as  in  other  cases  of  felonies.  See  Title, — Bail,  for 
further  information. 

— m — 
COIN. 

By  the  Statute  of  the  5  Vic.  c.  21.  Sess.  1842.  All 
previous  enactments  against  forging  or  counterfeiting  coin, 
or  buying  or  uttering  false  coin,  have  been  expressly  or  vir- 
tually repealed  ;  and  the  following  provisions  have  been 
made  on  the  subject. 

Sec.  I.  Every  person  who  shall  falsely  make  or  coun- 
terfeit any  coin,  resembling  or  intended  to  resemble,  or  pass 
for  any  of  the  Queen's,  or  for  any  foreign  gold,  silver,  or 
copper  coin,  current  in  this  Province,  shall  be  guilty  of  felo- 
ny, and  be  liable  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years  ;  and  such  offence  shall  be  deemed  to  be 
complete,  although  the  coin  so  made  or  counterfeited  shall 
not  be  in  a  fit  state  to  be  uttered,  or  the  counterfeiting  there- 
of shall  not  be  finished. 

Sec.  2.  If  any  person  shall  gild,  or  silver,  or  shall 
with  any  wash  or  materials,  wash,  colour,  or  case  over,  any 
coin  whatsoever,  intended  to  resemble  or  pass  for  any  of  the 
Queen's  or  for  any  foreign  gold  or  silver  coin,  current  in 
this  Province,  or  shall  gild  or  silver,  or  shall,  with  any  wash 
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or  materials,  wash,  colour,  or  case  over,  any  piece  of  silver 
or  copper,  or  of  coarse  gold  or  silver ;  or  of  any  metal,  or 
mixture  of  metals,  being  of  a  fit  size  and  figure,  to  be  coined, 
and  with  intent  that  the  same  shall  be  coined  into  false  and 
counterfeit  coin,  intended  to  resemble  or  pass  for  any  of  the 
Queen's,  or  for  any  foreign  gold  or  silver  coin,  current  in 
this  Province  ;  or  if  any  person  shall  gild,  wash,  colour,  or 
case  over,  any  of  such  current  silver  coin,  or  file  or  alter 
such  coin,  with  intent  to  make  the  same  resemble,  or  pass 
for  any  such  current  gold  coin ;  or  shall  gild,  or  silver,  or 
wash,  colour,  or  case  over,  any  copper  coin  current  in  this 
Province  ;  or  file  or  alter  any  such  coin,  with  intent  to  make 
the  same  resemble  or  pass  for  any  such  current  gold  or  sil- 
ver coin  ;  every  such  offender  shall  be  guilty  of  felony,  and 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  four 
years. 

Sec.  3.  Every  person  who  shall  impair,  diminish,  or 
lighten  any  of  the  Queen's,  or  any  foreign  gold  or  silver 
coin,  current  in  this  Province,  with  intent  to  make  such  im- 
paired coin  pass  for  such  current  gold  or  silver  coin,  shall  be 
guilty  of  felony  ;  and  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  four  years. 

Sec.  4.  Every  person  who  shall  buy,  sell,  receive, 
pay,  or  put  off,  or  offer  to  do  so,  any  false  or  counterfeit 
coin,  resembling  or  intended  to  resemble,  or  pass  for,  any 
gold  or  silver,  or  copper  coin,  current  in  the  Province,  at  or 
for  a  lower  rate  or  value  than  the  same  by  its  denomination 
imports,  or  was  coined  or  counterfeited  for  ;  or  shall  import 
into  this  Province  any  false  or  counterfeit  coin,  resembling, 
or  intended  to  resemble,  or  pass  for,  any  gold  or  silver  or 
copper  coin,  current  as  aforesaid,  knowing  the  same  to  be 
false  or  counterfeit,  shall  be  guilty  of  felony  ;  and  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  four  years. 

Sec.  5.  Every  person  who  shall  tender,  utter,  or  put 
off  any  false  or  counterfeit  coin,  resembling  or  intended  to 
resemble,  or  pass  for,  any  gold,  silver  or  copper  coin,  cur- 
rent in  this  Province,  knowing  the  same  to  be  false  or  coun- 
terfeit, or  shall  have  in  his  custody  or  possession,  three  or 
more  pieces  of  any  such  false  or  counterfeit  coin,  knowing 
the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter 
and  put  off  the  same,  shall  be  guilty  of  a  misdemeanor  ;  and 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  four 
years. 

Sec.  6.  Every  person  who  shall  knowingly  and  with- 
out lawful  authority,  (the  proof  of  which  authority  shall  lie 
on  the  party  accused,)  make,  or  mend,  or  begin  to  do  so, 
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or  buy  or  sell,  or  shall  knowingly  and  without  lawful  excuse, 
(the  proof  of  which  excuse  shall  lie  on  the  party  accused,) 
have  in  his  custody  or  possession,  any  instrument,  tool,  or 
engine,  adapted  and  intended  for  counterfeiting  of  any 
gold,  silver,  or  copper  coin,  current  in  this  Province,  shall 
be  guilty  of  felony  ;  and  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  four  years. 

Sec.  7.  When  any  gold  or  silver  coin  shall  be  tender- 
ed to  any  person,  who  shall  suspect  the  same  to  be  dimin- 
ished, otherwise  than  by  reasonable  wearing,  or  to  be  coun- 
terfeit, it  shall  be  lawful  for  such  person  to  cut,  break,  or 
deface  such  piece  or  pieces  ;  and  if  any  piece  so  broken, 
defaced,  or  cut,  shall  appear  to  be  diminished,  otherwise 
than  by  reasonable  wearing,  or  to  be  counterfeit,  the  person 
tendering  the  same  shall  bear  the  loss  thereof ;  but  if  the 
same  be  of  due  weight,  and  appear  to  be  lawful  coin,  the 
person  cutting,  breaking,  or  defacing  the  same,  is  hereby 
required  to  receive  the  same,  at  the  rate  it  was  coined  for  ; 
and  if  any  dispute  shall  arise  whether  the  piece  so  cut,  bro- 
ken, or  defaced,  be  diminished  in  manner  aforesaid,  or  coun- 
terfeited, it  shall  be  heard  and  fully  determined  in  a  summary 
manner,  by  any  Justice  of  the  Peace,  who  is  hereby  empow- 
ered to  examine  upon  oath,  as  well  the  parties,  as  any  other 
person,  in  order  to  the  decision  of  such  dispute. 

Sec.  8.  If  any  person  shall  find  or  discover  in  any 
place,  or  in  the  possession  of  any  person,  without  lawful  ex- 
cuse, any  false  or  counterfeit  coin,  resembhng,  or  intended 
to  resemble,  or  pass  for,  any  gold,  silver,  or  copper  coin 
current  in  this  Province,  or  any  instrument,  tool,  or  engine, 
intended  for  the  counterfeiting  of  any  such  coin,  he  shall 
seize  and  carry  the  same  before  some  Justice  of  the  Peace, 
and  when  it  shall  be  proved  on  the  oath  of  a  credible  witness, 
before  any  Justice,  that  there  is  reasonable  cause  to  suspect, 
that  any  person  has  been  concerned  in  counterfeiting  any 
gold,  silver,  or  copper  coin,  current  as  aforesaid,  or  has  in 
his  custody  or  possession,  any  such  counterfeit  coin,  or  any 
such  instrument,  tool,  or  engine,  it  shall  be  lawful  for  such 
Justice,  by  warrant  under  his  hand,  to  cause  any  place  be- 
longing to,  or  in  the  occupation,  or  under  the  control  of  such 
suspected  person,  to  be  searched,  either  in  the  day  or  night ; 
and  if  any  such  counterfeit  coin,  or  any  such  instrument,  tool, 
or  engine,  shall  be  found  on  such  search,  the  same  shall  be 
seized  and  carried  before  the  said  Justice,  or  some  other  Jus- 
tice, who  shall  cause  the  same  to  be  secured,  for  the  pur- 
pose of  being  produced  in  evidence  against  any  person  who 
may  be  prosecuted  for  an  offence  against  this  Act ;  and  after 
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being  so  produced,  or  not  being  required  to  be  produced, 
the  same  shall  be  delivered  to  the  Secretary  of  the  Province, 
or  pei  son  authorized  by  him  to  receive  the  same.  Perpetual, 
The  course  of  proceeding,  by  a  Justice  or  Justices,  upon 
any  charge  under  the  foregoing  Statute,  will  be  the  same 
as  in  other  cases  of  felonies  not  capital,  and  v^ill  be  found, 
together  with  the  requisite  Forms,  under  the  respective  Ti- 
tles,— Information,  Warrant,  Examination,  Bail,  Commit- 
ment. With  regard  to  the  Warrant  to  search,  mentioned  in 
the  clause  last  recited,  the  Form  first  given,  under  the  Tide, 
Warrant,  may  readily  be  filled  up,  so  as  to  serve  in  any 
such  case. 


COMMITMENT. 

I.    Who  may  be  Committed. 

There  is  no  doubt  but  that  persons  apprehended  for  of-  Persons  not 
fences  which  are  not  bailable,  and  also  all  persons  who  neg- 
lect  to  offer  bail  for  oflences  which  are  bailable,  must  be  [Jaii. 
committed.  And  it  is  said,  that  wheresoever  a  Justice  is  em- 
powered by  any  Statute  to  bind  a  person  over,  or  to  cause 
him  to  do  a  certain  thing,  and  such  person,  being  in  his  pre- 
sence, shall  refuse  to  be  bound,  or  to  do  such  thing,  the  Jus- 
tice may  commit  him  to  the  gaol,  to  remain  there  till  he  shall 
comply. 

If  a  person  be  brought  before  a  Justice,  expressly  charg-  Cliarged  with 
ed  with  felony  upon  oath,  the  Justice  cannot  discharge  him,  t^I^ereof 
but  must  bail  or  commit  him.    But  if  he  be  charged  with  sus-  ' 
picion  only  of  felony,  yet  if  there  be  no  felony  at  all  proved 
to  be  committed,  or  if  the  fact  charged  as  a  felony,  be  in 
truth  no  felony  in  point  of  law,  the  Justice  may  discharge 
him  ;  as  if  a  man  be  cliarged  with  felony  for  stealing  a  parcel 
of  the  freehold,  or  for  carrying  away  what  was  delivered  to 
him,  and  such  like,  for  which,  though  there  may  be  caUse  to 
bind  him  over,  as  for  a  trespass,  the  Justice  may  discharge 
him  as  to  felony,  because  it  is  not  felony.    But  if  a  man  be 
killed  by  another,  though  it  be  by  misadventure,  or  in  self- 
defence,  (which  is  not  properly  felony,)  yet  the  Justice 
ought  not  to  discharge  him,  or  in  making  an  assault  upon  a 
Minister  of  Justice  in  execution  of  his  office,  (which  is 
not  at  ail  felony,)  for  he  must  undergo  his  trial  for  it,  and 
therefore  lie  must  be  committed,  or  at  least  bailed.  But 
commitment  by  the  Justices  of  the  Peace,  almost  in  all  ^''^  paying 
cases,   (except  for  the  peace,  good  behaviour,  felony,  or 
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higher  offences)  is,  but  to  retain  the  party  until  he  hath  made 
fine  to  the  King  ;  and  therefore  if  he  offer  to  pay  it,  or  find 
sureties  by  Recognizance  to  pay  it,  he  ought  not  to  be  com- 
mitted, but  to  be  dehvered  presently.    1  BurrCs,  552-3. 

II.    To  What  Place. 

All  felons  shall  be  committed  to  the  common  gaol,  and 
not  elsewhere.    But  Justices,  by  particular  Statutes,  may 
commit  other  offenders  to  the  house  of  correction,  to  the 
stocks,  or  other  custody. 
Different  Generally,  if  a  man  commit  felony  in  one  county,  and 

County.  arrested  for  the  same  in  another  county,  he  shall  be  com- 

mitted to  gaol  in  that  county  where  he  is  taken.  Yet  if  he 
escape,  and  be  taken  on  fresh  suit  in  another  county,  he  may 
be  carried  back  to  the  county  where  he  was  first  taken.  1 
Burn's,  553.  x 

III.    The  Form  of  the  Commitment. 

In  whose  niust  be  in  writing,  either  in  the  name  of  the  King, 

name.  and  only  tested  by  the  person  who  makes  it ;  or  it  may  be 

made  by  such  person  in  his  own  name,  expressing  his  office, 
or  authority,  and  must  be  directed  to  the  gaoler  or  keeper  of 
the  prison.  But  a  Magistrate  may  by  word,  order  an  offen- 
der to  be  detained  in  custody,  until  he  can  make  out  his 
warrant  of  commitment.  So  a  Magistrate,  in  the  case  of  a 
breach  of  the  Peace  within  his  view,  may  instantly  order  the 
offender  to  be  taken  into  custody. 


Namfr.  It  should  contain  the  name  and  surname  of.  the  party 

committed,  if  known  ;  and  it  is  safe,  but  not  absolutely  ne- 
Oath.  cessary,  to  set  forth  that  the  party  is  charged  upon  oath. 

Cause.  It  ought  to  contain  the  cause,  as  for  treason,  or  felony, 


or  suspicion  thereof;  otherwise  if  it  contain  no  cause  at  all,  \ 
if  the  prisoner  escape,  it  is  no  offence  at  all.    And  it  ap-  ! 
peareth  that  a  warrant  or  mittimus,  "  toanswer  to  such  things 
as  shall  be  objected  against  him,"  is  utterly  against  law. 
Also  it  ought  to  contain  the  certainty  of  the  cause  ;  and  there- 
fore if  it  be  for  felony,  it  ought  not  to  be  generally  for  felony, 
but  it  must  contain  the  special  nature  of  the  felony,  briefly, 
as  for  felony    for  the  death  of  J.  S.,  or  for  burglary"  in 
breaking  the  house  of  J.  S.  to  the  end  that  the  party  may 
know  for  what  he  suffers,  and  how  he  may  regain  his  liberty,  i 
It  must  have  an  apt  conclusion  ;  as  if  it  be  for  felony,  "  to 
detain  him  till  he  be  thence  delivered  by  law,"  or  "by  order 
of  law,"  or  "by  due  course  of  law."    But  when  a  man  is  , 
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committed  for  contumacy  in  refusing  to  do  something  which 
he  ought  to  do,  the  conclusion  ought  to  be,  until  he  com- 
ply and  perform  the  thing  required,"  for  he  is  entitled  to  be 
discharged  immediately  upon  the  performance  of  his  duty. 
It  must  be  under  seal ;  without  this,  the  commitment  is  un-  Seal, 
lawful,  the  gaoler  is  liable  to  false  imprisonment,  and  the 
wilful  escape  by  the  gaoler,  or  breach  of  prison  by  the  felon, 
makes  no  felony.  But  this  must  not  be  intended  of  a  com- 
mitment by  the  Sessions,  or  other  court  of  record  ;  for  there 
the  record  itself,  or  a  memorial  thereof,  which  may  at  any 
time  be  entered  of  record,  are  a  sufficient  warrant,  without 
any  warrant  under  seal. 

It  should  also  set  forth  the  time  and  place  at  which  it  is  Time  and 
made.  ^^^^e. 

Where  a  Statute  appoints  imprisonment,  but  limits  no 
lime  how  long,  in  such  case  the  prisoner  must  remain  at  the 
discretion  of  the  Court. 

A  warrant  of  commitment  in  execution  after  a  convic-  Authority, 
tion,  must  show  before  whom  the  conviction  was,  as  like- 
wise the  authority  of  the  person  committing.    1  Btirri'Sj 
554  to  556. 

IV.    Charges  of  the  Commitment. 

By  the  8  &  9,  G.  3,  c.  2.  1  V.  147.  All  persons  com- 
mitted to  the  common  gaol  within  any  county,  by  any  Jus- 
tice or  Justices  of  the  Peace,  for  any  offence  or  misdemea- 
nor, having  means  or  abihty  thereunto,  shall  bear  their  own 
reasonable  charges  for  so  conveying  them  to  the  said  gaol, 
and  the  charges  also  of  such  as  shall  be  appointed  to  guard 
them  to  such  gaol,  and  shall  so  guard  them  thither ;  and  if 
any  such  persons  so  to  be  committed,  shall  refuse  at  the  time 
of  their  commitment  to  defray  the  said  charges,  and  shall  not 
then  pay  or  bear  the  same,  then  such  Justice  or  Justices  of 
the  Peace  shall  and  may  by  writing  under  his  or  their  hand 
and  seal,  or  hands  and  seals,  give  warrant  to  the  constable 
or  constables  of  the  town  or  place  where  such  persons  shall 
be  dwelling,  or  from  whence  they  shall  be  committed  as 
aforesaid,  or  where  they  shall  have  any  goods,  within  the 
county,  tovv^n,  or  place,  to  sell  such,  and  so  much  of  the 
goods  and  chattels  of  the  said  persons  so  to  be  committed,  as 
by  the  discretion  of  the  said  Justice  or  Justices,  shall  satisfy 
and  pay  the  charge  of  conveying  them  to  gaol ;  the  appraise- 
ment to  be  made  by  four  of  the  honest  inhabitants  of  the 
town  or  place  where  such  goods  or  chattels  shall  remain  and 
be  ;  and  the  overplus  of  the  money  which  shall  be  made 
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thereof,  shall  be  delivered  to  the  party  to  whom  the  said  goods 
shall  belong.  And  if  the  said  persons  so  to  be  committed  as 
aforesaid,  shall  not  have,  or  be  known  to  have  any  goods  or 
chattels  which  may  be  sold  for  the  purpose  aforesaid,  with- 
in the  county,  tow^n,  or  place,  then  the  said  Justice  or  Jus- 
tices, on  application  by  any  constable  or  other  officer  who 
so  conveyed  such  persons  to  gaol,  shall  upon  oath  examine 
into  and  ascertain  the  reasonable  expences  to  be  allowed  such 
constable  or  other  officer,  and  shall  forthwith,  without  fee 
or  reward,  by  warrant  under  his  or  their  hand  and  seal,  or 
hands  and  seals,  order  the  Treasurer  of  the  county  to  pay  the 
same,  which  the  said  Treasurer  is  hereby  required  to  do,  as  | 
soon  as  he  receives  such  warrant ;  and  any  sum  so  paid  shall 
be  allowed  in  his  accounts.  And  in  counties  where  no  Trea- 
surer shall  have  been  chosen,  or  in  case  such  Treasurer  shall 
not  have  any  money  in  his  hands  to  pay  the  sum  so  ordered, 
then  the  same  shall  be  paid  out  of  the  public  treasury  of  the 
Province.  Perpetual. 

By  the  5  W.  4.  c.  13.  4  V.  385.  Money  may  be 
raised  by  presentment  in  the  Sessions,  to  defray  the  expense 
of  conveying  persons  accused  of  any  treason  or  other  criminal 
offence,  to  the  county  or  district  gaol,  being  the  distance  of 
three  miles  or  upwards,  and  so  as  the  same  do  not  exceed  six 
pence  per  mile.  Temporary. 

V.    Commitment  Discharged, 

It  seems  that  a  person  legally  committed  for  a  crime, 
certainly  appearing  to  have  been  done  by  some  one  or  other, 
cannot  be  lawfully  discharged  by  any  one  but  the  King,  till 
he  be  acquitted  on  his  trial,  or  have  an  ignoramus  found  by 
the  grand  Jury,  or  none  to  prosecute  him  on  a  proclamation 
for  that  purpose.    1  Burn^s,  558. 

Form  of  Commitment. 

County  of  )     A  .  M.,  Esquire,  one  of  the  Justices  of  our 
5  Lady  the  Q,ueen  assigned  to  keep  the  peace  in  the 
[Seal.]       said  county,  and  also  to  hear  and  determine  divers 
felonies,  trespasses  and  other  misdemeanors  in  the  said  county 

committed  ;  To  the  keeper  of  the  common  gaol  at  in  the 

said  county ;  these  are  in  Her  Majesty's  name  to  charge  and 
command  you,  that  you  receive  into  your  said  gaol  the  body 

of  A.  O.  late  of  in  the  said  county,  yeoman,  taken  by 

A.  C,  one  of  the  constables  of  the  township  of  in  the  i 

said  county,  and  by  him  brought  before  me  for  suspicion  of 
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felony,  that  is  to  say,  for  stealing  of  the  value  of 

 J  the  property  of  A.  L,  and  that  you  safely  keep  the 

said  A.  O.  in  your  said  gaol,  until  he  shall  thence  be  deliver- 
ed by  due  course  of  law.    And  herein  fail  you  not.  Given 

under  my  liand  and  seal,  at  in  tlic  said  county  ,  the  ■ 

day  of  ,  in  the  year  of  our  Lord  

A.  M.,  J.  P, 

Wan'ant  of  Commitment  in  General. 

County  of  >     A.  M.  Esquire,  one  of  the  Justices  of  our  Lady 
5  the  Queen  assigned  to  keep  the  peace  with- 
[Seal.]         in  the  said  county  ;  To  A.  C.  one  of  the  Consta- 
bles of  the  township  of — —in  the  said  county,  and  to  the 

keeper  of  the  common  gaol  at  in  the  said  comity. 

These  are  to  conunand  you  the  said  (nonstable,  in  Her  Majes- 
ty's name,  forthwith  to  convey  and  deliver  into  the  custody 
of  the  said  keeper  of  the  said  gaol,  the  body  of  A,  O.,  charg- 
ed upon  the  oath  of  A.  L  of   in  tlie  said  county,  yeo- 
man, before  me,  with           [here  specify  thcolTeoce].  And 

you  the  said  keeper  are  hereby  required  to  receive  the  said  A. 
O.  into  your  custody  in  the  said  gaol,  and  him  tiiere  safely 
to  keep,  [here  set  forth  the  time,]  or  until  he  shall  be  thence 
delivered  by  due  course  of  law.    Herein  fail  you  not.  Given 

under  my  hand  and  seal  at  ,  the  day  of  ,  in  the 

year  of  our  Lord  . 

A.  M.,  J.  P. 

Commitment  of  a  Person  for  further  Examination. 

County  of  )     A.  M.,  Esquire,  one  of  the  Justices  of  our 
5  Lady  the  Queen  assigned  to  keep  the  peace 
[Seal.]         within  the  said  county  ;  To  A.  C.  one  of  the 

Constables  of  the  townslii|)  of  in  the  said  county,  and  to 

the  keeper  of  the  common  gaol  at  in  the  said  county. 

These  are  to  command  you  the  said  constable,  iji  her  said 
Majesty's  name,  forthwith  to  convey  and  deliver  into  the  cus- 
tody of  the  said  keeper  of  the  said  common  gaol,  the  body  of 
A.  O.,  charged  this  day  before  me  the  said  Justice,  on  the 

oath  of  A.  L,  on  suspicion  of  having  in  the  night  of  the  

day  of  instant,  at  the  township  of  in  the  said 

county,  burglariously  broken  and  entered  the  dwelling  house 
of  the  said  A.  L,  (or  as  the  case  may  be,)  but  inasnnich  as  A. 
W.,  a  material  and  necessary  witness  against  the  said  A.  O., 

for  the  burglary  and  felony  aforesaid,  resides  at  — ,  (or  as 

the  case  may  be,)  a  distance  of  nnles  from  the  said 
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dwelling  house  of  the  said  A.  I.,  (or  as  the  case  may  be,) 
and  he  the  said  A.  1.  hath  not  been  able  to  procure  the  at- 
tendance of  the  said  A.  W.j  but  will  use  his  best  endeavour 

so  to  do,  on  the  —  day  of  instant.    You  the  said 

keeper  are  hereby  required  to  receive  the  said  A.  O.  into 

your  custody,  in  the  said  common  gaol,  until  next,  the 

 day  of          instant,  when  you  are  hereby  required  to 

bring  the  said  A.  O.  at  in  the  said  county,  before  me, 

or  before  such  others  of  Her  Majesty's  Justices  of  the  Peace 
for  the  said  county  as  shall  be  then  and  there  present,  to  be 
re-examined,  and  further  dealt  with  according  to  law.  Here- 
in fail  you  not.    Given  under  my  hand  and  seal,  at  , 

the  — —  day  of  ~,  in  the  year  of  our  Lord  * 

Warrant  of  Distress  for  Expenses  on  a  Commitment  to 
Gaol,  by  a  Justice  or  Justices,  pursuant  to  P.  S.  S 
9,  G.  3.  a  2.  1  V.  147. 

County  of  )     To  A.  C,  one  of  the  Constables  of  the  Town- . 
5  ship  of  in  the  said  County. 

[Seal.] 

Whereas  by  warrant  under  the  hand  and  seal  of  me  A. 
M.,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 

said  county  of  ,  bearing  date  the  day  of  — —  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  — — , 
A.  O.,  late  of  — —  in  the  said  county,  labourer,  was  com- 
mitted to  the  common  gaol  of  the  said  county,  for  ,  [here 

state  the  offence  or  misdemeanor]  he  the  said  A.  O.  having 
means  or  ability  to  bear  his  own  reasonable  charges  for  so 
conveying  or  sending  him  to  the  said  gaol,  and  the  charges 
of  those  appointed  to  guard  him  thither  ;  And  whereas  A. 

D.  one  of  the  constables  of  the  township  of  in  the  said 

county,  (who  in  obedience  to  such  warrant,  conveyed  the 
said  A.  O.  to  the  said  common  gaol  of  the  said  county,)  hath 
made  oath,  before  me  the  said  Justice,  that  the  said  A.  O. 
refused  at  the  time  of  his  commitment  and  sending  to  the  said 
gaol,  to  defray  the  said  charges  of  conveying  him  as  aforesaid  ; 
and  did  not  then  pay,  nor  hath  since  paid  the  same,  which 
said  charges  amount  to  the  sum  of  . 

These  are  therefore  to  command  you,  to  sell  such  and 
so  much  of  the  goods  and  chattels  of  the  said  A.  O.,  as  shall 

satisfy  and  pay  the  said  sum  of  being  the  charges  of 

such  his  conveying  to  the  said  gaol,  the  appraisement  to  be 


*  The  time  of  the  detainer  must  be  reasonable.  The  usual  practice 
is  stated  to  be,  to  commit  from  three  to  three  days.    1  Chitt.  Crim.  L,  74. 
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made  by  four  of  the  honest  inhabitants  of  the  township  where 
such  goods  and  chattels  shall  be  ;  and  I  do  hereby  order  and 
direct  the  goods  and  chattels  so  to  be  distrained,  to  be  sold  and 
disposed  of  at  the  expiration  of  four  days  from  the  time  of 

taking  such  distress,  unless  the  said  sum  of  for  which 

such  distress  shall  be  made,  together  with  the  reasonable 
charges  of  taking  and  keeping  such  distress,  shall  be  sooner 
paid,  returning  the  overplus  upon  demand  to  him  the  said 
A.  O.,  the  reasonable  charges  of  taking,  keeping,  and  sell- 
ing such  distress,  being  first  deducted.  And  if  sufficient 
distress  cannot  be  found  of  the  goods  and  chattels  of  the  said 

A.  O.,  whereon  to  levy  the  said  sum  of  ,  that  then  you 

certify  the  same  to  me,  together  with  this  warrant.  Given 

under  my  hand  and  seal,  at  in  the  said  county,  the 

 day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  . 

A.  M.,  J.  P. 

Order  on  Treasurer  of  the  County,  to  reimburse  Expences 
of  conveying  a  Prisoner  to  Gaol,  where  Goods,  fyc, 
belonging  to  him  cannot  be  found  whereon  to  levy  a 
Warrant  of  Distress  for  the  same. — pursuant  to  the  8 
^  9  G.  3,  c.  2.  1  V.  147. 

To  the  Treasurer  of  the  County  of  

County  of  >     Whereas  application  hath  been  this  day  made 
5  to  me,  one  of  Her  Majesty's  Justices  of  the 
[Seal.]        Peace  in  and  for  the  said  county,  by  A.  D.  one 

of  the  constables  of  the  township  of  in  the  said  county, 

to  allow  the  reasonable  expences  of  his  conveying  A.  O.  to 

the  common  gaol  at  in  the  county  aforesaid,  who  was 

by  me  committed  to  the  said  gaol  for  [here  state  the  of- 
fence,] it  having  been  duly  made  appear  to  me  the  said  Jus- 
tice, that  the  said  A.  O.  hath  not  money  nor  goods  within 
the  said  county,  sufficient  to  bear  the  charges  of  himself  and 
those  who  conveyed  him  to  the  said  gaol ;  and  I  having  upon 
oath,  examined  into  the  expences  thereof,  and  made  due 
enquiry  into  the  premises,  do  hereby  ascertain  and  allow  the 

reasonable  expences  thereof,  at  the  sum  of  ,  which  I 

hereby  order  and  require  you  the  Treasurer  of  the  said  coun- 
ty, forthwith  to  pay  the  said  A.  D.    Given  under  my  hand 

and  seal,  at  ,  this  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and   . 

A.  M.,  J.  P. 
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By  the  10  G.  3,  c.  4.  i  V.  160.  The  General  Sessions 
in  the  several  counties,  shall  from  time  to  time,  affix  and 
settle  such  regulations  as  they  may  think  most  proper  and 
convenient  to  be  observed  and  followed  by  the  inhabitants 
in  the  several  townships  within  such  county,  in  regard  to 
the  Common  belonging  to  the  same.  And  any  person  who 
shall  transgress  any  such  rules  and  regulations,  or  shall  neg- 
lect or  refuse  to  obey  the  same,  shall  forfeit  and  pay  a  fine 
not  exceeding  forty  shillings,  for  every  such  offence  ;  and  in 
case  such  offender  shall  refuse  or  neglect  to  pay  the  fine, 
then  it  shall  be  lawful  for  any  two  Justices  of  the  Peace  to 
grant  a  warrant  of  distress  for  levying  the  same  in  the  usual 
manner  ;  one  half  to  be  to  the  person  complaining,  and  the 
other  half  for  the  use  of  the  poor  of  the  township  where  the 
oflxjnce  was  committed,  and  in  default  of  such  distress,  to 
commit  such  olTender  for  any  space  not  exceeding  ten  days. 
Perpetual. 

The  course  of  proceeding  by  Justices  under  the  fore- 
going Statute',  with  the  Forms  required,  will  be  the  same 
as  in  similar  cases  for  the  recovery  of  penalties  before  them, 
and  may  be  found  under  the  respective  Titles, — Information, 
Summons,  Distress,  Commitment. 

 m  

COMMON  FIELDS. 

I.    Of  their  Lines  amd  Bocndaries. 

Bv  the  5  G.  3,  c.  1.  IV.  107.  Every  proprietor  of 
lands  lying  unfenced,  or  in  any  common  field,  shall  once  in 
two  yeq.rs,  on  six  days  notice  given  him,  his  agent,  or  ar- 
torney,  by  the  next  proprietor  or  proprietors  adjoining,  run 
the  lines,  and  make  and  keep  up  the  boundaries  of  such 
lands,  or  common  fields,  by  stones  or  other  sufficient  marks  ; 
and  every  party  so  neglecting  and  refusing,  shall  forfeit  the 
sum  of  twenty  shillings,  one  half  of  which  shall  be  to  the 
party  complaining,  and  the  other  half  to  the  Overseers  of  the 
Poor,  for  the  use  of  the  poor  of  said  township  ;  and  to  be 
heard  and  determined  before  any  one  of  His  Majesty's  Jus- 
tices of  the  Peace  within  the  same  county.  PerpetuaL 
Concerning  NoTE.    It  maybe  remarked,  as  well  with  regard  lo  the 

final  process    foregoing  enactment,  as  all  other  similar  instances  of  Sla- 
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tutes  imposing  fines  or  penalties,  recoverable  before  Justices 
of  the  Peace,  without  mentioning  any  mode  by  which  the 
payment  thereof  shall  be  enforced,  that  it  appears  very  doubt- 
ful, what  final  process,  or  course  of  proceeding,  should  be 
adopted  to  compel  such  payment.  It  would  seem  clear,  that 
in  any  such  case,  a  warrant  of  distress,  in  nature  of  an  exe» 
cution  against  the  goods  of  the  party  convicted,  cannot  be 
issued.  As  it  is  laid  down  however,  and  will  be  found  un- 
der the  Title — Commitment,"  that  "  wheresoever  a  Jus- 
tice is  empowered  by  any  Statute  to  cause  a  person  to  do  a 
certain  thing,  and  such  person  being  in  his  presence,  shall 
refuse  to  do  such  thing,  the  Justice  may  commit  him  to  the 
gaol  till  he  shall  comply," — and  as  warrants  of  commitment 
in  execution,  after  convictions  before  Justices,  are  frequent- 
ly spoken  of  without  any  particular  restrictions  or  references, 
it  would  seem,  that  in  proceedings  under  the  foregoing  en- 
actment, and  in  all  similar  cases  as  above  mentioned,  where 
the  party  complained  of  is  before  the  Justice  at  the  time  of 
his  conviction,  and  on  his  being  informed  of  the  fine  imposed 
on  him,  and  required  to  pay  it,  he  shall  refuse  to  do  so,  he 
may  be  forthwith  committed  to  gaol,  until  he  shall  comply. 
Such  commitment,  as  in  other  cases,  must  be  in  writing,  un- 
der the  hand  and  seal  of  the  Justice,  and  it  must  state  the 
particular  cause  of  commitment,  as  "  for  refusing  to  pay  the 

said  fine  of  "  and  it  must  also  state  that  the  party  "  be 

detained  in  the  said  gaol,  until  he  shall  pay  the  said  fine  of 

 ."    For  other  directions  as  to  proceedings  under  the 

foregoing  clause  of  the  above  Statute,  and  for  the  Forms  re- 
quired, see  the  general  directions  and  Forms  in  similar  cases, 
given  under  the  respective  Titles, — Information,  Summons^ 
Conviction,  Commitment. 

II.    Of  Boundary  Fences  of  adjoining  Lands. 

By  the  8  G.  4,  c.  26.  4  V.  13.  The  proprietor  of  any 
field  adjoining  to  any  Common  Field  enclosed  and  improved, 
in  case  his  part  of  the  fence  dividing  his  land  from  such  Com- 
mon Field,  shall  become  deficient,  or  out  of  repair,  shall  im- 
mediately repair  such  deficiency,  and  make  the  same  a  good 
and  sufficient  legal  fence  ;  and  in  case  he  shall  neglect  so  to 
do,  within  the  space  of  three  dajs  after  notice  given  him,  it 
shall  and  may  be  lawful  for  any  one  of  the  Fence  Viewers, 
upon  application  being  made  to  him  in  such  case,  forthwitli 
to  cause  such  deficient  fence  to  be  built  up  and  repaired,  if 
in  his  judgment  the  same  be  insufficient  ;  and  the  person  that 
of  right  ought  to  repair  and  maintain  the  same,  slial]  pay 
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double  the  costs  and  charges  expended  for  the  closing  there- 
of, and  in  case  of  refusal,  such  Fence  Viewer  may  recover 
the  same  by  action  on  the  case,  according  to  the  value,  in 
manner  aforesaid.  Provided  always,  that  no  Fence  Viewer 
shall  be  allowed  more  than  three  shilhngs  per  day  in  his  ac- 
count, for  his  own  trouble  and  time  expended  herein.  And 
if  any  Fence  Viewer,  when  notified,  shall  neglect  his  duly 
herein,  he  shall  forfeit  two  pounds  for  each  oifence,  to  be 
recovered  on  due  proof  before  any  Justice  of  the  Peace  for 
the  County  or  District  in  which  such  lands  lie,  one  half  to  the 
person  who  shall  prosecute  for  the  same,  and  the  other  half 
to  the  poor  of  the  township  or  place  wiiere  the  offence  was 
committed.  Perpetual. 

Note.  By  the  wwds, — by  action  on  the  case,  accord-, 
ing  to  the  value,  in  manner  aforesaid,"  used  in  the  above 
enactment,  it  is  not  easy  to  discover  precisely  what  is  intend- 
ed. It  is  indeed  sufficiently  obvious,  that  a  reference  is  there- 
by made  to  some  mode  previously  prescribed  in  the  Statute, 
for  the  recovery  of  a  penalty  or  sum  of  money.  There  are, 
however,  two  several  penalties,  imposed  by  two  previouf? 
clauses  of  the  Act,  one  of  ten  pounds  to  be  recovered  by  bill, 
plaint,  or  information,  in  any  Court  of  Hecord  ;  and  the  other 
of  not  more  than  five  pounds,  nor  Jess  than  three  pounds, 
recoverable  before  two  Justices  of  the  Peace.  Now,  which 
of  these  modes  of  recovery  is  referred  to  in  the  words  above 
cited,  is  quite  a  matter  of  doubt  and  uncertainty.  On  the 
one  hand,  it  can  scarcely  be  supposed,  that  the  Legislature 
intended  that  a  few  shillings  expended  by  a  Fence  Viewer  in 
making  or  repairing  part  of  a  boundary  fence,  should  be  re- 
covered by  bill,  plaint,  or  information,  in  the  Supreme  or 
Inferior  Court ;  and  on  the  other  hand,  to  a  lawyer,  or  any 
other  person  at  all  conversant  with  the  nature  and  denomi- 
nations of  different  actions  at  law,  it  would  appear  a  very 
strange  thing,  that  an  action  on  the  case  for  the  recovery  of 
any  sum  whatever,  should  be  prosecuted  in  a  summary  man- 
ner before  Justices  of  the  Peace.  This  instance  is  one  among 
several  others  which  might  be  mentioned,  of  the  very  unskil- 
ful and  ambiguous  wording  of  many  of  our  Provincial  Sta- 
tutes ;  and  they  indicate  most  clearly,  how  expedient  it  is, 
that  more  skill  and  attention  should  be  employed,  than  are 
usually  afforded,  about  the  first  penning  of  our  Statutes,  or 
during  their  passage  through  the  Legislature. 

For  directions,  and  the  Forms  in  prosecutions  for  the 
recovery  of  the  penalty  imposed  by  the  foregoing  enactment, 
on  a  Fence  Viewer  neglecting  his  duty,  see  respectively, 
Titles,~Information,  Summons,  Conviction,  Commitment- 
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III.    Regulations  by  Proprietors. 

By  the  10  G.  4,  c.  27.  4  V.  50.  The  proprietors  of  Making  regu 
any  Common  Field  may  meet  at  some  place  in  the  township  lations. 
wherein  such  field  is  situated,  and  make  such  regulations  as 
may  from  time  to  time  appear  to  them  necessary  and  expedi- 
ent, respecting  the  ordering,  fencing,  and  improving  of  such 
field,  and  the  keeping  the  fences  tiiereof  in  repair,  and  mak- 
ing and  repairing  roads  in  and  across  the  same ;  and  such  re- 
gulations shall  be  entered  in  a  book,  and  be  signed  by  the 
Chairman  of  the  Meeting.  The  said  book  and  the  proof  of 
the  entry  made  therein  shall  be  good  evidence  of  such  regu- 
lations, in  any  Court,  or  wheresoever  the  proof  of  such  regu- 
lations may  be  necessary. 

Sec.  S.  The  said  proprietors  shall,  annually,  at  one 
of  the  said  meetings,  appoint  from  among  themselves,  a  com- 
mittee of  not  less  than  three  nor  more  than  five  persons,  to 
carry  into  eftect  for  the  year  then  ensuing,  the  regulations 
made  as  aforesaid. 

Sec.  4  &  5.  Whenever  the  said  committee  shall  fi  na  Assessnienis 
it  necessary  to  raise  money  for  carrying  into  effect  any  of  the  recovery 
said  regulations,  they  shall  assess  the  amount  to  be  raised  on  ^ 
the  several  proprietors  or  occupiers  of  such  Common  Field, 
by  an  even  and  equal  rate,  according  to  the  quantity  and 
quality  of  the  land  held  in  such  field,  by  each  proprietor  or 
occupier  ;  and  shall,  by  an  instrument  in  writing  under  their 
hands,  appoint  a  collector  to  collect  the  sums  so  assessed ; 
and  upon  the  neglect  or  refusal  of  any  proprietor  or  occupier, 
to  pay  the  amount  wherewith  he  has  been  rated,  after  due 
notice  given  of  such  assessment,  the  said  collector  shall  have 
power  to  sue  for  and  recover  the  same  with  costs  from  such 
proprietor  or  occupier,  before  any  one  or  two  Justices  of  the 
Peace,  or  before  any  Court  of  Record,  according  to  the 
amounts  of  such  rates,  in  the  same  manner  as  debts  under 
and  above  three  pounds  are  now  by  law  recoverable. 

Sec.  6.  The  said  committee  may  include  in  any  sum 
assessed  by  them  as  aforesaid,  for  every  member  of  such  com- 
mittee, the  sum  of  five  shillings  for  each  day  in  which  he 
shall  be  actually  occupied  and  emplo3^d  in  carrying  into  ef- 
fect the  aforesaid  regulations.  Temporary. 

By  the  '2  W.  4,  c.  62.  4  V.  190.  The  regulations 
made  at  any  meeting  of  the  propTOtors  of  a  common  field,  of 
wliich' meeting  due  notice  has  been  given,  shall  be  good  and 
binding,  if  the  same  have  been  passed  with  the  assent  of  such 
number  of  the  proprietors  present,  whose  rights  and  shares 
ill  such  field,  when  added  together,  amount  to  more  than 
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one  half  of  the  land  owned  in  such  field  by  the  proprietors 
then  present  at  such  meeting,  although  such  rights  and  shares 
do  not  amount  to  one  half  of  the  land  contained  in  such  field. 
Annual. 

The  proceedings  and  Forms  requisite  for  the  recovery 
of  the  rates  mentioned  in  the  foregoing  Statute,  will  be  found 
under  the  Title, — Summary  Trials. 

IV.    Marking  Cattle. 

By  the  8  G.  4,  c.  26.  4  V.  12.  Every  brand  or  mark 
adopted  by  the  proprietors  of  any  Common  Field,  in  and  by 
their  regulations  concerning  such  Common  Field,  or  other- 
wise, for  the  purpose  of  branding  or  marking  the  horses,  or 
cattle,  turned  or  to  be  turned  into  such  Common  Field,  be- 
fore the  same  shall  be  used  for  that  purpose,  shall  be  entered 
by  such  proprietors  in  a  book  to  be  kept  by  the  Town  Clerk  of 
the  township  or  settlement  wherein  such  field  may  be  situate, 
who  shall  receive  for  so  recording  the  said  mark  or  brand,  the 
sum  of  one  shilling. 

Sec.  2.  Provided  always,  that  such  Town  Clerk,  after 
entry  of  any  such  brand  or  mark,  shall  not  so  enter  any  other 
brand  or  mark  similar  thereto,  under  penalty  of  ten  pounds; 
to  be  recovered  by  any  person  who  will  sue  for  the  same,  by 
bill,  plaint,  or  information  in  any  Court  of  Hecord  ;  to  be  ap- 
plied, one  half  to  the  use  of  the  person  who  shall  sue  for  the 
same,  and  the  other  half  to  the  use  of  the  poor  of  the  town- 
ship, parish,  or  settlement  in  which  the  office  of  such  Town 
Clerk  may  be  situate. 

Sec.  3.  If  any  proprietor  or  proprietors  of  any  Common 
Field,  or  any  person  or  persons  by  him  or  them,  or  any  of 
them,  duly  authorised  or  appointed,  shall  brand  or  mark  any 
horse,  ox,  or  cow,  or  other  cattle  whatsoever,  for  the  purpose 
of  turning  them  or  any  of  them  into  any  Common  Field,  with 
any  brand  or  mark  not  duly  entered  or  recorded  by  the  Town 
Clerk,  in  manner  aforesaid  ;  or  if  any  person  or  persons  shall 
imitate,  counterfeit,  or  use  any  such  brand  or  mark,  so  en- 
tered and  recorded  as  aforesaid,  for  the  purpose  of  branding 
or  marking  a  horse,  ox,  cow,  or  any  other  beast  of  the  des- 
cription aforesaid,  except  such  person  or  persons  as  may  be 
authorised  and  entitled  so  to  do,  under  and  by  virtue  of  the 
regulations  of  the  proprietors  of  the  Common  Field,  so  hav- 
ing adopted  and  entered  such  brand  or  mark  with  the  Town 
Clerk  as  aforesaid,  every  person  so  offending,  or  being  acces- 
sary thereto,  on  conviction  thereof,  before  any  two  Justices 
of  the  Peace  for  the  county  or  district  wherein  the  offence 
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was  committed,  shall,  at  the  option  of  such  Justices,  be  ad- 
judged either  to  be  committed  to  the  common  gaol  of  such 
county  or  district,  for  a  term  not  exceeding  three  months,  nor 
less  than  one  month,  and  be  accordingly  committed,  by  war- 
rant under  the  hands  and  seals  of  the  said  Justices  ;  or  shall 
be  adjudged  to  forfeit  and  pay  a  sum  not  exceeding  five 
pounds,  nor  less  than  three  pounds,  with  costs  of  suit ;  to  be 
levied  by  warrant  of  distress  and  sale  of  the  offenders  goods 
and  chattels,  and  to  be  paid,  after  deducting  such  costs,  to 
the  Overseers  of  the  Poor,  for  the  use  of  the  poor  of  the 
township,  parish,  or  settlement,  wherein  such  offence  shall 
have  been  committed.  Perpetual, 

The  proceedings  before  Justices,  under  this  last  clause, 
will  be  the  same  as  in  like  cases,  and,  together  with  the  re- 
quisite Forms,  which  may  readily  be  filled  up  so  as  to  serve, 
are  set  forth  respectively,  under  the  Titles, — Information, 
Warrant,  Conviction,  Commitment  and  Distress.  It  will  be 
observed,  that  two  modes  of  punishment  are  mentioned,  eitlier 
of  which  the  Justices,  in  their  discretion,  may  impose,  but 
they  cannot  adjudge  both.  If  they  impose  that  of  a  fine,  it 
would  seem,  that  in  default  of  distress,  they  cannot  comuiit 
the  party,  as  no  such  power  is,  in  that  event,  given  to  tlieni 
by  the  Statute. 

- — m — - 

CONCEALMENT  OF  BIRTH. 

By  the  Statute  4  Vic.  c.  6,  Sec.  13,  Sess.  1841.  If 
any  woman  shall  be  delivered  of  a  child,  and  shall,  by  secret 
burying  or  otherwise  disposing  of  the  dead  body  of  the  said 
child,  endeavour  to  conceal  the  birth  thereof,  she  shall  be 
guilty  of  a  misdemeanor ;  and  being  convicted  thereof,  shall 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  two 
years :  and  it  shall  not  be  necessary  to  prove  whether  the 
child  died  before,  at,  or  after  its  birth  ;  Provided  always,  that 
if  any  woman  tried  for  the  murder  of  her  child,  shall  be  ac- 
quitted thereof,  it  shall  be  lawful  for  the  jury  by  whose  ver- 
dict she  shall  be  acquitted,  to  lind,  in  case  it  shall  so  appear 
in  evidence,  that  she  was  delivered  of  a  child,  and  that  she 
did  by  secret  burying,  or  otherwise  disposing  of  the  dead 
body  of  such  child,  endeavour  to  conceal  the  birth  thereof, 
and  thereupon  the  Court  may  pass  such  sentence  as  if  she 
had  been  convicted  upon  an  indictment  for  the  concealment 
of  the  birth.  PcrpetiiaL 
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The  proceedings  before  a  Justice  on  a  charge  of  this  na- 
ture, will  be  the  same  as  in  otiier  cases  of  misdemeanor,  and 
will  be  found  described  under  the  respective  Titles, — Infor- 
mation, Warrant,  Examination,  Bail,  Commitment.  Two 
Justices  may  bail  for  this  offence. 

CONFESSION,  see  EVIDENCE  and  EXAMINATION. 

CONSPIRACY. 

Conspiracy,  is  when  two  or  more  combine  together,  to 
execute  some  act  for  the  purpose  of  injuring  a  third  person, 
as  by  indirect  means  to  impoverish  him,  or  folsely  and  mali- 
ciously to  charge  him  with  being  the  re]3uted  father  of  a  bas- 
tard child  ;  or  to  maintain  one  another  in  a  matter,  whether 
it  be  true  or  false.  Every  confederacy  to  injure  individuals, 
or  to  do  acts  which  are  unlawful  or  prejudicial  to  the  com- 
munity, is  a  conspiracy.  Thus,  journeymen  confederating 
and  refusing  to  work,  unless  for  certain  wages,  may  be  in- 
dicted for  a  conspiracy,  and  the  offence  consists  in  the  con- 
spiring, and  not  in  the  refusal,  for  all  conspiracies  are  illegal, 
although  the  subject  matter  of  them  may  be  lawful.  A  bare 
conspiracy  to  do  a  lawful  act,  to  an  unlawful  end,  is  a  crime, 
though  no  act  be  done  in  consequence  thei  eof.  1  Burn^s,  567. 

A  conspiracy  being  a  trespass,  aaid  tending  to  a  breach 
of  the  peace,  is  cognizable  by  the  General  Sessions.  Id. 
1  569. 

Combination  1^}'  tbc  56  G.  3,  c.  27.  2  V.  215.    All  contracts,  cove- 

io  raise  wsiges  nants,  and  agreements,  entered  into  by  or  between  any  jour- 
neymen, manufacturers,  or  other  workmen,  or  persons,  for 
obtaining  an  advance  of  wages  of  them  or  any  of  them,  or  any 
other  journeymen,  manufacturers,  or  workmen,  or  other  per- 
sons in  any  manufacture,  trade,  or  business  ;  or  for  lessening 
or  altering  their,  or  any  of  their  usual  hours,  or  time  of  work  - 
ing ;  or  for  decreasing  the  quantity  of  work  ;  or  for  prevent- 
ing or  hindering  any  person  from  employing  whomsoever  he 
shall  think  proper  to  employ  in  his  manufacture,  trade  or  bus- 
iness :  or  for  controlling  or  any  way  affecting  any  person  car- 
rying on  any  manufacture,  trade  or  business,  in  the  conduct 
or  management  thereof,  shall  be  illegal,  null  and  void,  to  all 
intents  and  purposes  v^^hatsoever ;  and  every  journeyman, 
woikman  or  other  person,  who  shall  be  lawfwlly  convicted  of 
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entering  into,  or  being  concerned  in  entering  into  any  such 
illegal  contract,  covenant  or  agreement,  upon  his  own  con- 
fession, or  the  oath  of  one  credible  witness  or  more,  before 
any  two  or  more  Justices  of  the  Peace  for  the  county,  town, 
or  place  where  the  offence  sliall  be  committed,  within  three 
calendar  months  after  the  offence  was  committed,  shall  by 
order  of  such  Justices,  be  committed  to  and  confined  in  the 
common  gaol  within  their  jurisdiction,  for  any  time  not  ex- 
ceeding three  months,  or  at  the  discretion  of  such  Justices, 
shall  be  committed  to  some  house  of  correction  within  the 
same  jurisdiction,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  two  months. 

Sec.  3.  Every  journeyman,  workman,  or  other  person, 
who  shall  enter  into  any  combination  to  obtain  an  advance  of 
wages,  or  to  lessen  or  alter  the  hours  or  duration  of  the  time 
of  working,  or  to  decrease  the  quantity  of  work,  or  for  any 
other  purpose  contrary  to  the  Act  ;  or  who  shall  by  giving 
money,  or  by  persuasion,  sohcitation,  or  intimidation,  or  any 
other  means,  directly,  or  indirectly,  endeavour  to  prevent  any 
unhired  or  unemployed  journeyman,  or  workman,  or  other 
person  in  any  manufacture,  trade,  or  business,  or  any  other 
person  wanting  employment  in  such  manufacture,  trade  or  bu- 
siness, from  hiring  himself  to  any  manufacturer  or  tradesman, 
or  person  conducting  any  manufacture,  trade  or  business  ;  or 
who  shall,  for  the  purpose  of  obtaining  an  advance  of  wages, 
or  for  any  other  purpose  contrary  to  the  provisions  of  the  Act, 
by  any  means  whatsoever,  directly  or  indirectly  decoy,  per- 
suade, solicit,  intimidate,  influence,  or  prevail,  or  attempt  or 
endeavour  to  prevail  on  any  journeyman,  or  workman,  or  per- 
son hired  or  employed,  or  to  be  hired  or  employed  in  any  such 
manufacture,  trade  or  business,  to  quit  his  work  or  service  ; 
or  who  shall  hinder  or  prevent,  or  attempt  to  hinder  or  pre- 
vent any  manufacturer,  or  tradesman,  or  other  person  from 
employing  in  his  or  her  manufacture,  trade,  or  business,  such 
journeyman,  workman,  and  other  persons,  as  he  or  she  shall 
think  proper ;  or  who,  being  hired  or  employed,  shall  refuse 
to  work  Vv^ith  any  other  journeyman,  or  workman  employed 
or  hired  to  work  therein,  and  who  shall  be  lawfully  convicted 
of  any  of  the  said  offences,  upon  his  own  confession,  or  the 
oath  of  one  credible  witness  or  more,  before  any  two  or  more 
Justices  of  the  Peace  for  the  county,  town,  or  place  where 
such  offence  shall  be  committed,  vi^ithin  three  calendar  months 
next  after  the  offence  was  committed,  shall,  by  order  of  such 
Justices,  be  committed  to  and  confined  in  the  common  gaol 
within  his  or  their  jurisdiction,  for  any  time  not  exceeding- 
three  months ;  or  otherwise  be  committed  to  some  house  of 
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correction  within  the  same  jurisdiction,  there  to  he  kept  to 
hard  labour,  for  any  time  not  exceeding  two  months. 
Contracts  &c.         Scc.  4.    All  contracts,  associations,  aarreements,  cove- 
among  Master  j^^nts,  and  cn^aofements,  in  writin£2f,  or  not,  entered  into  be- 

Tradesmen  to  '  o  o  '  j 

regulate  Wa-  twccn  master  tradesmen,  or  manuiacturers,  or  any  other  per- 
ges,  &c.  sons,  for  the  purpose  of  regulating  the  wages  of  workmen,  or 
for  adding  to  or  altering  the  usual  hours  of  work,  or  for  increas- 
ing the  quantity  of  work,  or  for  regulating  or  fixing  the  price 
to  be  paid  for  any  work  done,  or  article  made  by  such  master 
tradesmen  or  manufacturers,  or  other  persons,  whereby  their 
customers,  or  others  who  may  deal  with  them,  may  be  affected, 
shall  be  illegal  and  void  ;  and  every  master  tradesman,  man- 
ufacturer, or  other  person,  being  thereof  convicted  by  the 
oath  of  one  witness,  before  two  Justices,  within  twelve  cal- 
endar months,  shall  forfeit  and  pay  for  each  and  every  offence, 
twenty  pounds  ;  one  half  to  tlie  informer,  and  the  other  half 
to  the  poor;  and  if  the  same  is  not  immediately  paid,  with 
costs  of  prosecution,  such  Justices  shall  levy  the  same  by  war- 
rant of  distress,  with  the  costs  attending  the  distress  and  sale  ; 
and  for  want  of  sufficient  distress,  such  Justices  shall  commit 
the  offender  or  offenders  to  the  common  gaol  or  house  of 
correction,  for  any  time  not  exceeding  three,  or  less  than  two 
calendar  months.  Perpetual, 

Such  directions  as  are  requisite,  and  also  the  Forms, 
which  may  readily  be  made  to  serve  for  proceedings  under 
the  above  Statute,  will  be  found,  respectively,  under  the 
Titles, — Information,  Summons,  Conviction,  Distress,  Com- 
mitment. 


CONSTABLES. 

Bound  to  exe-  It  has  always  been  holden,  that  the  Constable  is  the 
*^f*J  ^^■"'^I^^^"^^  proper  officer  to  a  Justice  of  the  Peace,  and  bound  to  exe- 
o  us  ices.  ^^^^  warrants  ;  and  therefore  it  hath  been  resolved,  that 
v/here  a  Statute  authorises  a  Justice  of  the  Peace  to  convict 
a  man  of  a  crime,  and  to  levy  the  penalty  by  warrant  of  dis- 
tress, without  saying  to  whom  such  warrant  shall  be  directed, 
or  by  whom,  it  shall  be  executed,  the  constable  is  the  proper 
officer  to  serve  such  warrant,  and  may  be  indicted  for  dis- 
obeying it. 

Not  to  part  In  no  case  is  a  constable  required  to  part  with  the  war- 

with  Warrant  j-^nt  out  of  his  own  possession,  for  that  is  his  justification. 
Shewing  ^  Constable  if  he  be  sworn,  and  commonly  known  to 

_Warrant.       be  an  officer,  and  act  within  his  own  precinct,  need  not 
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shew  his  warrant  to  the  party,  notwithstanding  he  demand 
the  sight  of  it ;  but  constables,  and  all  other  persons  what- 
soever making  an  arrest,  ought  to  acquaint  the  party  with 
the  substance  of  their  warrants.  And  all  private  persons  to 
whom  such  warrants  shall  be  directed,  and  even  officers  if 
they  be  not  sworn,  and  commonly  known,  and  even  these 
if  they  act  ow^  of  their  own  precincts,  must  shew  their  war- 
rants if  demanded.  And  it  is  certainly  expedient,  that 
whenever  an  arrest  be  made  by  virtue  of  a  warrant,  the 
warrant  (if  demanded  at  least,)  should  be  produced. — 
I  Burn's,  578-9. 

Inasmuch  as  the  office  of  Constable  is  wholly  ministe-  Appointing 
rial,  and  no  way  judicial,  it  seems  that  he  may  appoint  a  l^*'P"ty- 
deputy  to  execute  a  warrant  directed  to  him,  when  by  rea- 
son of  sickness,  absence,  or  otherwise,  he  cannot  do  it 
himself ;  yet  it  doth  not  seem  to  be  settled  that  he  can  make 
a  deputy,  without  some  special  cause.    Id.  574. 

By  the  54  G.  3,  c.  15.  2  V.  122.  No  action  shall  be  Action 
brought  against  any  Constable,  or  other  officer,  or  against  ^f^^^^^ 
any  person  acting  by  his  order,  and  in  his  aid,  for  any  thing 
done  by  him  in  obedience  to  any  warrant  under  the  hand 
and  seal  of  any  Justice  of  the  Peace,  until  demand  has  been 
made  and  left  at  the  usual  place  of  his  abode,  of  the  perusal 
and  copy  of  such  warrant,  and  the  same  has  been  refused 
for  six  days  after  such  demand  ;  and  if  after  such  demand 
and  compliance  therewith,  any  action  shall  be  brought 
against  any  such  Constable  or  other  officer,  or  against  any 
such  person  acting  in  his  aid,  for  any  such  cause  as  afore- 
said, without  making  the  Justice  who  signed  or  sealed  the 
said  warrant,  defendant,  on  producing  or  proving  such  war- 
rant, at  the  trial  of  such  action,  the  jury  shall  give  their  ver- 
dict for  the  defendant,  notwithstanding  any  defect  of  juris- 
diction in  such  Justice.  And  if  such  action  be  brought 
jointly  against  such  Justice,  and  the  Constable,  or  other 
officer,  or  persons  acting  in  his  or  their  aid  as  aforesaid, 
then,  on  proof  of  such  warrant,  the  Jury  shall  find  for  such 
Constable  or  other  officer,  and  persons  so  acting  as  afore- 
said, notwithstanding  such  defect  of  jurisdiction. 

Sec.  10.  No  action  shall  be  brought  against  any  Con- 
stable, or  other  officer  or  person  acting  as  aforesaid,  unless 
the  same  shall  be  commenced  within  six  calendar  months  af- 
ter the  act  complained  of  shall  have  been  committed.  Per- 
petuaL 

For  the  fees  of  a  Constable,  see  Title, — Fees. 
Concerning  the  execution  of  a  warrant  by  a  Constable, 
see  Titles, — Arrest,  and  Warrant. 
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CONTAGIOUS  DISEASES,  Sec 

I.  Quarantine. 


Masters  of 
Vessels  to 
report,  &c. 


Person  escap- 
ing from  Qua- 
rantine. 


Releasing 
from  Qua- 


Hearing,  and 
punishment 
of  offences. 


Br  the  2  W.  4,  c.  13,  ^  7.  4  V.  138.  Masters  of 
vessels  on  lx>ard  of  which  any  infectious  disease  shall  appear, 
on  their  arrival  at  the  place  to  which  they  shall  be  appointed 
to  repair,  shall  report  their  case  to  one  of  the  officers  named 
in  the  Act,  or  to  some  Justice  of  the  Peace,  who  shall  forth- 
with give  notice  thereof  to  the  local  Board  of  Health,  or  to 
the  Governor,  or  His  Majesty's  Council. 

Sec.  17.  A  Justice  of  the  Peace,  on  application  made 
to  him,  shall  issue  his  warrant  for  apprehending  any  person 
who  shall  have  quitted  any  vessel  liable  to  perform  quaran- 
tine,  or  who  shall  have  escaped  from  quarantine,  and  for 
conveying  such  i>erson  to  the  vessel  from  which  he  or  she 
shall  have  come  on  shore,  or  to  any  vessel  perfo**miing  qua- 
rantine, or  lazaret,  from  which  he  or  she  shall  have  escaped  ; 
or  for  the  confining  of  any  such  person  in  any  such  plaice  of 
safe  custody,  (not  being  a  public  gaol,)  and  under  such  re- 
strictions as  to  having  any  communication  with  any  other  per- 
sons, as  may,  in  the  discretion  of  such  Justice  of  the  Peace,, 
(calling  to  his  aid,  if  he  shall  think  fit,  any  medical  person,) 
appear  to  be  proper,  until  such  person  can  be  safely  convey- 
ed to  some  place  appointed  for  the  performance  of  quaran- 
tine,  or  until  directions  can  be  obtained  from  the  Board  of 
Health,  or  His  Majesty's  Council,  as  to  the  disposal  of  any 
such  person;  and  to  make  any  further  order,  or  grant  miy 
further  warrant  that  may  be  necessary  in  that  behalf. 

Sec.  21.  Upon  proof  made  before  a  Justice  of  the 
Peace,  by  the  oaths  of  the  master  or  other  person  havings 
charge  of  a  vessel  under  quarantine,  and  of  three  or  more 
persons  belonging  thereto,  or  by  the  oaths  of  two  or  more 
credible  witnesses,  that  such  vessel,  and  all  and  every  such 
person  and  ^r sons  respectively,  have  duly  performed  qua- 
rantine, and  that  the  vessel  and  all  and  every  person  and 
persons  are  free  from  infection,  then  and  in  the  said  respec- 
tive cases,  such  Justice  of  the  Peace  shall  give  a  certificate 
thereof. 

Sec.  31.  All  offences  committed  against  any  of  the 
provisions  of  the  Act,  for  which  no  specific  penalty,  forfei- 
ture, or  punishment,  is  therein  provided,  shall  be  tried,  heard 
and  determined,  before  any  three  Justices  of  the  Peace  of 
the  county  or  place,  where  such  offence  or  disobedience  shall 
happen  ;  and  the  offender  on  conviction  thereof,  shall  be  lia- 
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bie  to  such  forfeiture  or  penalty,  not  exceeding  the  sum  of 
one  hundred  pounds,  or  to  such  imprisonment  not  exceeding 
twelve  months  for  any  one  offence,  as  shall  in  the  discretion 
of  the  three  Justices  who  heard  and  determined  the  same,  be 
judged  proper  ;  and  such  forfeiture  and  penalty  shall  be  paid, 
one  moiety  to  the  person  prosecuting  for  the  same,  and  the 
remainder  to  His  Majesty,  to  be  applied  as  the  proceeds  of 
other  penalties  and  forfeitures  are  by  the  Act  directed  to  be 
applied.  Annual, 

By  the  3  W.  4,  c.  67.  4  V.  241,  made  in  amendment  Recovery  of 
of  the  above  mentioned  Act,  it  is  provided,  that  all  fines,  penalties, 
penalties,  and  forfeitures,  imposed  or  incurred  by  or  under 
the  said  above  mentioned  Act,  when  the  whole  amount  there- 
of shall  not  exceed  five  pounds  in  the  whole,  shall  and  may 
be  prosecuted,  recovered,  levied,  and  paid,  before  and  by 
order  of  any  two  Justices  of  the  Peace  for  the  county  or  dis- 
trict where  the  offence  was  committed.  Annual, 

The  Forms  of  the  Information  and  Warrant  required  Directions, 
under  the  before  recited  7th  clause  of  the  aforesaid  Statute 
respecting  Quarantine,  may  readily  be  framed  from  the  words 
of  the  clause.  The  information  should  be  taken  in  the  form 
of  an  affidavit,  made  by  the  person  giving  the  information, 
in  which  should  be  stated  briefly,  the  fact  of  the  person  com- 
plained of  having  quitted  the  vessel,  or  the  place  of  quaran- 
tine, and  stating  names,  times,  and  places,  and  other  ma- 
terial circumstances,  as  the  case  may  be.  This  affidavit 
must  be  briefly  recited  in  the  body  of  the  warrant,  the  mere- 
ly formal  part  of  which  will  be  the  same  as  in  ordinary  cases 
for  the  arrest  of  a  party,  and  will  be  found  under  the  Title, 
— Warrant.  Such  directions  as  are  requisite,  and  also  the 
Forms,  which  may  readily  be  made  to  serve  for  prosecutions 
under  the  before  recited  31st.  Section  of  the  same  Statute, 
and  also  under  the  foregoing  Act  3  W.  4,  made  in  amend- 
ment thereof,  will  be  found  under  the  respective  Titles, — In- 
formation, Summons,  Conviction,  Commitment. 

II.    Health  Wardens. 

By  the  2  W.  4,  c.  14.  4  V.  148.  Justices  in  Ses-  Appointment, 
sions,  in  every  other  county  or  district  except  Hahfax,  may 
nominate  and  appoint  from  time  to  time,  such  and  so  many 
persons  as  may  be  necessary,  to  fill  the  office  of  Health 
Wardens,  within  the  several  towns  of  the  Province,  except 
Halifax,  who  shall  act  gratuitously,  and  be  sworn  to  the  due 
performance  of  their  office,  pursuant  to  the  Act.  Tempo- 
rary. 
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III.    Regulations.  &c.  by  Sessions. 

By  the  5  W.  4,  c.  18.  4  V.  405.  If,  on  any  occasion, 
at  any  towns  or  places  distant  from  Halifax,  any  infectious 
disease  or  distemper  shall  have  been  introduced,  or  there 
shall  appear  imminent  danger  of  the  introduction  or  spread- 
ing thereof,  before  the  directions  of  the  Governor,  or  His 
Majesty's  Council  thereon,  can  be  transmitted  to  such  town 
or  place,  then,  if  there  is  no  Board  of  Health  in  such  town 
or  place,  it  shall  be  lawful  for  the  Justices  of  the  Peace  for 
the  county,  in  Special  Sessions  assembled,  by  any  order  or 
orders  then  and  there  to  be  made,  to  establish  all  such  rules 
and  regulations  as  to  such  Justices  may  appear  necessary  or 
expedient,  as  well  for  preventing  as  far  as  possible  the  intro- 
duction into  this  Province,  or  spreading  within  the  same,  of 
any  such  infectious  disease  or  distemper,  as  also  for  the  relief 
of  any  persons  suffering  under,  or  likely  to  afflicted  by  any 
such  disease,  and  likewise  for  declaring  and  bringing  into 
immediate  and  full  operation,  all  such  parts  of  the  regula- 
tions in  the  "  Act  more  effectually  to  provide  against  the  in- 
troduction of  infectious  or  contagious  diseases,  and  the  spread- 
ing thereof  in  this  Province,'^  and  in  this  Act,  as  such  emer- 
gency shall  require  to  be  put  in  force  in  such  town  or  place  ; 
and  likewise  for  enforcing  the  performance  of  quarantine, 
according  to  the  provisions  of  the  Statute  therefor ;  and  more- 
over for  appointing  officers  and  persons  to  execute  the  said 
regulations,  so  far  as  may  appear  requisite  ;  and  the  said 
Justices  in  Session  shall  forthwith  cause  copies  of  all  such 
orders  to  be  transmitted  to  the  Governor,  or  in  his  absence 
to  His  Majesty's  Council ;  and  the  same  orders,  until  the 
Governor,  or  His  Majesty's  Council,  shall  alter  or  annul  the 
same,  shall  continue  to  be  in  force. 
Consulting  See.  5.    In  all  towns  and  places  where  there  shall  be 

Physicians.  Board  of  Health,  except  in  the  town  of  Halifax,  it  shall 
be  lawful  for  the  Justices  in  Special  Sessions,  to  appoint  such 
number  as  may  be  deemed  requisite,  of  consulting  physicians, 
whose  duty  it  shall  be,  in  case  of  any  alarm  of  any  contagi- 
ous or  other  dangerous  disease  or  distemper  occurring,  or 
likely  to  occur  in  any  such  town  or  place,  to  give  to  the  said 
Justices  all  such  professional  advice  and  information  as  they 
may  request,  with  a  view  to  the  prevention  of  the  said  dis- 
eases, and  at  all  convenient  times  to  assist  such  Justices  with 
their  counsel  and  advice,  in  all  matters  that  relate  to  the 
health  of  the  inhabitants. 
Removing  in-  Scc.  6.  In  places  where  no  Boards  of  Health,  or 
fected  persons  jj^alth  Wardens  are  appointed,  any  three  Justices  in  Gene- 
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ral  or  Special  Session  assembled,  shall  have  power  to  remove 
or  cause  to  be  removed  from  any  dwelling  house,  or  other 
place  within  the  jurisdiction  of  the  said  Justices,  or  from  any 
ship  or  vessel  coming  near  to  or  within  the  same,  any  person 
or  persons  sick  with  any  contagious  or  infectious  disease,  to 
any  hospital,  house,  or  place,  proper  for  the  reception  of 
such  sick  and  exposed  persons.  Provided  it  shall  be  certifi- 
ed unto  the  said  Justices  in  Sessions,  in  some  writing  to  be 
signed  and  attested  to  by  any  two  or  more  physicians  of  the 
town  or  place,  or  if  only  one,  then  by  that  one  physician, 
that  in  their  or  his  opinion,  such  removal  is  necessary  or  ex- 
pedient for  the  safety  of  the  inhabitants  ;  and  in  case  any  per- 
son sick  with  such  contagious  or  infectious  disease,  in  any 
house  or  place  within  such  jurisdiction,  cannot,  in  the  opi- 
nion of  such  physicians,  be  removed,  then  the  said  Justices 
in  Session  shall  have  power  to  cause  such  house  to  be  vaca- 
ted by  the  removal  of  the  other  occupants  thereof,  or  to  cause 
any  house  or  tenement  contiguous  thereto,  to  be  vacated,  by 
the  removal  of  the  occupants  thereof,  for  such  time  as  the 
physicians  consulted  by  the  said  Justices  in  Session,  shall 
think  expedient,  and  the  safety  of  the  inhabitants  of  the  place 
may  require.  Ihnporary, 

IV.    Recovery  of  Penalties. 

Br  the  5  W.  4,  c.  17,  ^  30.  4  V.  402.  Concerning 
nuisances,  it  is  enacted,  that  it  shall  be  lawful  for  any  Board 
of  Health,  or  Health  Wardens,  appointed  and  acting  under 
the  Act,  ^'  more  effectually  to  provide  against  the  introduc- 
tion of  infectious  or  contagious  diseases,"  to  limit  and  res- 

^  train  to  any  sum  under  ten  pounds,  but  not  below  ten  shil- 
lings, the  amount  to  be  prosecuted  for,  in  respect  of  any  of 
the  several  penalties  imposed  by  or  incurred  under  the  said 
last  mentioned  Act,  for  the  offences  to  which  such  Act  has 
reference,  and  all  penalties  thus  limited,  shall  and  may  be 
sued  for  and  recovered  before  any  one  Justice  of  the  Peace 
of  the  county  or  place  wherein  the  penalty  shall  be  incurred, 
and  all  larger  penalties  shall  be  sued  for  and  recovered  in  any 
Court  of  Record  in  the  same  county. 

Sec.  31.    All  such  limited  penalties  under  the  said  last 

.  mentioned  Act,  shall  be  sued  for  and  recovered  in  the  name 
and  on  the  information  of  any  Health  Inspector  within  whose 
limits  the  offence  shall  have  been  committed,  or  as  a  debt 
due  to  him,  as  the  case  may  be  ;  and  if  there  be  no  Health 
Inspector,  then  in  the  name  of  the  Clerk  of  the  Peace  of  the 
county  or  district,  unless  His  Majesty's  Attorney  or  Solicitor 
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General  think  proper  to  prosecute  at  the  suit  of  the  Crown, 
and  give  notice  accordingly  ;  and  hi  all  cases  where  the  pro- 
secution shall  be  in  the  name  of  the  Health  Inspector,  or 
Clerk  of  the  Peace,  he  shall  be  deemed  the  official  prosecutor, 
and  shall,  as  shall  any  Health  Warden,  be  and  be  deemed 
a  competent  witness  in  such  prosecution  or  suit,  and  shall  re- 
cover costs  of  suit  from  the  defendant,  if  judgment  be  given 
for  the  penalty  or  sum  prosecuted  for,  but  shall  not  be  liable 
to  pay  to  the  defendant  any  costs,  if  the  judgment  pass  in 
favour  of  the  defendant ;  and  all  monies  to  be  recovered  by 
any  such  suit  or  prosecution,  shall  be  paid  into  the  hands  of 
the  Treasurer  for  the  town,  or  for  the  county  as  the  case 
may  be,  and  shall  be  appropriated  towards  defraying  the  ex- 
penses there  to  be  incurred  in  and  about  the  enforcing  and 
carrying  into  effect  this  Act,  and  the  Acts  therein  recited. 

Appeals.  Sec.  33.    If  any  appeal  shall  be  entered  against  the 

judgment  of  a  Court  of  Summary  Jurisdiction,  or  any  Jus- 
tice of  the  Peace,  given  for  any  sum  of  money  sued  for  by 
any  Clerk  of  the  Peace,  or  Health  Inspector,  either  as  a 
penalty,  or  as  a  debt  due  to  him,  under  the  provisions  of 
the  said  Act,  "  more  effectually  to  provide  against  the  intro- 
duction of  infectious  or  contagious  diseases,"  or  of  this  Act, 
and  such  appeal  be  not  duly  prosecuted  at  the  first  sitting  of 
the  Court  to  which  the  appeal  is  prayed,  then  on  such  de- 
fault being  certified  by  the  Clerk  thereof,  execution  shall  be 
forthwith  issued  from  the  Court,  or  by  the  Justice  by  whom 
the  judgment  was  rendered.  Temporary. 

Directions.  As  it  is  provided  in  the  above  recited  30th  and  31st 

Sections  of  the  aforesaid  Statute,  5  W.  4,  c.  17,  that  the 
limited  penalties  therein  mentioned,  incurred  under  the 
aforesaid  Act,  "  to  provide  against  the  introduction  of  infec- 
tious diseases,"  may  be  sued  for  before  one  Justice  of  the 
Peace,  by  a  Health  Inspector,  or  Clerk  of  the  Peace,  as  a 
debt  due  to  him,  the  proceedings  and  the  forms  of  Summons 
and  Execution  requisite  for  the  recovery  of  such  limited  pen- 
alties, will  be  the  same  as  in  cases  for  the  recovery  of  pri- 
vate debts  before  a  single  Justice,  and  will  be  found  under 
the  Title, — Summary  Trials. 

— n — 
CONVICTION. 

The  power  of  a  Justice  of  the  Peace  to  convict  an 
offender  in  a  summary  way,  without  a  trial  by  jury,  is  in 
restraint  of  the  common  law,  and  in  abundance  of  instances 
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a  tacit  repeal  of  that  famous  clause  in  the  Great  Charter, 
that  a  man  shall  be  tried  by  his  equals ;  which  also  was  the 
common  law  of  the  land  long  before  the  Great  Charter,  even 
from  time  immemorial,  beyond  the  date  of  histories  and  re- 
cords. Therefore,  generally,  nothing  shall  be  presumed  in 
favour  of  this  branch  of  the  office  of  a  Justice  of  the  Peace, 
but  the  intendment  will  be  against  it.  For  which  reason, 
where  this  special  power  is  given  to  a  Justice  of  the  Peace 
by  Act  of  Parliament,  it  must  appear  that  he  hath  strictly 
pursued  it,  otherwise  the  common  law  will  break  in  upon 
him  and  level  all  his  proceedings.  So  that  where  a  trial  by 
jury  is  dispensed  withal,  yet  he  must  proceed  nevertheless 
according  to  the  course  of  the  common  law  in  trials  by  ju- 
ries, and  consider  himself  only  as  constituted  in  the  place 
both  of  judge  and  jury.  Therefore  there  must  be  an  infor- 
i  mation  or  charge  against  a  person  ;  then  he  must  be  sum- 
moned or  have  notice  of  such  charge,  and  have  an  opportu- 
nity to  make  his  defence  ;  and  the  evidence  against  him 
must  be  such  as  the  common  law  approves  of,  unless  the 
Statute  directeth  otherwise  ;  then  if  the  person  is  found 
guilty,  there  must  be  a  conviction,  judgment,  and  execu- 
tion, all  according  to  the  course  of  the  common  law,  direct- 
ed and  influenced  by  the  special  authority  given  by  Statute. 
1  Bum's,  586. 

The  Justice  must  also  take  and  preserve  minutes  of  all 
the  proceedings  before  him,  from  which,  when  a  removal  of 
the  same  to  a  Superior  Court  is  required  by  a  writ  of  certio- 
rari, he  must  make  and  send  up  a  record  thereof,  according 
to  the  form  set  forth  in  the  Statute  hereinafter  mentioned. 
The  difficulty  of  drawing  up  a  conviction  in  due  form,  hath 
induced  the  Provincial  Legislature  in  the  Statute  alluded  to, 
being  5  W.  4,  c.  2.  4  V.  353,  to  frame  and  prescribe 
a  general  Form  of  a  Record  of  Conviction,  to  be  used  in  all 
cases  where  no  particular  Form  for  the  record  thereof  shall 
have  been  directed.  In  here  treating  further  of  this  subject, 
the  Form  of  Record  prescribed  in  the  said  Statute  will  first 
be  set  forth,  and  then  the  several  essential  parts  of  it  will  be 
separately  exhibited,  and  the  law  establishing  and  explaining 
them,  respectively,  will  be  stated  and  applied.  It  is  proper, 
however,  to  observe  here,  that  in  cases  where  a  Justice  is 
authorised  to  convict  of  an  offence  on  his  own  view,  or  in 
his  own  hearing,  the  said  Statute  does  not  apply,  and  the 
Form  of  Record  therein  prescribed  will  not  suit,  and  indeed 
cannot  be  followed  in  any  such  case,  but  a  more  brief  though 
sufficiently  comprehensive  Form  is  to  be  used  ;  as  in  cases 
under  the  Statutes  against  drunkenness,  profane  swearing, 
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and  performing  ordinary  labor,  or  using  sports  on  the  Lord's 
day ;  which  brief  Forma  will  be  found,  respectively,  under 
the  Titles  of  those  last  mentioned  offences.  In  all  instances, 
however,  where  a  Justice  is  not  authorised  to  convict  on  his 
own  view,  or  in  his  own  hearing,  the  Form  of  Record  set 
forth  in  the  said  Statute  must,  according  to  the  direction 
therein  contained,  be  strictly  adhered  to,  either  literally,  or 
at  least  in  words  to  the  same  effect. 

By  the  aforesaid  Statute  it  is  enacted,  that, — In  all  cases 
wherein  a  conviction  shall  have  taken  place,  and  no  particu- 
lar Form  for  the  Record  thereof  shall  have  been  directed, 
the  Justice  or  Justices,  or  other  person  or  persons  duly  au- 
thorised to  proceed  summarily  therein,  and  before  whom  the 
offender  or  offenders  shall  have  been  convicted,  shall  and 
may  cause  the  Record  of  such  Conviction  to  be  drawn  up 
in  the  manner  and  form  following,  or  in  any  words  to  the 
same  effect,  mutatis  mutandis,  that  is  to  say : 

County  of  ,  ) 

[or  as  the  case  may  be,]  5        Be  it  Remembered  that  on 

the  —  day  of  ,  in  the  year  of  our  Lord  ,  at  

in  the  county  of  ,  A.  B.,  of  in  the  county  of  , 

labourer,  [or  as  the  case  may  be,]  personally  came  before 
me  [or  before  us,  Slc]  C.  D.,  one  [or  more  as  the  case  may 

be,]  of  His  Majesty's  Justices  of  the  Peace  for  the  said  , 

and  informed  me  [or  us,  &c.]  that  E.  F.  of  ,  in  the 

county  of  ,  on  the  —  day  of  ,  at  in  the  said 

 ,  did  [here  set  forth  the  fact  for  which  the  information 

is  laid,]  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided ;  whereupon  the  said  E.  F.,  after  being 
duly  summoned  to  answer  the  said  charge,  appeared  before 

me,  [or  us,  &c.]  on  the  —  day  of  in  the  said   , 

and  having  heard  the  charge  contained  in  the  said  informa- 
tion, declared  he  was  not  guilty  of  the  said  offence,  [or  as 
the  case  may  happen  to  be,]  did  not  appear  before  me,  [or 
us,  &c.]  pursuant  to  the  said  summons,  [or  did  neglect  and 
refuse  to  make  any  defence  against  the  said  charge,]  where- 
upon I  [or  we,  &c.  or,  nevertheless  I,  or  we,  &c..]  the  said 
Justice  [or  Justices,]  did  proceed  to  examine  into  the  truth 
of  the  charge  contained  in  the  said  information,  and  on  the 

—  day  of   aforesaid,  at    aforesaid,  one  credible 

witness,  to  wit,  A.  W.  of  in  the  county  of  ,  upon 

his  oath  depose th  and  saitii,  [if  E.  F.,  be  present,  say  in  the 

presence  of  the  said  E.  F.,]  that  within  months,  [or 

as  the  case  may  be],  next  before  the  said  information  was 
made  before  me,  [or  us,  &c.,]  the  said  Justice,  by  the  said 
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f|  A.  B.,  to  wit,  on  the  —  day  of  ,  in  the  year  ,  the 

said  E.  F.,  at  — — -  in  the  said  county  of  ,  [here  state 

the  evidence,  and  as  nearly  as  possible  in  the  words  used  by 
the  witness,  and  if  more  than  one  witness  be  examined,  state 
the  evidence  given  by  each,]  [or  if  the  defendant  confess, 
instead  of  stating  the  evidence,  say] — and  the  said  E.  F. 
acknowledged  and  voluntarily  confessed  the  same  to  be  true  ; 
I  therefore  it  manifestly  appeareth  to  me,  [or  us,  &,c.,]  that 
!  the  said  E.  F.  is  guilty  of  the  offence  charged  upon  him  in 
the  said  information,  I  [or  we,  &c.,]  do  hereby  convict  him 
I  of  the  offence  aforesaid,  and  do  declare  and  adjudge,  that 
I  the  said  E.  F.  hath  forfeited  the  sum  of  ,  of  lawful  mo- 
ney of  Nova  Scotia,  for  the  offence  aforesaid,  [with  the  sum 

of  ,]  costs  in  this  behalf,  [if  any  allowed,]  to  be  levied, 

collected,  and  distributed,  [or  paid,]  [as  the  case  may  be,] 
according  to  the  form  of  the  Statute  in  that  case  made  and 
provided.  Given  under  my  hand,  [or  our  hands,]  and  seal, 
[or  seals,]  the  day  of  ,  in  the  year  of  our  Lord 


Sec.  2.  In  all  cases  where  any  Justice  or  Justices,  or  Appeal, 
others,  shall  by  virtue  of  any  Statute,  fix,  impose,  or  order 
payment  of  any  fine,  penalty,  or  sum  of  money,  upon  or 
against  any  person  or  persons  whomsoever,  he  or  they  may 
appeal  against  the  decision  to  the  then  next  Supreme  Court, 
or  Court  of  Common  Pleas,  to  be  holden  in  the  county  or 
district  where  such  decision  took  place ;  and  such  appeal 
shall  be  granted  by  such  Justice,  or  Justices,  or  others,  upon 
the  party  appealing  entering  into  a  bond,  with  sufficient 
surety,  in  treble  the  amount  of  such  fine,  penalty,  or  sum  of 
money,  (including  the  costs  attending  the  conviction,  or  or- 
der for  payment  thereof,  if  any  there  be,)  in  the  name  or 
names  of,  and  payable  to  the  party  or  parties  prosecuting, 
and  conditioned  for  the  due  prosecution  of  sHch  appeal,  and 
the  abiding  of  the  judgment  thereupon,  by  the  party  or  par- 
ties so  appealing,  (for  which  bond  the  Justice  or  Justices,  or 
other  persons  granting  such  appeal,  and  whose  duty  it  shall 
be  to  prepare  such  bond,  upon  the  demanding  of  such  ap- 
peal, shall  receive  and  take  the  sum  of  two  shillings  and  six 
pence  and  no  more,)  and  such  Justice  or  Justices,  or  other 
persons,  shall  thereupon,  on  or  before  the  first  day  of  the 
term  of  the  Court  to  which  such  appeal  shall  be  had,  send 
to  the  said  Court  such  bond,  and  his  minutes  of  judgment 
and  proceedings,  and  other  papers  in  the  matter  of  such  ap- 
peal, without  its  being  necessary  in  such  stage  of  the  cause, 
to  make  up  a  formal  record  of  such  conviction  ;  and  such  fur- 
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ther  proceedings  and  judgment  shall  be  thereupon  had  and 
given,  as  is  or  are  now  used,  had  or  given,  in  and  upon  ap- 
peals from  the  judgments  of  Justices  c^f  the  Peace,  in  civil 
cases,  and  with  the  like  costs  as  are  allowed  in  swch  cases ; 
and  the  judgment  thereupon  shall  be  final  and  conclusive, 
and  execution  thereupon  may  issue  in  the  same  manner,  and 
to  the  same  effect  as  in  civil  cases  ;  and  when  an  appeal  shall 
have  been  had  against  any  judgment  or  conviction,  in  either 
a  civil  or  criminal  case,  and  no  proceeding  therein  be  had 
during  the  next  ensuing  term  of  the  Court  appealed  to,  either 
by  entry  of  the  cause  there,  or  otherwise,  it  shall  be  lawful 
for  the  Justice  or  Justices  having  given  such  judgment,  or 
ordered  such  conviction,  to  issue  his  or  their  execution  or 
warrant  against  the  party  so  having  appealed,  in  the  same 
manner  as  if  no  such  appeal  had  been  taken.  Perpetual. 

Be  it  Remembered,  that  on  the  —  day  of  ]  The 

day  and  year  of  exhibiting  the  information  must  be  specified, 
as  well  that  it  may  appear  to  be  subsequent  to  the  offence, 
and  prior  to  all  other  proceedings,  as  in  order  to  ascertain 
that  the  prosecution  is  within  the  time  limited  by  Statute. 
1  Burn's  ,  590. 

A.  B.y  of  &fc.  &fC.]  The  name  of  the  informer  should 
be  set  forth,  that  it  may  afterwards  appear  that  the  witness 
is  not  the  same  person  ;  since  many  Statutes  give  a  part  of 
the  penalty  to  the  informer,  and  in  such  cases  the  informer 
cannot  be  a  witness.  Id. 

That  E.  F.  of  &fc.]  It  is  no  objection  that  the  oflfend- 
er  appears  to  be  a  married  woman,  for  a  married  woman  may 
be  convicted  on  a  penal  Statute,  without  joining  her  hus- 
band.   Id.  593. 

On  the  —  day  of  ]    The  time  of  committing  the 

offence  must  be  stated,  that  it  may  appear  that  the  prosecu- 
tion is  commenced  in  due  time  ;  and  also  that  the  party  may 
be  enabled  to  defend  himself  against  a  second  charge.  But 
the  offence  need  not  be  proved  precisely  on  the  day  on  which 
it  is  laid  to  have  been  committed,  though  it  must  be  proved 
to  have  been  committed  within  the  time  limited  for  the  pro- 
secution. The  time  of  committing  the  offence  must  also  be 
stated  in  that  part  of  the  Conviction  in  which  the  evidence  is 
set  forth,  the  year  as  well  as  the  day.    Id.  592. 

jit   ^c.  did  &fc.]    Here  must  be  stated  an  exact 

description  of  the  offence,  which  in  order  to  give  the  Justice 
a  jurisdiction,  must  appear  to  be  within  both  the  letter  and 
spirit  of  the  Statute  that  creates  it,  and  which  must  be  so 
exactly  described,  that  the  defendant  may  know  what  charge 
he  is  to  answer.    And  the  quantity  of  the  offence  is  more  es- 
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pecially  necessary  to  be  shown,  in  cases  where  it  is  the  mea- 
sure of  the  penalty  or  damages  to  be  given  by  the  Justice. 
Thus  a  conviction  on  the  Stat.  43  Ehz.  c.  7,  §  1,  for  cut- 
ting down  trees,  was  quashed,  because  it  did  not  mention 
the  number  of  the  trees.    Id.  594. 

A  summary  conviction  for  any  offence  created  by  Sta-  Negative  of 
tute,  must  negative  every  exception  contained  in  the  clause  excepiions. 
creating  the  offence  ;  and  a  defect  in  omitting  so  to  do,  is 
not  aided  by  a  proviso  in  the  Statute,  that  "  no  conviction 
for  any  offence  in  the  Act,  shall  be  set  aside  for  want  of  form, 
or  through  the  mistake  of  any  fact,  circumstance,  or  other 
matter,  provided  the  material  facts  alleged  were  proved," 
for  this  in  effect  requires  all  material  facts  to  be  alleged,  and 
it  is  a  material  fact,  that  the  defendant  did  not  come  within 
the  exception  in  the  enacting  clause.  But  where  a  Statute 
constitutes  an  act  to  be  an  offence  generally,  and  in  a  subse- 
quent clause  makes  a  proviso  in  favour  of  particular  cases, 
there  the  proviso  is  a  matter  of  defence  or  excuse,  which 
need  not  be  noticed  in  the  information.    Id.  594. 

If  a  subsequent  Statute  make  any  exception  to  a  former 
one,  it  is  incumbent  on  the  defendant  to  shew  by  way  of  de- 
fence, that  becomes  within  such  exception.  So  where  ne- 
gatives are  descriptive  of  the  offence,  they  must  be  set  forth  ; 
for  what  comes  by  way  of  proviso  in  a  Statute,  must  be  in- 
sisted on  by  way  of  defence,  by  the  party  accused  ;  but 
where  exceptions  are  in  the  enacting  part  of  a  Law,  it  must 
appear  in  the  charge,  that  the  defendant  does  not  fall  within 
any  of  them.  Id. 

In  general  it  is  sufficient  for  the  Justices  in  the  descrip- 
tion of  the  offence,  to  pursue  the  words  of  the  Statute,  but 
that  is  not  always  sufficient,  it  may  be  necessary  to  go  far- 
ther. It  was  so  determined,  upon  a  conviction  of  a  person, 
for  robbing  an  orchard,  which  the  Court  held  not  suffici- 
ent ;  but  it  ought  to  have  appeared  of  what  and  how  the  or- 
chard was  robbed,  that  they  might  judge  whether  it  were  a 
robbery  within  the  meaning  of  the  43  Eliz.  c.  7.    Id.  595. 

Whereupon  the  said  E.  F.,  after  being  duly  summoned,  The  party  to 
^c]  The  party  ought  to  be  heard,  and  for  that  purpose  be  siimtnoned 
ought  to  be  summoned  in  fact ;  and  if  the  Justices  proceed 
against  a  person,  without  summoning  him,  it  will  be  a  mis- 
demeanor in  them,  for  which  an  information  will  lie.  But 
though  justice  requires  that  a  party  should  be  duly  summon- 
ed, and  fully  heard  before  he  is  condemned,  yet  if  he  be  sta- 
ted to  be  present  at  the  time  of  the  proceedings,  and  to  have 
heard  all  the  witnesses,  and  not  to  have  asked  for  any  fur- 
ther time  to  bring  forward  his  defence,  if  he  had  any,  this  at 
all  times  has  been  deemed  sufficient.    Id.  595. 
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Time  for  ap- 
pearance and 
defence. 


Pleading  to 
the  charge. 


Convicting 
the  party  in 
his  absence. 


Naming  Wit- 
ness, 


yetting  out 
the  evidence. 


The  defendant  should  have  a  reasonable  time  allowed 
him  for  making  his  defence.  A  conviction  upon  default  of 
appearance,  vi^here  the  summons  vi^as  to  appear  immediately 
upon  the  receipt  of  it,  vv^as  held  bad.  The  summons  should 
be,  to  appear  at  a  certain  time  and  place,  and  these  must 
be  such  as  to  afford  the  defendant  the  reasonable  means  of 
complying  with  the  summons,  and  of  being  fairly  heard. 
The  service  of  the  summons  should  be  proved  upon  oath,  and 
it  seems  that  such  service  should  in  general  be  a  personal  one. 
Id.  596. 

The  summons  may  be  directed  either  to  the  party  charg- 
ed, requiring  him  to  appear,  or  to  some  third  person,  requir- 
ing him  to  summon  the  party.    Id.  595. 

The  summons  must  not  be  for  appearance  on  an  impos- 
sible day.  In  one  case  it  was  stated,  that  the  defendant  was 
summoned  to  appear  ;  and  did  appear,  on  Tuesday  the  17th 
day  of  April,  1802,  &c.  In  fact  the  17th  of  April  fell  on  a 
Friday,  and  it  being  objected,  that  the  time  of  the  summons 
being  impossible,  it  was  the  same  as  if  there  had  been  no 
summons,  the  court  quashed  the  conviction  on  this  ground, 
saying,  "  there  could  be  no  such  day,  and  therefore  he  could 
not  appear  thereupon  ;  and  when  the  day  is  not  set  forth,  his 
appearance  on  another  day  cannot  be  intended."    Id.  595. 

And  having  heard  the  charge,  ^c]  The  information 
must  be  read  to  the  defendant,  who  should  be  apprised  of 
the  charge  against  him,  and  put  to  plead  thereto,  that  is,  either 
to  confess  or  deny  it,  before  the  Justice  proceeds  to  hear 
evidence  ip  its  support.    Id.  597. 

Whereupon  I  or  We,  ^c.  did  proceed  to  examine,  ^c] 
It  was  formerly  doubted,  whether  the  Justice  having  summon- 
ed the  defendant,  might,  if  he  did  not  appear,  proceed  lo 
hear  the  evidence  and  convict  him,  in  cases  where  the  Sta- 
tute does  not  expressly  give  such  a  power  ;  but  now  it  seems 
perfectly  settled,  that  a  party  who  does  not  appear  after  regu- 
lar notice,  may  be  convicted  in  his  absence.    Id.  596. 

One  credible  Witness,  to  wit,  A.  W.  of  ^c]  It  is  re- 
quisite to  name  the  witness,  that  he  may  appear  to  be  a  dif- 
ferent person  from  the  informer  ;  as  the  Statutes  generally 
give  the  latter  a  share  of  the  penalty,  and  therefore  he  can- 
not be  a  witness,  excepting  where  the  Act  shall  specially  so 
direct.    Id.  597. 

Upon  his  oath  deposeth  and  saith  hi  the  presence  of  the 
said  E.  F.]  It  is  fully  settled  that  in  all  convictions,  the 
evidence  must  be  set  out  particularly,  not  merely  the  result 
of  it ;  and  that  suflicient  proof  must  appear  upon  the  face  of 
the  record  to  sustain  every  material  part  of  the  charge,  and 
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to  warrant  the  adjudication.  The  evidence  must  be  set  out, 
in  order  that  the  superior  court  may  judge  whether  the  Jus- 
tices have  done  right.  It  is  recognised  as  a  known  distinc* 
lion  between  orders  and  convictions,  that  in  the  former,  it 
is  allowed  to  state  the  result  only  of  the  evidence,  but  this 
would  undoubtedly  be  bad  in  a  conviction.  A  conviction  lor 
taking  pilchards,  contrary  to  the  form  of  the  Statute,  was 
quashed,  and  the  reason  assigned  was,  because  the  witness 
swore  generally,  that  the  defendant  was  guilty  of  the  premi- 
ses ;  for  that  is  taking  the  law  upon  himself.  Likewise,  a 
conviction  on  the  Candle  Act  was  set  aside,  because  the  evi- 
dence was  not  set  out,  it  being  only  alleged  that  the  offence 
was  fully  and  duly  proved.    Id.  598. 

If  a  conviction  state  in  the  words  of  the  Statute,  the  The  eTidence 
deposition  of  the  witness  to  the  fact,  it  is  sufficient;  but  if  ^^''^''f 

1      T»T     •  111-       IP  r  I         •        ^"  ^'^^  words 

the  Magistrate  endeavour  to  shelter  hmiseli  irom  detection,  of  the  Act. 
by  merely  stating  the  fact  of  the  offence  in  the  terms  of  the 
Statute,  as  if  it  were  the  legal  effect  of  the  evidence,  when 
the  evidence  itself  would  not  warrant  the  conclusion,  he  sub- 
jects himself  to  a  criminal  information,  upon  a  proper  case  laid 
before  the  Court.    Id.  599. 

Where  the  informer  is  permitted  to  be  a  witness,  he  must  Evidence  to 
be  sworn  and  examined  in  the  defendant's  presence,  (if  ap-  p^^f.^nc"  of 
pearing,)  even  though  he  were  sworn  v/hen  the  information  defendant, 
was  taken.    And  therefore  it  is  not  sufficient  in  such  a  case, 
to  read  over  the  informant's  deposition,  in  the  presence  of 
the  defendant.  Id. 

It  should  appear  that  the  fact  was  proved  to  have  been 
committed  in  some  pkce  within  the  jurisdiction  of  the  Ma- 
gistrate. Id. 

If  the  defendant  when  put  on  his  defence,  sets  up  a  claim  Defence, 
of  right  to  the  thing  he  is  accused  of  taking,  or  destroying, 
and  there  is  any  pretence  or  colour  for  such  right,  the  Jus- 
tice ought  to  acquit  him.  Id. 

It  is  sufficient  in  convictions,  if  there  were  such  evi-  Considerajion 
dence  before  the  Magistrate,  as  in  an  action  would  be  suffi-  of  evidence, 
cient  to  be  left  to  a  jury.  He  is  the  sole  judge  of  the  weight 
of  the  evidence,  and  the  Court  will  not  examine  whether  or 
not  he  has  drawn  a  right  conclusion  from  the  evidence.  But 
if  no  evidence  appear  on  the  conviction  to  support  a  material 
part  of  the  information,  the  Court  will  quash  the  conviction. 

Id.  mo. 

And  the  said  E.  F.  acknoicledged,  ^c]    In  general  Confession, 
if  the  defendant  confess  the  offence,  it  is  needless  to  go  into 
the  proof  of  it.    But  this  is  to  be  understood  of  a  confession 
Co  the  full  extent  of  a  good  and  sufficient  information ;  for 


134 


CONVICTION. 


where  either  the  coafession  does  not  come  up  to  the  charge 
in  the  information,  or  is  made  upon  an  insufficient  informa- 
tion, it  will  not  supply  the  want  of  evidence  in  the  one  case, 
or  of  a  sufficient  charge  in  the  other.    1  Burn's,  597. 

Though  a  Statute  only  empowers  the  Justice  to  convict 
upon  the  oath  of  one  or  more  witnesses,  yet  he  may  convict 
upon  the  confession  of  the  party  albne.  Id. 

Adjudication.  Tj^at  the  said  E.  F.  hath  forfeited,  ^c]  Even  in  cases 
where  the  punishment  is  fixed  by  Statute,  there  must  be  an 
express  adjudication  of  the  forfeiture.  A  conviction  is  in  the 
nature  of  a  verdict  and  judgment,  and  therefore  must  be  pre- 
cise and  certain.    1  Burn^s,  601. 

Punishment.  If  imprisonment  be  adjudged,  not  for  any  certain  period, 

but  generally  till  the  payment  of  a  fine  or  the  performance  of 
some  other  act,  the  condition  must  be  distinctly  expressed, 
and  such  as  is  authorised  by  Statute.  If  it  be  till  payment, 
the  sum  must  be  fixed.  Thus  a  conviction  and  commitment 
for  a  forcible  entry,  "  there  to  remain  till  they  shall  have  paid 
a  fine  to  the  King,"  the  Justices  not  having  assessed  any 
fine,  was  held  to  be  irregular.  So  under  a  Statute  which 
empowered  the  magistrate  to  commit  until  the  penalty  and 
charges  were  paid,  a  commitment  for  nine  months,  or  until 
the  sum  of  £15,  "  together  with  charges  previous  to  and  at- 
tending the  conviction  shall  be  paid,"  was  held  to  be  bad, 
for  want  of  ascertaining  the  exact  sum,  by  the  payment  of 
which  the  defendant  might  be  released.  Id. 

Costs.  With  the  sum  of  costs  in  this  behalf]    When  an 

Act  gives  power  to  a  Magistrate,  on  a  summary  conviction, 
to  award  the  reasonable  charges  of  taking  a  distress,  he  must 
ascertain  the  amount  in  the  conviction  ;  and  an  adjudication 
that  the  defendant  shall  pay  the  reasonable  charges  of  the 
levy,  is  bad.    Id.  603. 

Given  under  my  hand  and  seal,  ^c]  A  conviction 
must  be  under  the  hand  and  seal  of  the  Magistrate,  and  it  is 
laid  down  that  he  ought  to- give  the  defendant  a  copy  of  the 
conviction  if  he  demands  it,  as  it  is  a  record.    Id.  603. 

Note.  From  the  enactment,  however,  in  the  before 
recited  Provincial  Statute,  that, — On  an  appeal  the  Justice 
must  send  up  to  the  Court  "  his  minutes  of  judgment  and 
proceedings,  and  other  papers  in  the  matter  of  such  appeal, 
without  its  being  necessary  in  such  stage  of  the  cause  to  make 
up  a  formal  record  of  the  conviction,"  it  would  seem  that  he 
will  not  be  bound  to  furnish  to  the  defendant  a  copy  of  such 
record,  unless  where  he  may  be  required  to  do  so  in  some 
course  of  legal  proceedings. 

It  is  laid  down,  that  in  all  cases  a  Justice  of  the  Peace 


CONVICTION. 


135 


ought  to  return  a  conviction  by  him  to  the  Sessions,  whether 
the  party  appeal  or  not,  or  whether  an  appeal  is  or  is  not 
given  ;  that  the  Crown  may  not  be  deprived  of  its  share  of 
forfeitures.    1  Burn's,  603. 

The  requisite  Forms  of  Information,  Summons,  War-  Directions, 
rant  of  Distress,  and  Commitment ;  will  be  found  under  tliose 
Titles  respectively  ;  and  where  an  execution  is  required  pur- 
suant to  the  provision  of  the  before  recited  Statute,  the  form 
of  such  execution  will  be  similar  to  that  issued  on  judgments 
on  summary  trials  before  a  Justice,  for  the  recovery  of  debts  ; 
and  will  be  found  under  the  Title, — Summary  Trials. 

Form  of  the  Bond  to  be  given  by  a  Defendant  on  his 
Appeal  from  a  Conviction. 

Know  all  Men  by  these  Presents,  that  we,  E.  F.  of 

 ,  in  the  county  of   ,  yeoman,  and  G.  H.  of  

in  the  same  county,   ,  are  jointly  and  severally,  held 

and  firmly  bound  unto  A.  B.  of   ,  in  the  county  afore- 
said, labourer,  in  the  sum  of  ,  of  lawful  money  of  the 

Province  of  Nova  Scotia,  [this  sum  must  be  treble  the 
amount  of  the  sum  which  E.  F.  has  by  the  conviction  been 
adjudged  to  pay,]  to  be  paid  to  the  said  A.  B.  or  his  exe- 
cutors, administrators,  or  assigns,  for  which  payment  to  be 
well  and  truly  made,  we  bind  ourselves,  and  each  of  us  by 
himself,  our  and  each  and  every  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our 

seals,  and  dated  the  —  day  of   ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  

Whereas  on  the  —  day  of    in  the  year  aforesaid ^ 

the  above  bounden  E.  F.  was,  on  the  information  of  the 
said  A.  B.,  convicted  by  and  before  C.  D.,  one  of  Her 

Majesty's  Justices  of  the  Peace  for  the  county  of  ,  of 

the  offence  of  ,  and  was  for  the  said  offence,  thereupon 

adjudged  by  the  said  Justice,  to  pay  the  sum  of  ,  pur- 
suant to  the  Statute  in  such  case  provided,  together  with 

the  sum  of   for  costs  on  the  said  prosecution  ;  [if  any 

such  were  adjudged].    And  whereas  the  said  E.  F.  hath 

appealed  against  the  said  conviction,  to  the   Court  at 

the  next  ensuing  term  of  the  said  Court,  to  be  held  in  and 
for  the  said  county. 

Now  the  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  E.  F.  shall  at  and  during  the  said  next 

ensuing  term  of  the  said  Court,  to  be  holden  in  and 

for  the  said  County,  duly  prosecute  his  said  appeal,  and 
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shall  abide  the  judgment  of  the  said  Court  thereupon,  then 
this  obhgation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Signed,  Sealed,  and  delivered  C        E.  F.  [Seal.] 
in  the  presence  of,  (        G.  H.  [Seal.] 

Note.  With  regard  to  convictions  by  Justices  on 
summary  proceedings  before  them  in  certain  cases  of  steal-^ 
ing,  and  of  receiving  stolen  property,  see  Title, — Larceny. 
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Notice  of  When  it  happens  that  any  person  comes  to  an  unnatu- 

Deaf  ii.  (jgath,  the  township  shall  give  notice  thereof  to  the  Cor- 

Burying.  oner.  Otherwise  if  the  body  be  interred  before  he  come, 
the  township  shall  be  amerced.  It  is  a  matter  indictable  to 
bury  a  man  that  dies  a  violent  death  before  the  Coroner's  in- 
quest have  sat  upon  him.    1  Burn^s,  633. 

A  Coroner's  inquisition  ought  to  show  upon  the  face  of 
it,  of  what  place  the  party  who  took  it  was  Coroner,  and  that 
it  was  taken  by  the  oath  of  "  honest  and  lawful  men."  Id. 
Swearing  and         The  Jury  appearing,  is  to  be  sworn  and  charged  by  the 
Charge.        Coroner,  to  enquire,  upon  the  view  of  the  body,  how  the 
party  came  by  his  death.    For  he  can  take  inquisition  of 
View.  death,  only  upon  view  of  the  body,  and  not  otherwise  ;  there- 

fore if  the  body  be  interred  before  he  come,  he  must  dig  it 
up.  And  this  he  may  do  lawfully,  within  any  convenient 
time,  as  in  fourteen  days.  Id, 

If  the  body  cannot  be  viewed,  the  Coroner  can  do 
nothing,  but  the  Justice  of  the  Peace  shall  enquire  thereof. 
Id. 

ij"^D'^^r'  ^°  ^^^^  ^^^^  being  sworn,  and  the  body  upon  view,  the 
le  ed  1.  Coroner  shall  enquire  upon  the  oaths  of  them,  in  this  man- 
ner ;  viz. — If  they  know  where  the  person  was  slain  ;  whe- 
ther it  were  in  any  house,  field,  bed,  tavern,  or  company  • 
who  are  culpable  either  of  the  act,  or  of  the  force  ;  and  who 
were  present,  either  men  or  women,  and  of  what  age  soever 
they  be,  if  they  can  speak  or  have  any  discretion  ;  and  how 
many  soever  be  found  culpable,  they  shall  be  taken  and  de- 
livered to  the  Sheriff,  and  shall  be  committed  to  the  gaol. 
Id.  634. 

If  a  person  be  found  slain  in  a  field,  or  in  the  woods, 
first  it  is  to  be  enquired,  whether  he  were  slain  in  the  same 
place  or  not ;  and  if  he  were  brought  and  laid  there,  they 


CORONER. 


137 


should  do  so  much  as  they  can  to  follow  their  steps  that 
brought  the  body  thither.  It  shall  also  be  enquired,  if  the 
dead  person  were  known,  or  else  a  stranger,  and  where  he 
lay  the  night  before.  Id. 

Also,  all  wounds  ought  to  be  viewed,  the  length,  breadth, 
and  deepness  ;  and  with  what  weapons  ;  and  in  what  part  of 
the  body  the  wound  or  hurt  is  ;  and  how  many  wounds  there 
be  ;  and  who  gave  the  wound  ;  and  how  many  be  culpable. 
And  they  must  hear  evidence  on  all  hands,  if  it  be  offered  to 
them,  and  as  well  on  the  part  of  the  person  accused,  as  against 
him,  and  that  upon  oath.  Id. 

If  any  be  found  culpable  of  the  murder,  the  Coroner 
shall  immediately  go  to  his  house,  and  shall  enquire  what 
goods  he  hath,  and  how  much  land  he  hath,  and  what  it  is 
worth.  And  when  they  have  thus  enquired  upon  every  thing, 
they  shall  cause  all  the  laud,  corn,  and  goods,  to  be  valued 
in  like  manner  as  if  they  should  be  sold  immediately.  Id. 

He  also  shall  enquire,  whether  the  persons  found  guilty 
fled  ;  for  which  flight  they  forfeit  goods  and  chattels.  Id. 

Immediately  upon  these  things  being  enquired,  the  bo- 
dies of  such  persons  being  dead  or  slain,  shall  be  buried.  Id. 
635. 

The  Coroner  ought  also  to  enquire  of  the  death  of  all  Death  in 
persons  who  die  in  prison,  that  it  may  be  known  whether  pi»son. 
they  died  by  violence  or  any  unreasonable  hardships ;  for  if 
a  prisoner  by  the  duress  of  the  gaoler  come  to  an  untimely 
death,  it  is  murder  in  the  gaoler,  and  the  law  implies  malice 
in  respect  of  the  cruelty.  And  this  inquest  upon  prisoners 
ought  to  consist  of  a  party  Jury,  that  is,  six  of  the  prisoners, 
(if  so  many  there  be.)  and  six  of  the  next  vill  or  parish,  not 
prisoners.  Id. 

If  in  any  instance  of  violent  death,  the  Coroner  and  Jury  Inquisition 
believe  an  individual  to  be  guilty  of  manslaughter,  or  murder,  ^"^^fg^^g 
they  are  bound  to  frame  their  inquisition,  containing  the  re- 
sult of  their  enquiries,  and  to  return  it  to  the  next  assizes. 
Id. 

When  a  Coroner's  jury  have  found  that  a  party  has  mur-  Proceedings 
dered  the  deceased,  the  Coroner  may  issue  his  warrant  to     "  ^^^^ 
apprehend  him,  and  may  commit  him  to  prison  ;  he  has  also 
power  to  summon  witnesses,  and  bind  over  persons  to  pro- 
secute and  give  evidence.  Id. 

By  the  9  G.  4,  c.  16.  4  V.  32.    Every  Coroner  shall  s[^''j^;^^^^ 
return  every  inquisition  by  him  taken  on  view  of  any  deceas- 
ed person,  before  the  next  sitting  of  the  Supreme  Court  in 
the  county  or  district  wherein  such  Coroners  shall  have  ju- 
risdiction, to  the  Clerk  of  the  Crown,  or  his  deputy  for  such 
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county  or  district,  who  shall  thereupon  file  the  same,  and 
without  fee  or  reward  give  to  such  Coroner  a  certificate  of 
such  inquisitions  having  been  so  returned  and  filed  with  him  ; 
and  therein  state  the  day  and  year  when  such  inquisition  was 
taken,  and  when  returned  and  filed  as  aforesaid  ;  and  upon 
such  certificate  of  the  Clerk  of  the  Crown,  or  any  one  of  his 
deputies,  being  filed  with  the  Secretary  of  the  Province,  it 
shall  be  lawful  for  the  Governor  or  Commander-in-chief,  by 
warrant  under  his  hand  and  seal,  to  direct  that  there  be  paid 
to  any  such  Coroner,  for  each  and  every  such  inquisition  so 
taken,  returned  and  filed  as  aforesaid,  the  sum  of  fifty  shil- 
lings out  of  the  Treasury  of  the  Province. 

Sec.  2.  The  said  sum  of  fifty  shillings  shall  be  in  full 
of  all  demands  against  the  Province,  for  and  on  account  of 
such  inquest  to  be  made  by  any  Coroner  under  this  or  any 
former  Act  or  Acts  whatsoever.  And  the  said  Coroner  shall 
apply  twelve  shillings  thereof  to  pay  the  Jury's  fees,  and  two 
shillings  and  sixpence  to  pay  the  Constables  fees  ;  and  if 
there  be  any  further  necessary  or  extraordinary  charge  attend- 
ing such  inquest,  or  the  burial  of  the  body  of  the  deceased 
person  or  persons,  such  charge  shall  be  defrayed  by  the  couti- 
ty  or  district  wherein  such  inquest  was  taken.  Provided, 
that  an  account  of  items  be  rendered  by  the  Coroner  taking 
such  inquest,  to  the  Court  of  General  Sessions  of  the  Peace, 
and  approved  of  by  the  Grand  Jury  in  the  usual  manner. 

Sec.  3.  When  any  Coroner,  in  any  county,  district, 
town  or  place,  shall  be  called  upon  and  required  to  hold  any 
inquisition  on  any  person  deceased,  when  by  law  such  in- 
quisition shall  be  necessary,  such  Coroner  shall  forthwith, 
either  personally  summon  and  require  a  Jury  of  the  inhabi- 
tants of  the  county,  town,  or  place  where  such  inquisition  is 
held,  to  attend  him  on  such  inquisition  ;  or  shall  make  out 
and  deliver  to  some  Constable  or  Constables  of  the  county, 
town,  or  place  wherein  such  Coroner  has  jurisdiction,  a  war- 
rant or  precept,  commanding  such  Constable  or  Constables, 
to  summon  a  Jury  to  attend  such  inquisition  at  a  certain  time 
and  place  therein  to  be  appointed,  and  such  Jurors  shall  at- 
tend accordingly. 

Sec.  4.  It  shall  and  may  be  lawful  for  any  Coroner  to 
proceed  to  hold  and  take  any  inquisition,  on  view  of  any  de- 
ceased person,  on  Sunday,  where  he  shall  deem  it  proper 
and  requisite.  Perpetual. 

The  Coroner  ought  to  execute  his  oflice  in  person,  and 
not  by  deputy,  for  he  is  a  judicial  officer.    1  Burn's^  636. 
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The  Coroner^s  Precept  to  Summon  a  Jury. 

County  of  )        To  A.  B.,  one  of  the  Constables  of  the  town- 
5  ship  of  — —  in  the  said  county. 

[Seal.] 

By  virtue  of  my  office,  these  are  in  Her  Majesty's  name 
to  require  and  command  you,  immediately  upon  sight  here- 
of, to  summon  and  warn  twelve  good  and  lawful  men  of  the 

said  township  of  •,  to  be  and  appear  before  me  A.  C, 

gentleman,  Coroner  of  the  said  county  of  ,  at  in 

the  township  aforesaid,  on  the  —  day  of  ,  at  —  of  the 

clock  in  the  —  noon,  then  and  there  to  enquire  of,  do,  and 
execute,  all  such  things  as  on  Her  Majesty's  behalf  shall  be 
lawfully  given  them  in  charge,  touching  the  death  of  A.  D. 
And  be  you  then  there  to  certify  what  you  shall  have  done  in 
the  premises,  and  further  to  do  and  execute  what  in  behalf 
of  our  said  Lady  the  Queen  shall  be  then  and  there  enjoined 

you.    Given  under  my  hand  and  seal,  the  —  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  . 

A.  C. 

The  Jurors^  Oath  on  the  Coroners  Inquest. 

You  shall  diligently  enquire,  and  true  presentment  make, 
on  the  behalf  our  Sovereign  Lady  the  Queen,  how,  and  in 
what  manner,  A.  D.,  [or  a  person  unknown,  as  the  case 
may  be,]  here  lying  dead,  came  to  his  death,  and  of  such 
other  matters  relating  to  the  same,  as  shall  be  lawfully  re- 
quired of  you,  according  to  your  evidence  :  so  help  you  God. 

After  the  foreman  is  sworn,  the  rest  may  be  sworn  three 
or  four  together:  as  follows — 

Such  oath  as  A.  F.,  the  foreman  of  this  inquest,  hath 
for  his  part  taken,  you,  and  every  of  you,  shall  well  and  truly 
observe  and  keep  on  your  parts,  respectively  :  so  help  you 
God. 

Witnesses  Oath, 

The  evidence  which  you  shall  give  to  this  inquest,  on  the 
behalf  of  our  Sovereign  Lady  the  Queen,  touching  the  death 
of  A.  D.,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  so  help  you  God. 

Inquisition  of  Murder. 

County  of  )        An  inquisition,  indented,  taken  at  in 

5  the  county  of  —  aforesaid,  the  —  day  of 
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 ,  in  the  year  of  the  reign  of  our  Sovereign  Lady 

Queen  Victoria,  and  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ,  before  me,  A.  C,  gentle- 
man, Coroner  of  our  said  Lady  the  Queen  for  the  county 
aforesaid,  upon  the  view  of  the  body  of  A.  D.  then  and  there 
lying  dead,  upon  the  oaths  of  A.  B.,  C.  D.,  E.  F.,  &c., 
[naming  all  the  twelve  Jurors,]  good  and  lawful  men  of  the 

township  of  ,  in  the  county  aforesaid,  who  being  sworn 

and  charged  to  enquire  on  the  part  of  our  said  Lady  the 
Queen,  when,  where,  how  and  after  what  manner,  the  said 
A.  D.,  came  to  his  death,  do  say  upon  their  oath,  that  one 
A.  M.,  late  of  — —  in  the  county  aforesaid,  yeoman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  —  day  of 

 ,  in  the  said     -  year  of  the  reign  of  our  said  Lady  the 

Queen,  and  in  the  year  of  our  Lord  aforesaid,  at  the  hour  of 
—  in  the  said  day,  with  force  and  arms,  at  in  the  coun- 
ty aforesaid,  in  and  upon  the  aforesaid  A.  D.,  then  and  there 
being  in  the  peace  of  God  and  of  our  said  Lady  the  Queen, 
feloniously,  voluntarily,  and  of  his  malice  forethought,  made 
an  assault ;  and  that  the  aforesaid  A.  M.,  then  and  there, 

with  a  certain  of  the  value  of  ,  which  he  the  said 

A.  M.  then  and  there  held  in  his  right  hand,  the  aforesaid 
A  .  D.,  in  and  upon  the  left  side  of  the  said  A.  D.  [then  and 
there  violently,  feloniously,  voluntarily,  and  of  his  malice 
forethought,  did  strike,  and  then  and  there  gave  to  the  said 

A.  D.  with  the  aforesaid,  in  and  upon  the  said  left  side 

of  the  said  A.  D.,]  one  mortal  wound,  of  the  breadth  of  — 
inches,  and  of  the  depth  of  —  inches,  of  which  said  mortal 
wound,  the  aforesaid  A.  D.  then  and  there  instantly  died  ; 
and  so  the  said  A.  M.,  then  and  there  feloniously  killed  and 
murdered,  the  said  A.  D.,  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity.  And  moreover,  the  Jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
A.  M.,  at  the  time  of  the  committing  of  the  felony  and  mur- 
der aforesaid,  had  goods  and  chattels  contained  in  the  inven- 
tory to  this  inquisition  annexed,  which  remain  in  the  custody 
of  B.  C,  [or  had  not,  nor  as  yet  hath  any  goods  or  chattels, 
lands  or  tenements,  within  the  county  aforesaid,  or  elsewhere 
to  the  knowledge  of  the  said  Jurors.]  In  witness  whereof, 
as  well  the  aforesaid  Coroner,  as  the  Jurors  aforesaid,  have  to 
this  Inquisition  put  their  seals,  on  the  day  and  year,  and  at 
the  place  first  above  mentioned. 
A.  C,  Coroner.  [Seal.] 

A.  B.,  [Seal.]  C.  D.,  [Seal.] 
E.  F.,  [Seal.]  G.  H.,  [Seal.] 
Obc.  &c.,  Jurors. 


CORONER. 


Note.  All  the  Jurors  must  sign  and  seal  the  Inquisi- 
tion. 

An  Inquisition  on  one  Drowned  by  Accident, 

[Same  as  before  to  the  words — do  say  upon  their  oath,] 

that  the  said  A.  D.,  on  the  —  day  of  in  the  year  of 

our  Lord  aforesaid,  at  the  township  aforesaid,  in  the  said 

county,  being  in  a  boat  upon  the  river   ,  accidentally, 

casually,  and  by  misfortune,  he  the  said  A.  D.  fell  out  of 
the  said  boat  into  the  water  of  the  said  river,  and  was  in  the 
water  of  the  said  river  then  and  there  suffocated,  and  drown- 
ed ;  of  which  said  suffocation  and  drowning,  he  the  said  A. 
D.  then  and  there  instantly  died  :  And  so  the  Jurors  afore- 
said, do  say,  that  the  said  A.  D.,  in  manner  and  by  the 
means  aforesaid,  accidentally,  casually,  and  by  misfortune, 
came  to  his  death,  and  not  otherwise.  In  witness,  &c.  [as 
before.] 

An  Inquisition  lohere  one  dies  a  Natural  Death. 

[Same  as  before  to  the  words — do  say  upon  their  oath,] 
that  the  said  A.  D.,  on  the  —  day  of  ,  in  the  year  afore- 
said, at  the  township  of  in  the  county  aforesaid,  to  wit, 

in  a  certain  place  called  ,  was  found  dead  :  that  he  had 

no  marks  of  violence  appearing  on  his  body,  and  died  by  the 
visitation  of  God,  in  a  natural  way,  and  not  otherwise.  In 
witness,  &c.  [as  before.] 

An  Inquisition  on  one  for  Cutting  his  Throat. 

[Same  as  before  to  the  words — do  say  upon  their  oath,] 
that  the  said  A.  D.,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  at   aforesaid,  in  the  county  aforesaid,  in  and  up- 
on himself,  then  and  there  being  in  the  peace  of  God  and 
of  the  said  Lady  the  Queen,  feloniously,  voluntarily,  and  of 
his  malice  aforethought,  made  an  assault :  and  that  the  afore- 
said A.  D.,  then  and  there  with  a  certain  knife  of  the  value 

of  ,  which  he  the  said  A.  D.  then  and  there  held  in  his 

right  hand,  himself  upon  his  throat  then  and  there  felonious  - 
ly, voluntarily,  and  of  his  malice  aforethought  did  strike,  and 
gave  to  himself  then  and  there  with  the  knife  aforesaid,  upon  ' 
his  throat  aforesaid,  one  mortal  wound  of  the  breadth  of  — 
inches,  and  the  depth  of  —  inch,  of  which  said  mortal  wound, 
the  said  A.  D.,  at  aforesaid,  in  the  county  aforesaid. 
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languished,  and  languishing  Uved  from  the  said  —  day  of 

■  ,  in  the  year  aforesaid,  to  the  —  day  of  in  the 

same  year  ;  and  that  the  said  A.  1).,  on  the  —  day  of  — — 

aforesaid,  in  the  year  aforesaid,  at  aforesaid,  in  the 

county  aforesaid,  of  that  mortal  wound  died  :  And  so  the 
Jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said 
A.  D.,  then  and  there  in  manner  and  form  aforesaid,  as  a 
felon  of  himself,  feloniously,  voluntarily,  and  of  his  malice 
aforethought,  himself  killed  and  murdered  ;  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity.  In  wit- 
ness &.C.  [as  before.] 

—m — 

CORRECTION,  HOUSE  OF,  see  BRIDEWELL,  &c. 
COSTS,  see  FEES. 
COUNTY  CHARGES,  see  RATES. 
CRIMINAL  OFFENDERS,  see  COMMITMENT. 

— m — 

DEBTORS  ABSCONDING,  &c. 

By  the  I  &  2  G.  4,  c.  18.  3  V.  109.  It  shall  not  be 
lawful  for  any  person  to  sue  out  any  process  under  the  second 
Section  of  the  Act  I  G.  3,  c.  8,  of  which  this  is  in  amend- 
ment, miless  the  person  applying  for  the  said  process,  shall 
previous  to  the  issuing  thereof,  make  an  affidavit  before  one 
of  the  Judges  of  the  Court  from  which  such  process  shall  be 
required  ;  or  in  the  absence  of  all  the  Judges  of  the  said 
Court,  before  some  one  of  His  Majesty's  Justices  of  the  Peace, 
that  the  defendant  is  justly  indebted  to  the  plaintiff,  in  a  sum 
to  be  specifically  mentioned  and  set  forth  in  the  said  affida- 
vit ;  which  affidavit  shall  be  filed  in  the  office  of  the  Clerk  of 
the  Court  from  whence  the  writ  shall  issue  ;  and  the  sum 
specified  in  such  affidavit,  shall  be  endorsed  on  the  back  of 
the  said  writ,  in  words  at  length,  and  signed  by  the  Judge 
or  Justice  of  the  Peace  before  whom  such  affidavit  shall  be 
made  ;  and  shall  also  make  oath,  that  he  verily  believes  that 
the  person  or  persons,  whom  he  is  about  to  summon,  is  the 
Factor,  Agent,  or  Trustee,  of  such  absent  or  absconding 
person,  or  that  he  hath  goods,  effects,  or  credits  of  such  ab- 
sent person  in  his  possession,  or  under  his  management  and 
controul.  Ferpetual, 
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I.    From  Navy. 

By  the  32  G.  2,  c.  12.  1  V.  14,  made  perpetual  by 
the  34  G.  2,  c.  1.  1  V.  56.  If  any  person  shall  entice  any 
seaman  or  marine  to  desert ;  or  harbour,  conceal,  or  assist 
any  deserter  from  any  ship  of  war,  knowing  him  to  be  such, 
the  person  so  offending,  shall  forfeit  the  sum  of  twenty 
pounds,  on  conviction  by  one  or  more  credible  witness,  be- 
fore any  three  Justices  of  Peace,  (quorum  unus)  for  the  use 
of  His  Majesty's  Government,  to  be  levied  by  distress,  and 
for  want  of  such  distress,  the  person  so  offending,  shall  be 
committed  to  His  Majesty's  gaol,  there  to  remain  without 
bail  or  mainprize,  for  the  space  of  six  months  ;  or  till  such 
time  as  the  said  fine  shall  be  paid.  Perpetual. 

Note.  For  the  law  as  to  searching  for  deserters  from 
the  Navy,  and  respecting  the  selling  or  receiving  the  slop 
clothes  of  seamen  or  marines,  see  Title, — Navy. 

n.    From  Army. 

By  the  35  G.  3,  c.  5.  1  V.  350.  If  any  person  shall 
harbour,  conceal,  or  assist  any  deserter  from  His  Majesty's 
service,  knowing  him  to  be  such,  the  person  so  offending 
shall  forfeit  the  sum  of  five  pounds ;  and  upon  conviction  by 
the  oath  of  one  or  more  credible  witness,  or  witnesses,  be- 
fore any  two  Justices  of  the  Peace,  the  said  penalty  shall  be 
levied  by  warrant  under  the  hands  of  the  said  Justices,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender  ; 
one  half  of  the  said  penalty  to  be  paid  to  the  informer  by 
whose  means  such  deserter  shall  be  apprehended,  and  the 
other  half  to  be  paid  to  the  ofl[icer  to  whom  such  deserter  or 
soldier  did  belong.  And  in  case  the  offender  so  convicted 
shall  not  have  sufficient  goods  and  chattels  whereon  distress 
may  be  made,  to  the  value  of  such  penalty,  or  shall  not  pay 
such  penalty  within  four  days  after  such  conviction,  then 
such  Justices  may  by  warrant  under  their  hands  and  seals, 
commit  such  offender  to  the  common  gaol,  there  to  remain 
without  bail  or  mainprize,  for  three  months ;  or  cause  such 
offender  to  be  publicly  whipped,  at  the  discretion  of  such 
Justices.  Provided,  that  no  commission  officer  shall  break 
open  any  house  to  search  for  deserters,  without  a  warrant 
from  a  Justice  or  Justices  of  the  Peace,  (which  warrant 
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such  Justice  or  Justices  are  empowered  to  grant,)  obtained 
upon  oath  made  of  a  desertion  from  the  regiment  to  which 
sucli  deserters  belong,  and  that  there  is  reason  to  beUeve  that 
such  deserter  or  deserters  be  concealed  in  the  dwelling  or 
outhouse  in  which  it  is  proposed  to  search  for  him  or  them, 
and  into  which  he  the  said  officer  has  been  refused  admit- 
tance. And  by  the  43  G.  3,  c.  1.  1  V.  467,  made  in  amend- 
ment of  the  foregoing  Act,  it  is  declared,  that  any  person 
harbouring  a  deserter,  knowing  him  to  be  such,  shall,  instead 
of  the  penalty  of  five  pounds,  prescribed  by  the  above  recited 
Act,  be  liable  to  the  penalty  of  twenty  pounds  ;  to  be  recov- 
ered by  the  ways  and  means,  and  applied  to  the  purposes 
directed  in  and  by  the  said  Act.  By  Stat.  4  &  5  G.  4,  c.  34. 
3  V.  193,  made  in  further  amendment  of  the  said  first  reci- 
ted Act,  it  is  provided,  that  it  shall  be  lawful  for  the  said  Jus- 
tices before  whom  any  conviction  shall  be  had  against  any 
offender  under  the  said  Act,  to  commit  such  offender  to  the 
common  gaol  after  conviction,  and  before  the  expiration  of 
the  said  four  days  afier  conviction  ;  unless  such  oiFender  shall 
enter  into  recognizances  with  two  sureties,  for  his  personal 
appearance  before  the  said  Justices,  at  the  expiration  of  the 
said  four  days  mentioned  in  the  said  Act.  Perpetual. 

By  the  4i  G.  3,  c.  4.  1  V.  436.  If  any  person  shall 
directly  or  indirectly,  persuade,  entice,  or  procure,  or  en- 
deavour to  encourage,  persuade,  entice,  or  procure  any  soldier 
to  desert,  it  shall  be  lawful  for  the  commanding  ofiicer  of  the 
regiment,  company,  or  party  to  which  such  soldier  shall  be- 
long, at  his  option  to  cause  the  person  so  offending,  to  be 
prosecuted  by  information  in  the  Supreme  Court,  or  before 
two  Justices  of  the  Peace,  according  to  the  nature  and  cir- 
cumstances of  the  case  ;  and  every  person,  who  on  the  oath 
of  one  or  more  credible  witness,  or  witnesses,  on  a  prosecu- 
tion before  such  Justices,  shall  be  convicted  by  them,  of  any 
or  either  of  the  foregoing  offences,  shall  forfeit  and  pay  for 
each  offence  five  pounds  ;  the  same  to  be  paid  and  applied 
for  the  use  of  the  poor  of  the  town  or  district  where  the  of- 
fence was  committed;  and  such  offender  shall  by  such  Jus- 
tices be  committed  to  gaol  until  he  or  she  shall  pay  and  dis- 
charge the  said  penalty  of  five  pounds,  together  with  the  cost 
of  prosecution  ;  and  if  such  offender  shall  not  pay  the  penalty 
or  penalties  recovered  against  him,  within  ten  days  after  such 
conviction,  the  said  Justices  shall  cause  such  offender  to  be 
publicly  whipped  and  discharged  from  gaol.  Perpetual. 

By  the  43  G.  3,  c.  1.  1  V.  467.  It  shall  be  lawful 
for  the  Sheriff  of  the  county,  or  his  deputy,  or  for  any  Con- 
stable of  the  town  or  place  where  any  person  who  may  be 
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reasonably  suspected  to  be  a  deserter  shall  be  found,  or  for 
any  officer,  or  soldier  in  His  Majesty's  service,  to  apprehend, 
or  cause  such  suspected  person  to  be  apprehended ;  and  to 
bring,  or  cause  him  to  be  brought  before  any  Justice  of  the 
Peace  living  in  or  near  such  town  or  place,  who  shall  ex- 
amine such  suspected  person  ;  and  if  by  his  confession,  or 
the  testimony  of  one  or  more  witness  or  witnesses,  upon 
oath  ;  or  by  the  knowledge  of  such  Justice,  it  shall  appear, 
that  such  suspected  person  is  a  listed  soldier,  and  ought  to 
be  with  the  troop,  or  company  to  which  he  belongs,  such 
Justice  shall  forthwith  cause  him  to  be  conveyed  to  the  gaol 
of  the  county,  or  the  house  of  correction,  in  such  town  or 
place  where  he  was  apprehended,  and  shall  transmit  an  ac- 
count thereof  to  the  Governor,  or  to  the  commanding  officer 
of  the  district,  to  the  end  that  such  person  may  be  removed, 
and  proceeded  against  according  to  law.  Perpetual, 

III.       EXPENCES     OF     APPREHENDING,      MAINTAINING,  AND 

CONVEYING  Deserters. 

By  the  41  G.  3,  c.  4.  1  V.  436.  The  Governor  may 
order  payment  out  of  the  Treasury,  of  the  reasonable  charges 
incurred  by  Magistrates  in  apprehending,  securing,  and 
maintaining  deserters  from  the  Army,  or  Navy,  and  trans- 
mitting them  to  the  corps  or  ship  to  which  they  belong,  in 
case  such  charges  cannot  be  recovered  upon  due  application 
to  such  corps  or  ship.  Perpetual. 

By  the  43  G.  3.  c.  1,  2.  1  V.  468.  The  Sheriff  of 
the  county,  the  keeper  of  every  gaol,  house  of  correction,  or 
prison,  in  which  any  deserter  from  the  army  shall  be  confin- 
ed, shall  receive  the  full  subsistence  of  such  deserter,  during 
the  time  he  shall  continue  in  his  custody,  for  the  mainte- 
nance of  such  deserter ;  but  shall  not  be  entitled  to  any  fee 
or  reward,  on  account  of  the  imprisonment  of  such  deserter  ; 
and  the  keeper  of  every  gaol,  house  of  correction,  or  other 
prison,  shall  receive  and  confine  such  deserter  while  on  the 
road  from  the  place  where  he  was  apprehended,  to  the  place 
to  which  he  is  to  be  conveyed,  either  by  warrant  of  the  Jus- 
tice by  whom  he  v/as  examined,  and  committed,  or  by  order 
of  the  Governor  or  commanding  officer  of  the  district ;  and 
shall  not  be  entitled  to  any  fee  or  reward  on  account  of  the 
imprisonment  of  such  deserter.  Perpetual. 

Note.  It  is  to  be  observed  that  this  last  mentioned 
Statute  only  relates  to  deserters  from  the  Army. 
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Form  of  Information  to  obtain  a  Warrant  to  break  open 
a  House  to  search  for  a  Dese^ier, 

County  of  >        The  information  and  complaint  of  A.  I., 
5  Lieutenant  in  Her  Majesty's  —  Regiment  of 

Foot,  made  on  oath  this  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  before  me,  A. 

M.,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 
county. 

The  said  A.  L  deposeth  and  saith,  that  on  the  —  day 

of  ,  in  the  year  aforesaid,  A.  D.,  a  private  soldier  in  the 

said  —  regiment,  and  belonging  to  a  detachment  of  the  said 
regiment,  stationed  at  in  the  said  county  of  ,  de- 
serted from  the  said  detachment  at  ■  aforesaid,  and  that 

he  the  said  A.  L,  hath  good  reason  to  believe,  and  doth  be- 
lieve, that  the  said  A.  D.  is  now  concealed  in  the  dwelling 
house  of  A.  O.,  yeoman,  at  — —  in  the  said  county,  and 
that  he  the  said  A.  L  hath  made  application  at  the  said 
dwelling  house  to  be  admitted  therein,  to  search  there  for  the 
said  A.  D.,  but  he  hath  been  refused  such  admittance  into 
the  said  dwelling  house. 

And  hereupon  the  said  A.  L  requireth  a  warrant  of 
me  the  said  Justice,  authorising  the  breaking  open  and  enter- 
ing of  the  said  dwelling  house,  and  the  making  search  there- 
in after  the  said  A.  D.  A.  L 

Before  me,  A.  M.,  J.  P. 

Form  of  a  Search  Warrant  thereon. 

County  of  )        To  A.  C,  one  of  the  Constables  of  the 

5  township  of    in  the  said  county,  and  to 

[Seal.]  each  and  every  of  the  other  Constables  of  the 
said  township. 

Whereas  it  appears  to  me  A.  M.,  Esquire,  one  of  Her 
Majesty's  Justices  assigned  to  keep  the  peace  in  the  said 
county,  by  the  information  on  oath  of  A.  I.,  a  Lieutenant  in 
Her  Majesty's  —  Regiment  of  Foot,  that  on  the  —  day  of 

 ,  in  this  present  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  A.  D.,  a  private  soldier  in  the  said  regi- 
ment, and  belonging  to  a  detachment  of  the  said  regiment 

stationed  at  in  the  said  county  of  ,  deserted  from 

the  said  detachment  at  aforesaid,  and  that  he  the  said 

A.  L  hath  good  reason  to  believe  and  doth  believe,  that  the 
said  A.  D.  is  now  concealed  in  the  dwelhng  house  of  A.  O., 

yeoman,  at  in  the  said  county  ;  and  that  he  the  said 

A.  L,  hath  made  application  at  the  said  dwelling  house,  to 
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be  admitted  therein,  to  search  there  for  the  said  A.  D.,  but 
that  he  hath  been  refused  such  admittance  into  the  said  dwell- 
ing house  ;  these  are  therefore  in  the  name  of  our  said  Lady 
the  Queen,  to  authorise  and  require  you,  with  necessary  and 
proper  assistants,  to  enter  in  the  day  time  into  the  said  dwell- 
ing house  of  the  said  A.  O.,  at  aforesaid,  and  there 

diligently  to  search  for  the  said  A.  D.,  and  if  upon  such 
search,  you  shall  find  the  said  A.  D.,  that  you  immediately 
apprehend  him,  and  bring  him  before  me,  or  some  other  of 
Her  Majesty's  Justices  of  the  Peace  for  the  said  county,  to 
be  dealt  with  according  to  law.    Herein  fail  you  not.  Given 

under  my  hand  and  seal,  at  in  the  said  county,  the  — 

day  of  ,  in  the  year  aforesaid. 

A.  M.,  J.  P. 

For  directions  as  to  other  proceedings  by  Justices,  by  Directions, 
virtue  of  the  Statutes  recited  under  this  Title  ;  and  for  the 
Forms  required,  see  the  general  directions,  and  the  common 
Forms  which  may  be  made  to  serve,  contained  respectively, 
under  the  Titles, — Information,  Summons,  Conviction,  Dis- 
tress, Recognizance,  Commitment. 

- — m- — 
DISTRESS. 

This  Title  relates  only  to  that  distress  which  is  autho- 
rized for  the  levying  of  fines  or  penalties,  imposed  for  offen- 
ces against  Statutes  which  direct  or  sanction  that  mode  of  re- 
covering them,  under  warrants  from  Justices  of  the  Peace. 
It  is  not  to  be  understood  to  have  any  reference  whatever  to 
Distresses  for  rent,  in  which  case,  as  the  law  now  stands  in 
this  Province,  Justices  of  the  Peace  have  no  authority  to 
act. 

It  has  been  solemnly  resolved  that  these  words  in  an  Act 
of  Parliament, — "  to  be  levied  by  distress,"  must  be  under- 
stood of  "  distress  and  sale."    1  Burn^s,  730. 

Where  distress  is  made  by  virtue  of  a  warrant  of  a  Jus-  Distraining  at 
tice,  in  nature  of  an  execution,  and  the  value  of  the  goods  several  times, 
distrained  shall  not  be  found  to  be  the  full  amount  of  the  sum 
to  be  levied,  distress  may  again  be  made  for  the  residue  of 
such  sum.  And  the  distinction  seems  to  be  this,  that  where 
there  is  an  entire  sum  to  be  levied,  it  shall  not  be  split,  and 
distress  made  for  part  of  it  at  one  time,  and  part  at  another, 
and  so  toties  quoties  for  several  times  ;  for  that  is  great  op- 
pression ;  but  if  distress  is  made  for  the  whole  sum,  and  only 
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What  goods 
may  be  dip. 
trained. 


Breaking 
open  doors 
to  distrain. 


a  mistake  is  made  as  to  the  value  of  the  goods  seized,  (which 
may  be  of  very  uncertain  or  even  imaginary  value,  as  pic- 
tures, jewels,  racehorses,  and  the  like,)  there  is  no  reason 
why  the  w^hole  sum  should  not  be  levied  by  making  a  further 
seizure.    Id.  704. 

It  may  be  laid  down  as  a  general  rule,  that  all  chattels 
personal  are  liable  to  be  distrained,  unless  particularly  pro- 
tected or  exempted.  The  tools,  utensils,  or  instruments  of 
a  man's  trade,  or  profession,  as  the  axe  of  the  carpenter,  or 
the  book  of  a  scholar,  a  loom,  implements  of  husbandry, 
beasts  of  the  plough,  and  sheep,  and  many  other  things,  al- 
though under  certain  circumstances  privileged  from  distress 
for  rent,  yet  they  are  all  liable  to  be  taken,  where  a  distress 
is  given  in  the  nature  of  an  execution,  by  any  particular  Sta- 
tute.   Id,  706. 

Furnaces,  cauldrons,  or  other  things  fixed  to  the  free- 
hold, or  the  doors  or  windows  of  a  house,  or  the  like,  can- 
not be  distrained.    Id.  706. 

In  cases  of  distress  for  the  levying  of  penalties,  a  part 
or  the  whole  of  which  is  given  to  the  King,  doors  or  gates, 
in  case  they  are  locked  up,  or  shut,  may  be  broken  open  ; 
but  where  no  part  of  a  penalty  is  given  to  the  King,  it  seems 
there  is  no  power  to  break  them  open  to  make  the  distress. 
Id,  731. 

Note.  Distresses  should  be  reasonable,  and  not  too 
great,  and  the  goods  taken  should  be  sold  within  not  less  than 
four,  nor  more  than  eight  days  after  seizure,  upon  due  pub- 
lic notice  given  of  the  time  and  place  of  sale. 

In  cases  wherein  no  power  is  specially  given  to  Justices 
to  ascertain  the  charges  of  taking,  keeping,  and  selling  the 
distress,  it  seems  that  the  officer  executing  the  warrant,  shall 
be  the  sole  judge  thereof  in  the  first  instance  ;  and  afterwards, 
if  the  owner  of  the  goods  distrained  shall  be  dissatisfied,  the 
reasonableness  thereof  shall  be  determined  by  a  Judge  and 
Jury,  upon  an  action  brought :  but  in  several  Statutes  this 
power  of  ascertaining  the  charges  of  distress,  and  sale,  is  given 
to  the  Justices,  and  in  all  such  cases  they  should  ascertain 
and  fix  such  charges,    ^ee  1  Buffi's,  731. 


General  Form  of  a  Warrant  of  Distress  for  levying  a 

Penalty. 


County  of 


To  A.  C,  one  of  the  Constables  of  the  Town- 
ship of  ,  in  the  said  County,  and  to  each  of 


[Seal.]        the  other  Constables  of  the  said  Township. 

Whereas,  on  the  —  day  of  ,  in  the  year  of  our 


DISTRESS. 


Lord  one  thousand  eight  hundred  and  ,  A.  O.,  of  

in  the  said  county  of  ,  yeoman,  was  duly  convicted  be- 
fore me  A.  M.,  one  of  Her  Majesty's  Justices  of  the  Peace 
for  the  said  county,  of  the  offence  of  ,  [here  state  parti- 
cularly the  offence  of  which  the  party  was  convicted,  and  as 
nearly  as  may  be  in  the  words  of  the  Statute  declaring  it,]  at 

 in  the  county  aforesaid,  contrary  to  the  Statute  in  such 

case  provided,  whereby  the  said  A.  O.  hath  forfeited,  and 
hath  by  me  on  the  said  conviction  been  adjudged  to  pay  the 

sum  of  ,  pursuant  to  the  Statute  in  such  case  provided, 

[and  if  costs  are  allowed,  say — ]  besides  the  costs  and  expen- 
ses attending  the  said  conviction,  which  costs  and  expenses  I 

have  ascertained  and  assessed  at  the  sum  of  .  And 

whereas  the  said  A.  O.  hath  due  notice  of  the  said  conviction, 
but  hath  hitherto  altogether  neglected  and  refused  to  pay, 

and  hath  not  yet  paid  the  said  several  sums  of :  and  , 

or  any  part  thereof,  respectively  ;  These  are  therefore  in 
Her  Majesty's  name  to  command  you  to  distrain  the  goods  and 
chattels  of  the  said  A.  O.,  and  on  the  goods  and  chattels  so 

distrained,  to  levy  the  said  several  sums  of  and  ,  and 

if  within  the  space  of  six  days  next  after  such  distress  by  you 

made,  the  said  several  sums  of  and  ,  together  with 

the  reasonable  charges  of  taking  and  keeping  the  said  distress, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and 
chattels  so  by  you  distrained,  and  out  of  the  money  arising 

by  such  sale,  that  you  do  pay  the  sum  of  ,  being  one 

—  of  the  said  penalty  of  to  ,  and  the  residue  of 

the  said  penalty,  and  also  the  said  sum  of  ,  being  the 

costs  and  expenses  aforesaid,  to  A.  I.  of  in  the  said 

county,  yeoman,  who  informed  me  of  the  said  offence,  [or, 
as  the  appropriation  of  the  penalty  and  costs,  (if  any,)  may  be 
directed  by  the  Statute,]  returning  to  him  the  said  A.  O.,  the 
overplus  on  demand  ;  the  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  said  distress  being  first  deducted.  And 
you  are  hereby  commanded  to  certify  to  me  the  said  Justice, 

on  the  — day  of  now  next  ensuing,  what  you  shall  have 

done  by  virtue  of  this  my  warrant.    Given  under  my  hand 

and  seal  at  — - — ,  in  the  said  county,  this  —  day  of  in 

the  year  aforesaid. 

A.  M.,  J.  P. 

Return  to  be  Indorsed  on  the  Warrant  where  no  Goods 
can  be  found. 

County  of  }        I,  A.  C,  the  within  named  Constable,  do 
5   hereby  certify  A.M.,  Esquire,  one  of  Her  Ma- 
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J^^ly^s  Justices  of  the  Peace  for  the  said  county,  that  by  vir- 
tue of  this  warrant)  I  have  made  diligent  search  for  the  goods 
and  chattels  of  the  within  mentioned  A.  O.,  and  that  I  can 
find  no  sufficient  goods  and  chattels  of  him  the  said  A.  O., 
whereon  to  levy  the  within  mentioned  sums.  Witness  my 
hand  the  —  day  of  — — j  in  the  year  within  mentioned. 

A.  C. 

Sworn  before  me  the  ^ 
day  and  year  aforesaid5  > 
A.  M.,  J.  P.  ) 

Commitmmt  for  want  of  Distress. 

County  of  >        To  A.       one  of  the  Constables  of  the 
5  township  of  — ,  in  the  said  county,  and  to 

[Seal.]        the  keeper  of  Her  Majesty's  gaol  at   in 

the  said  county. 
Whereas  A.  O.,  of  — —  in  the  said  county,  yeoman, 

was  on  the  —  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  — — ,  duly  convicted  before 
me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

Peace  for  the  said  county,  of  the  offence  of   ,  [here 

state  the  offence  particularly,  as  set  forth  in  the  Statute  and 
warrant  of  distress,]  against  the  form  of  the  Statute  in  that 
case  made  and  provided,  whereby  the  said  A.  O.  hath  for- 
feited, and  I  did  on  such  conviction  adjudge  him  to  forfeit 

and  pay  the  sum  of  ,  besides  the  costs  and  expences 

attending  the  said  conviction,  which  costs  and  expences  I 

have  ascertained  and  assessed  at  the  sum  of  ,  pursu^ 

ant  to  the  Statute  in  such  case  provided  ;  and  whereas  the 
said  A.  O.  hath  had  due  notice  of  the  said  conviction,  but 
hath  neglected  and  refused  to  pay  and  hath  not  yet  paid  the 
said  several  sums,  or  any  part  thereof ;  And  whereas  on  the 

—  day  of  in  the  year  aforesaid,  I  did  issue  my  warrant 

to  A.  C,  one  of  the  constables  of  the  said  township  of  , 

to  levy  the  said  several  sums  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  A.  O.  ;  And  whereas  it  appears  to 
me,  as  well  upon  the  oath  of  the  said  constable,  as  otherwise, 
that  he  the  said  constable  hath  used  his  best  endeavours  to 
levy  the  said  several  sums,  on  the  goods  and  chattels  of  the 
said  A.  O.  as  aforesaid,  but  that  no  sufficient  distress  can  be 
found  whereon  to  levy  the  same.  Therefore  I  do  hereby 
command  you  the  said  A.  C,  to  apprehend  the  said  A.  O., 
and  him  safely  to  convey  to  the  said  common  gaol,  and  to  de- 
liver him  to  the  keeper  thereof  aforesaid,  together  with  this 
precept :  And  I  do  hereby  command  you  the  said  keeper  of 
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the  gaol  aforesaid,  to  receive  into  your  custody  in  the  said 
gaol,  him  the  said  A.  O.,  and  him  there  safely  to  keep  until 
the  said  several  sums  shall  be  paid.  [Or,  if  a  time  of  impris- 
onment is  limited  by  the  Statute,  say — for  the  space  of  

from  the  time  of  this  commitment,  unless  the  said  several 
sums  shall  be  sooner  paid, — or  otherwise  according  to  the  di- 
rections of  the  Statute  concerning  the  offence.]    Given  under 

my  hand  and  seal  the  —  day  of  ,  in  the  year  aforesaid. 

A.  M.,  J.  P. 

If  the  conviction  took  place  before  two  Justices  or  more.  Directions, 
the  warrant  of  distress  and  commitment  must  be  filled  up 
accordingly,  and  be  signed  and  sealed  by  both  or  all  of  them. 
Justices,  must  in  every  case,  carefully  examine  whether  the 
Statute  which  directs  the  levying  by  a  warrant  of  distress, 
provides  also,  that  where  no  goods  can  be  found,  the  offend- 
er shall  be  committed  to  prison  ;  and  if  to  be  committed, 
whether  for  a  limited  period,  or  until  payment  shall  be  made  ; 
for  unless  imprisonment  is  authorized  by  the  express  or  im- 
plied terms  of  the  Statute,  it  cannot  take  place  as  a  matter 
of  course,  for  want  of  distress.  In  every  case,  the  mode 
directed  by  the  Statute  of  levying  the  penalty,  or  carrying 
into  effect  the  punishment  imposed,  must  be  strictly  observ- 
ed, and  according  to  the  course  prescribed  by  the  Statute. 

— m — - 
DOGS. 

By  the  34  G.  3,  c.  2.  1  Vol.  331.  Every  person  who  Dogs  going 
shall  keep  a  dog  which  hath  been  known  to  kill,  or  accus-  ^^^rga. 
tomed  to  worry  sheep,  or  lambs,  after  notice  thereof,  shall 
forfeit  and  pay  ten  shillings  to  the  owner  of  every  sheep  or 
lamb  so  killed  ;  and  shall  also  forfeit  and  pay  three  pounds, 
for  every  offence,  to  be  recovered  before  any  Justice  of  the 
county  where  the  offence  was  committed,  one  half  thereof 
for  the  use  of  the  township  or  place  where  the  offence  was 
committed,  and  the  other  half  to  the  person  or  persons 
prosecuting  for  the  same.  Perpetual, 

By  the  4  Vic.  c.  15,  Sess.  1841.  It  shall  be  lawful  for 
the  Court  of  General  Sessions  for  any  County,  to  make  such 
rules,  orders,  and  regulations,  respecting  dogs  going  at 
large,  and  for  preventing  their  going  at  large,  as  shall  from 
time  to  time  be  considered  necessary  and  proper ;  and  the 
said  rules,  orders,  and  regulations,  from  time  to  time  to  al- 
ter, and  cliange  ;  and  to  affix  any  penalty  for  breach  there- 
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of,  not  exceeding  two  pounds  ;  and  the  penalty,  so  imposed^ 
shall  be  recovered  before  any  Justice  of  the  Peace  for  the 
county  where  the  offence  was  committed  ;  and  if  upon  con- 
viction upon  the  oath  of  any  one  or  more  credible  witness,  or 
witnesses,  the  party  offending  shall  not  pay  the  penalty  ad- 
judged, he  shall  be  forthwith  committed  to  the  county  gaol ; 
to  be  there  imprisoned  for  one  day  for  every  five  shillings  of 
the  penalty :  Provided  always,  that  so  soon  as  such  penalty 
be  paid,  the  offender  shall  be  discharged  from  imprisonment. 
Temporary. 

By  the  3  W.  4,  c.  71.  4  V.  244.  "  It  shall  be  lawful 
for  the  Justices  at  any  of  their  General  or  Special  Sessions, 
or  for  any  two  Justices,  whereof  one  shall  be  a  Judge  of  the 
Court  of  Common  Pleas,  to  meet  together  for  the  purposes  of 
the  Act,  and  to  make,  ordain,  and  put  in  execution,  all  such 
rules,  orders,  and  regulations,  as  they  shall  deem  necessary 
or  expedient  to  adopt,  as  well  for  preventing  the  going  at 
large  of  dogs  or  other  animals,  by  whose  bite  the  disease, 
called  "  canine  madness,"  may  be  occasioned,  as  for  pre- 
venting the  occurrence  or  progress  of  the  said  disease  ;  and 
also  to  order  and  ordain,  that  all  dogs  or  other  animals  af- 
fected by,  or  labouring  under  the  said  disease,  or  exhibiting 
any  of  the  symptoms  attending  canine  madness,  or  by  whose 
bite  the  same  may  probably  be  communicated  to  any  persons 
or  animals,  shall  be  forthwith  destroyed,  whenever  they  shall 
be  found  running  at  large  ;  and  further,  to  give  such  orders 
and  directions  as  to  such  Justices  shall  seem  necessary  or 
prudent,  against  the  happening  of  accidents  from  the  bite  of 
any  such  diseased  animal ;  and  to  prohibit  the  sale  of  the 
flesh  of  any  animal  which  died  in  consequence  of  having  been 
bitten  by  any  dog  or  animal  labouring  under,  or  affected  by 
the  symptoms  attending  canine  madness.  And  the  Justices 
by  whom  such  orders  or  regulations  shall  be  made,  or  other 
the  Justices  in  General  or  Special  Sessions,  may  change,  al- 
ter, or  revoke  the  same,  or  any  part  thereof,  and  make  other 
orders  and  regulations  for  the  purposes  of  the  Act,  and  may 
enforce  obedience  thereto,  respectively,  by  any  penalty  or 
penalties,  not  exceeding  ten  pounds  for  any  one  offence,  as 
in  such  orders  or  regulations,  respectively,  shall  be  expressed. 

Sec.  3.  Constables,  and  other  persons  are  authorised 
to  kill  dogs  or  other  animals  in  a  rabid  state,  or  liable  to  com- 
municate by  their  bite  the  said  disease  ;  and  which  shall  be 
found  going  at  large,  contrary  to  any  such  orders,  or  regula- 
tions ;  or  to  secure  and  confine  them  safely. 

Sec.  4.  Penalties  imposed  by  such  orders  or  regula- 
tions, may  be  sued  for,  recovered  and  levied  as  debts,  in  the 


THE 

JUSTICE  OF  THE  PEACE,  &c. 
— m — 
ABDUCTION. 

The  following  enactments  have  been  made  by  the  4  Vict, 
c.  6,  Sess.  1841,  with  regard  to  oifences  coming  under  the 
above  title — "Sec.  18.  Where  a  Woman  shall  have  any 
interest,  legal,  or  equitable,  present,  or  future,  absolute,  con- 
ditional, or  contingent,  in  any  real  or  personal  Estate,  or 
shall  be  an  heiress  presumptive,  or  next  of  kin  to  any  one 
having  such  interest,  if  any  person  shall,  from  motives  of 
lucre,  take  away  or  detain  her,  against  her  will,  with  intent 
to  marry  or  defile,  or  cause  her  to  be  married  or  defiled  by 
any  other  person ;  such  offender,  and  every  person  counsel- 
hng,  aiding,  or  abetting  him,  shall  be  guilty  of  felony,  and 
be  imprisoned  for  life,  or  not  less  than  one  year,  as  the 
Court  shall  award. 

Sec.  19.    Every  person  who  shall  unlawfully  take,  or 
I    cause  to  be  taken,  any  unmarried  girl  under  the  age  of  six- 
I    teen  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful 
care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor,  and 
be  punished  by  fine  or  imprisonment,  or  by  both. 

Sec.  20.    If  any  person  shall,  maliciously,  either  by  force 
or  fraud,  lead  or  take  away,  or  decoy,  or  entice  away,  or 
detain  any  child  under  the  age  of  ten  years,  with  intent  to 
deprive  the  parent  or  parents,  or  any  other  person,  having 
I    the  lawful  care  or  charge  of  such  child,  of  the  possession  of 
'    such  child,  or  with  intent  to  steal  any  article  upon  or  about 
the  person  of  such  child,  to  whomsoever  such  article  may  be- 
long ;  or  if  any  person  shall  with  such  intent  as  aforesaid,  re- 
!    ceive  or  harbor  any  such  child,  knowing  the  same  to  have 
been  by  force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or 
detained  as  herein  before  mentioned  ;  every  such  offender, 
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and  every  person  counselling,  aiding,  or  abetting  such  ofFen- 
der,  shall  be  guilty  of  felony,  and  be  imprisoned  for  any  term 
ijoi  exceeding  seven  years  ;  Provided,  that  no  person  claiming 
to  be  the  father  of  an  illegitimate  child,  or  to  have  any  right 
to  the  possession  of  such  child,  shall  be  liable  to  be  prosecuted 
by  virtue  hereof,  on  account  of  his  getting  possession  of  such 
child,  or  taking  such  child  out  of  the  possession  of  the  mother, 
or  any  other  person  having  the  lawful  charge  thereof.  Per- 
petual. 

Directions  As  the  ofFences  mentioned  in  Sec.  18  &  20  of  this  Act, 

are  declared  to  be  felonies,  the  proceedings  before  Justices 
on  information  for  any  of  such  offences  will  be  the  same  as 
in  other  felonies  ;  and  upon  a  complaint  under  Sec.  1 9,  al- 
though the  offence  mentioned  therein  is  declared  to  be  only 
a  misdemeanor,  yet  similar  proceedings  must  take  place,  as 
the  Sessions  now  have  no  power  in  such  case ;  but  the  party 
must  be  committed  or  bailed,  to  answer  in  the  Supreme 
Court,  into  which  the  papers  must  be  certified  and  sent. — 
The  proceedings  in  every  case  will  be  found  sufficiently  ex- 
plained, and  the  Forms  given  under  the  respective  Titles — 
Information — Warrant — Examination — Bail — Commitment. 
The  offence  should  be  stated  in  all  the  Forms,  as  nearly  as 
may  be  done,  in  the  precise  words  of  the  Act.  The  follow- 
ing will  serve  for  a  form  of  Information  in  each  case,  to  be 
filled  up  according  to  the  facts. 

County  of  )        The  information  and  complaint  of  A  

 5  I  of  Township  of  in  the  said  Coun- 
ty, yeoman,  made  on  Oath,  before  me  A  M  ,  Es- 
quire, one  of  Her  Majesty's  Justices  of  the  Peace  for  the 

said  County  of  on  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  

The  said  informant  deposeth  and  saith,  that  on  the  

day  of  in  the  year  aforesaid,  at    in  the  County 

aforesaid,  A  O  late  of  in  the  said  County  of 

 did  [here  state  the  offence,  according  to  the  facts  of 

the  case,  mentioning  names,  age,  relationship;  and  other  par- 
ticulars, according  to  the  terms  of  the  Act,  and  as  near  as 
may  be  done  in  the  words  declaring  the  offence ;]  And 

hereupon  he  the  said  A  I         prayeth  that  justice  may 

be  done  in  the  premises. 

A  I  . 

Before  me,  A  M  ,  J.  P. 

The  Warrant  may  be  according  to  the  general  Form, 
given  under  the  Title  Warrant,  filling  it  up  according  to  the 
facts  stated  in  the  Information. 


(3) 


ABSENTEES. 

By  the  5  G.  3,  C.  5.  1  V.  110.  Non  resident  propiie- 
tors  of  lands  are  made  liable  to  pay  their  proportion  of  all 
county  and  town  rates,  and  to  perform  labour  on  the  high- 
ways, in  the  counties  and  townships  wherein  their  lands  are 
situated. 

Only  the  first  clause  of  the  above  statute,  which  declares 
the  liability  of  proprietors,  is  now  in  force  ;  the  other  clauses, 
which  respect  the  enforcement  of  such  liability,  being  virtually 
repealed  by  the  33  G.  3,  C.  6,  1  V.  317,  made  in  amend- 
ment, by  which  it  is  provided,  that, — "  Where  no  person 
shall  appear  to  pay  such  rates,  or  perform  such  labour,  and 
no  goods  of  the  proprietor  can  be  found  within  the  County, 
whereon  to  levy,  to  satisfy  such  rates,  or  the  fine  for  the 
non  performance  of  such  labour,  the  collector  of  rates,  or  the 
surveyor  of  highways,  shall  report  the  same  to  the  next 
Spring  Sessions,  and  such  lands,  by  order  of  the  Sessions, 
may  be  let  by  the  Clerk  of  the  Peace  for  one  year,  to  pay 
the  same,  with  the  expenses ;  and  if  no  person  can  be  found 
to  take  them  on  lease,  representation  is  to  be  made  to  the 
Supreme  Court,  by  the  Clerk  of  the  Peace,  and  that  Court, 
after  causing  reasonable  means  to  be  used  to  ascertain  and 
notify  the  proprietor,  may  direct  a  sale  of  a  part,  or  the 
whole  of  such  lands,  to  satisfy  such  rates  or  fine,  and  ex- 
penses, and  a  deed  of  conveyance  thereof  shall  be  executed 
by  the  Clerk  of  the  Peace.  If  there  be  any  surplus  from 
such  lease  or  sale,  after  paying  such  rates  or  fine  with  ex- 
penses, the  same  is  to  be  paid  to  the  proprietor,  if  known,  or 
otherwise  paid  into  the  County  Treasury,  and  if  not  clauned 
within  3  years,  to  be  at  the  disposal  of  the  Sessions,  for  pub- 
lic purposes.  Collectors,  Surveyors,  and  Clerks  of  the  Peace, 
neglecting  their  duty  herein,  to  forfeit  40  shillings,  to  be 
applied  for  relief  of  the  Poor."  Perpetual. 

It  appears  desirable  for  many  reasons,  that  this  statute 
should  be  universally  and  strictly  carried  into  effect ;  particu- 
larly, as  this  would  enforce  only  a  just  contribution  to  pub- 
lic charges,  from  such  non  resident  proprietors,  and  would 
have  a  tendency  to  induce  them  to  take  more  prompt  and 
effectual  means  for  the  sale  or  improvement  of  their  lands. 

It  is  not  thought  requisite  to  insert  any  forms  under  this 
title,  as  the  leases  and  conveyances  will  be  nearly  the  same 
as  in  ordinary  cases,  with  only  the  difference  of  briefly  reci- 
ting the  liability  and  neglect  of  payment,  advertisement  t® 
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let  or  sell,  means  used  to  notify  the  proprietor,  and  such 
other  requisites  as  are  prescribed  in  the  statute.  The  en- 
forcement of  payment  by  distress  and  sale,  where  goods,  &c., 
of  the  proprietor  are  found  within  the  County,  will  be  the 
same  as  in  other  cases  of  non  payment  of  rates  or  fines,  for 
which,  respectively,  see  Titles — Rates — and  Highways. 

 ^  

ACCESSARY. 

I.  Of  Accessaries  in  general. 

II.  Of  Accessaries  before  the  Fact. 

III.  Of  Accessaries  after  the  Fact  and  Receivers. 

IV.  How  Accessaries  and  Receivers  are  to  be  pro- 

ceeded AGAINST. 

I.    Of  Accessaries  in  general. 

Accessary,  is  he  that  is  not  the  chief  actor,  but  one  that 
is  concerned  in  the  felony,  by  commandment,  aid,  or  re- 
ceipt. 

In  high  treason,  there  are  no  Accessaries,  neither  be- 
fore nor  after;  for  the  consenters,  aiders,  abettors,  and 
knowing  receivers  and  comforters  of  traitors,  are  all  princi- 
pals. So  in  cases  that  are  criminal,  but  not  capital,  as  in 
petit  larceny,  and  trespass,  there  are  no  Accessaries ;  for 
the  Accessaries  before,  are  in  the  same  degree  as  principals ; 
and  Accessaries  after,  by  receiving  the  offenders,  cannot  be 
in  law  under  any  penalties  as  Accessaries,  unless  the  statutes 
that  induce  those  penalties  do  expressly  extend  to  receivers 
or  comforters,  as  some  do.  1  Hale,  613.  Note.  By  4  Vict. 
C.  7,  Sec.  12,  the  distinction  between  grand  and  petit  lar- 
ceny is  abolished,  and  therefore  there  may  be  Accessaries  in 
every  larceny,  whatever  may  be  the  value  of  the  property 
stolen. 

Accessaries  This  title  of  Accessary,  refers  chiefly  to  capital  felonies, 

only  in  Capi-  whether  by  the  common  law,  or  by  statute, 
tal  Felonies.         Concerning  which  L.  Coke  observes  generally,  that  when 
an  oflfence  is  felony,  either  by  the  common  law,  or  by  statute, 
all  Accessaries,  both  before  and  after,  are  incidentally  inclu- 
ded.—-Co.  Inst.  3—59. 
In  Felonies  And  Mr.  Hawkins  says,  I  take  it  to  be  settled  at  this  day, 

by  Statute,  that  in  all  cases,  where  a  statute  makes  any  offence  treason, 
or  felony,  it  involves  the  receiver  of  the  offender  in  the  same 
guilt  with  himself,  in  the  same  manner  as  in  treason  or  fe- 
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loiiy  at  common  law,  unless  there  be  an  express  provision  to 
the  contrary.    2  Haio.  c.  29,  §  14. 

The  word  command,  is  to  be  considered  as  compre- 
hending all  those  who  incite,  procure,  set  on,  or  stir  up,  any 
other  to  do  the  fact.    2  East's.  P.  C.  641. 

11.    Or  Accessaries  before  the  fact. 

An  Accessary  before  the  fact  committed,  is  he  that 
being  absent  at  the  time  of  the  felony  committed,  doth  yet 
procure,  counsel,  command,  or  abet  another  to  commit  a 
felony.  For  if  he  be  present,  he  is  not  an  accessary  but  a 
principal.    1  Burn's,  2. 

So  if  divers  come  to  commit  an  unlawful  act,  and  be 
present  at  the  time  of  the  felony  committed,  though  one  of 
them  only  doth  it,  they  are  all  principals. — Hale's  Sum, 
215.  So  if  one  present  move  the  other  to  strike  ;  or  if  one 
present  did  nothing,  but  yet  came  to  assist  the  party  if  need- 
ful;  or  if  one  hold  the  party  while  the  felon  strikes  him;  or 
if  one  present  deliver  his  weapon  to  the  other  that  strikes : 
for  they  are  present,  aiding,  abetting,  or  comforting. — Hale's 
Sum.  216.  So  if  several  persons  set  out  together,  or  in 
small  parties,  upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and 
each  taketh  the  part  assigned  him,  some  to  commit  the  fact, 
and  others  to  watch  at  proper  stations  to  prevent  a  surprise, 
or  to  favour,  if  need  be,  the  escape  of  those,  who  are  more 
immediately  engaged.  They  are  all,  provided  the  fact  be 
committed,  in  the  eye  of  the  law,  present  at  it ;  and  there- 
fore are  all  principals.  Fost.  350.  But  if  one  came  casu- 
ally, not  of  the  confederacy,  though  he  hindered  not  the 
felony,  he  is  neither  principal  nor  Accessary,  although  he 
apprehend  not  the  felon  ;  but  for  his  negligence  he  is  punish- 
able by  fine  and  imprisonment.  Hale's  Sum.  216.  2  Haw. 
c.  29,  ^  10. 

As  to  Accessaries  some  diversities  are  to  be  noted ;  as, 
(1.)  When  the  principal  doth  not  accomplish  the  fact, 
altogether  in  the  same  sort,  as  it  ivas  befoi^e  hand  agreed 
between  him  and  the  Accessary  ;  and  therefore  if  one  com- 
mand another  to  lay  hold  upon  a  third  person,  and  he  lays 
hold  upon  him  and  robs  him,  the  person  commanding  is  not 
Accessary  to  the  robbery.  Halt.  c.  161,  p.  369.  But  if 
the  command  had  been  to  beat  him,  and  the  party  command- 
ed doth  kill  him,  or  beat  him  so  that  he  dieth  thereof,  the 
person  commanding  shall  be  accessary  to  the  murder ;  for  it 
is  a  hazard  in  beating  a  man,  tliat  he  may  die  thereof.  Id. 
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(2.)  He  that  commands  or  counsels  any  evil  or  un- 
lawful act  to  be  done*-  shall  be  adjudged  accessary  to  all 
that  shall  ensue  upon  the  same  evil  act,  but  not  to  any  other 
distinct  thing — As  if  one  command  another  to  steal  a  horse, 
and  he  steals  an  ox  ;  or  to  burn  such  a  one's  house,  and  he 
burns  the  house  of  another  ;  these  are  other  felonies  than  he 
commanded  to  be  done,  and  therefore  he  shall  not  be  ad- 
judged accessary  to  them.    Dalt.  c.  161,  p.  369. 

(3.)  But  if  a  person  commit  the  same  felony,  which 
another  did  counsel  or  command  to  be  done,  though  he  doth 
it  at  another  time,  or  in  another  place,  or  in  another  sort 
than  was  commanded  or  counselled,  yet  here,  such  person 
commanding  or  counselling,  shall  be  accessary.  As  if  he 
doth  counsel  to  kill  a  man  by  poison,  and  he  kills  him  with 
a  dagger  ;  or  to  kill  him  one  day,  and  he  kills  him  on  another 
day ;  in  these,  and  the  like  cases,  he  shall  be  accessary  to 
the  murder.  Id. 

(4.)  Those  offences  which  in  the  construction  of  law 
are  sudden  and  unpremeditated,  cannot  have  any  accessa- 
ries before.  As  killing  a  man  by  misadventure,  in  his  own 
defence,  or  manslaughter.    1  Hale,  616. 

(5.)  It  seems  to  be  generally  agreed,  that  he  who  bare- 
ly conceals  a  felony  which  he  knows  to  be  intended,  is 
guilty  only  of  a  misprision  of  felony,  and  shall  not  be  ad- 
judged an  accessary.    2  Hawk.  c.  29,  ^  23. 

By  the  4  Vic,  c.  4,  sec.  14,  "  Every  person  who  shall 
counsel,  procure,  or  command  any  other  person  to  commit 
any  felony,  whether  the  same  be  a  felony  at  common  law,  or 
by  virtue  of  any  statute  or  statutes,  made  or  to  be  made,  shall 
be  deemed  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessary  before  the  fact  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  convic- 
tion of  the  principal  felon  ;  or  may  be  indicted  and  convicted 
of  a  substantive  felony  ;  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall  not 
be  amenable  to  justice  ;  and  in  case  the  principal  felony  shall 
have  been  committed  within  the  body  of  any  county,  and  the 
offence  of  counselling,  procuring,  or  commanding,  shall  have 
been  committed  within  the  body  of  any  other  County,  the  last 
mentioned  offence  may  be  enquired  of,  tried,  and  punished  in 
either  of  such  counties  ;  Provided  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  shall  be  liable  to  be 
again  indicted  or  tried  for  the  same  offence.  Perpetual. 

*  To  incite  and  solicit  another  to  commit  a  crime  is  a  misdemeanor, 
altliougii  no  act  be  done  in  consequence  of  sueli  incitement  and  t>olicitatioi!. 
— Rex  Kis.  Higgins.  2  East.  5. 
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III.    Of  Accessaries  after  the  Fact,  and  Receivers. 

Accessary  after  the  fact^  is  lohere  a  per  son  knoiving 
the  felony  to  be  committed  by  another,  relieves,  comforts, 
or  assists  the  felon. 

It  is  necessary  that  the  receiver  have  notice  of  the  felo- 
ny, either  express  or  imphed ;  and  it  must  be  laid  in  the  in- 
dictment, that  the  receiver  kneiu  that  the  person  received  by 
!  him  had  committed  the  principal  felony.  2  Hate,  c.  29, 
§  32. 

This  offence,  holds  only  in  those  felonies,  where  by  the 
law  judgment  of  death  regularly  ought  to  ensue  ;  and  there- 
fore ought  not  in  petit  larceny.  1  Hale,  618.  Unless  where 
it  is  otherwise  provided  by  statute. 

It  seems  if  a  person  do  barely  receive,  comfort,  or  con- 
ceal an  offender  guilty  of  any  common  trespass  or  inferior 
crime  of  the  like  nature,  though  he  knew  him  to  have  been 
guilty,  and  that  there  is  a  warrant  out  against  him,  (which 
by  reason  of  such  concealment  cannot  be  executed,)  yet  he 
is  not  an  accessary  to  the  offence  ;  but  perhaps  in  such  case, 
he  may  be  indictable  for  a  contempt  of  the  law,  in  hindering 
the  due  course  of  justice  ;  and  if  the  act  of  such  receiver 
amount  to  a  rescue,  or  to  the  obstructing  an  officer  of  justice 
in  the  execution  of  his  duty,  or  the  like,  he  would  undoubt- 
edly be  indictable  for  it,  as  for  a  misdemeanor.  2  Haiv.  c. 
29,  §  4. 

Several  things  are  to  be  considered  in  explication  of  the 
words     relieve,  comfort,  or  assist  the  felon^^  : 

(1.)  Generally  any  assistance  whatsoever  given  to  one 
known  to  be  a  felon,  in  order  to  hinder  his  being  apprehended 
or  tried,  or  suffering  the  punishment  to  which  he  is  condemn- 
ed, is  sufficient  to  make  a  person  accessary  to  the  felony  ;  as 
where  one  assists  him  with  a  horse  to  ride  away  with,  or  with 
money  or  victuals  to  support  him  in  his  escape.  2  Haw.,  c. 
29,  <§>26. 

(2.)  But  if  a  man  know  that  a  person  hath  committed 
a  felony,  but  doth  not  discover  it,  this  doth  not  make  him  an 
accessary,  but  it  is  a  misprision  of  felony,  for  which  he  may  be 
indicted,  and  upon  his  conviction  fined  and  imprisoned.  1 
Hale,  618. 

(3.)  Also,  if  a  man  see  another  commit  a  felony,  but 
consents  not,  nor  yet  takes  care  to  apprehend  him,  or  to  levy 
hue  and  cry  after  him,  or  upon  hue  and  cry  levied  doth  not 
pursue  him  ;  this  is  a  neglect  punishable  by  fine  and  imprison- 
ment, but  it  doth  not  make  him  an  accessary.    1  Hale,  618. 

(4.)    In  like  manner,  if  one  commit  a  felony,  and  come 
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to  a  person's  house,  before  he  be  arrested,  and  such  person 
suffer  him  to  escape  without  arrest,  knowing  him  to  have  com- 
niiited  a  felony,  this  doth  not  make  him  an  accessary  ;  but  if 
he  take  money  of  the  felon  to  suffer  him  to  escape,  or  if  he 
shut  the  fore  door  of  his  house,  whereby  the  pursuers  are 
deceived,  and  the  felon  hath  opportunity  to  escape,  he  makes 
himself  an  accessary.    1  Hale,  619. 

(5.)  Whosoever  rescues  a  felon  from  an  arrest  for  the 
felony,  or  voluntarily  suffers  him  to  escape,  is  an  accessary  to 
the  felony.    2  Haw.  c.  29,  ^  27. 

(6.)  But  if  a  felon  be  in  prison,  he  that  relieves  him 
with  necessary  meat,  drink,  or  clothes,  for  the  sustentation  of 
life,  is  not  accessary.  1  Hale,  620.  So  if  he  be  bailed  out, 
it  is  lawful  to  relieve  and  maintain  him.  Id. 

(7.)  But  if  a  felon  be  in  gaol,  for  a  man  to  convey  in- 
struments to  him  to  break  prison  to  make  an  escape  ;  or  to 
bribe  the  gaoler  to  let  him  escape,  makes  the  party  an  acces- 
sary.   1  Hale,  621. 

(8.)  The  sending  a  letter  in  favour  of  a  felon,  or  advi- 
sing to  labour  witnesses  not  to  appear,  makes  no  accessary, 
but  it  is  a  high  contempt.    Hale's  Sum.  219. 

(9.)  A  man  may  be  accessary  to  an  accessary,  by  the 
receiving  of  him,  knowing  him  to  be  an  accessary  to  felony. 
1  Hale,  622. 

(10.)  If  a  man  have  goods  stolen,  and  he  receive  his 
goods  again,  simply  without  any  contract  to  favour  the  felon 
in  his  prosecution,  this  is  lawful,  but  if  he  receive  them  upon 
agreement  not  to  prosecute,  or  to  prosecute  faintly,  this  is 
theftbote,  punishable  by  imprisonment  and  fine ;  but  yet  it 
makes  him  not  an  accessary  ;  but  if  he  takes  money  of  him  to 
favour  him,  whereby  he  escapes,  this  makes  him  an  accessary. 
1  Hale,  619. 

(11.)  It  seems  agreed  that  the  law  hath  such  a  regard 
to  that  duty,  love  and  tenderness  which  a  wife  owes  to  her 
husband,  as  not  to  make  her  an  accessary  to  felony,  by  any 
receipt  given  to  lier  husband.  Yet  if  she  be  any  way  guilty 
of  procuring  her  husband  to  commit  it,  it  seems  to  make  her 
an  accessary  before  the  fact,  in  the  same  manner  as  if  she  had 
been  sole.  But  no  other  relation  besides  that  of  a  wife  to  her 
husband,  will  exempt  the  receiver  of  a  felon  from  being  an 
accessary  to  the  felony;  from  whence  it  follows,  that  if  a 
master  receive  a  servant,  or  a  servant  a  master,  or  a  brother  a 
brother,  or  even  a  husband  a  wife,  they  are  accessaries  in  the 
same  manner  as  if  they  had  been  mere  strangers  to  one  ano- 
ther.   2  Haiv.  c.  29,  §  34. 

(12.)    But  if  the  wife  alone,  the  husband  being  ignorant 
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name  of  any  person  who  will  sue  for  the  same,  before  any 
two  Justices  of  the  county  where  the  offence  was  committed  ; 
and  shall  be  applied  to  the  benefit  of  the  poor  therein.  Tern- 
j)orary. 

By  the  Statute  2  Vic.  c.  39.  Sess.  1839.  It  is  enact-  Rnbid  or 
ed,  that  it  shall  be  lawful  for  the  Courts  of  Sessions  in  the  ""^">>' 
diflferent  counties  of  the  Province,  to  make  such  rules  and 
regulations  as  may  be  necessary,  to  prevent  damages  arising 
from  unruly,  malicious,  or  rabid  dogs  ;  and  to  affix  a  penal- 
ty for  the  breach  of  any  such  regulation,  not  exceeding  forty, 
shillings ;  to  be  recovered,  on  conviction,  before  any  one 
Justice  of  the  Peace  ;  and  levied  by  warrant  of  distress  on 
the  offenders  goods  and  chattels  ;  and  in  case  there  be  no 
goods  and  chattels,  or  not  sufficient  to  satisfy  said  warrant, 
then  such  offender  shall  be  committed  to  the  county  gaol,  for 
such  time  as  the  said  regulations  shall  provide,  not  exceeding 
eight  days.  This  was  an  Annual  Act,  but  it  has  been  made 
Perpetual  by  the  5  Vic.  c.  42.  Sess.  184*2. 

The  following  directions  seem  proper,  as  to  proceed-  Directions, 
ings  by  Justices  under  the  foregoing  Statutes.  For  recovery 
of  the  ten  shillings,  given  under  the  first  recited  Statute,  to 
the  owner  of  a  sheep  killed  by  a  dog,  the  proceedings  should 
be  the  same  as  in  cases  for  the  recovery  of  small  debts  ;  for 
which,  see  Title, — Summary  Trials  ;  and  for  recovery  of 
the  penalty  of  £3,  for  the  same  offence,  the  proceedings, 
until  after  conviction,  will  be  the  same  as  in  other  cases  for 
the  recovery  of  penalties ;  and  for  which  see,  respectively, 
Titles, — Information,  Summons,  Conviction.  This  Statute, 
like  several  others  of  our  Provincial  Acts,  does  not  direct 
any  final  process  for  the  levying  or  enforcing  payment  of  the 
penalty,  and  therefore  it  is  in  a  great  measure  nugatory  or 
ineffectual,  by  reason,  that  after  a  conviction  under  it,  the 
Justice  is  not  authorised  either  to  issue  a  warrant  of  distress, 
or  to  commit  the  offender  to  prison,  for  obtaining  the  penalty. 
It  may  here  be  remarked  concerning  all  such  Statutes,  that 
in  sunmiary  convictions  by  Justices,  they  cannot  proceed  any 
further,  or  in  any  other  manner,  than  is  authorised  or  direc- 
ted by  the  Statutes,  respectively,  under  which  they  are  act- 
ing ;  and  consequently,  that  they  cannot  in  any  such  case, 
either  issue  a  warrant  of  distress,  or  commit  the  party  con- 
victed to  prison,  to  obtain  the  penalty,  unless  they  are  au- 
thorised to  do  so  by  the  terms  of  the  Statute. 

The  course  of  proceedings  under  the  before  recited  Act 
of  the  4  Vic.  c.  15.  Sess.  1841,  and  under  the  last  mention- 
ed Act  of  the  2  Vic.  c.  3.  Sess.  1839,  for  any  breach  of  the 
regulations  or  orders  made  pursuant  to  the  same  respectively, 
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will  be  the  same  as  in  other  cases  for  the  recovery  of  penal- 
ties for  breaches  of  regulations,  made  in  Sessions,  or  by 
Justices,  and  will  be  found  set  forth  under  the  respective 
Titles, — Information,  Summons,  Distress,  Commitment. 

With  regard  to  the  before  recited  Act  of  the  3  W.  4, 
c.  71,  respecting  mad  dogs,  as  it  provides,  that  the  penal- 
ties imposed  shall  be  recovered  "  as  debts,"  it  would  seem 
that  the  proceedings  and  Forms  will  be  the  same  as  in  cases 
of  debt  between  private  parties,  and  which  will  be  found 
under  the  Title, — Summary  Trials. 

— m — 
D  0  W  E  R. 

Br  the  11  Geo.  3,  c.  6.  1  Vol.  167.  Where  a  sale 
of  lands  or  tenements  shall  be  made  by  a  husband  and  his 
wife,  before  the  deed  shall  be  sufficient  to  bar  the  wife  from 
her  Dower,  she  shall  be  examined  by  a  Justice  of  the  Peace, 
and  if,  before  him,  she  shall  declare,  that  she  hath  freely 
and  without  compulsion  from  her  husband,  signed  such  deed, 
and  therein  assigned  her  right  of  Dower,  the  Justice  shall 
certify  such  acknowledgments  on  the  deed,  which  shall  for- 
ever bar  her  from  the  recovery  of  her  Dower  to  the  lands  so 
conveyed.  PeTpetiial. 

— m — 
DRUNKENNESS. 

Bt  the  32  G.  2,  c.  20.  1  V.  29.  Every  person  who 
shall  by  view  of  any  Justice  of  the  Peace,  or  confession  of 
the  party,  or  oath  of  one  credible  witness  before  any  such 
Justice,  be  convicted  of  drunkenness,  shall  forfeit  and  pay  for 
the  use  of  the  poor  of  the  town  where  such  offence  is  com- 
mitted, the  sum  of  five  shillings,  to  be  levied,  on  neglect  or 
refusal  to  pay  the  same,  by  warrant  of  distress  and  sale  of  the 
offenders  goods;  and  the  said  sum,  when  paid  or  levied, 
shall  be  delivered  to  the  Overseers  of  the  Poor,  for  the  use 
of  the  poor  as  aforesaid  ;  and  for  want  of  such  distress,  such 
offender  shall  be  set  in  the  stocks  for  any  time  not  exceeding 
three  hours,  at  the  discretion  of  the  Justice  or  Justices  be- 
fore whom  such  offender  shall  be  convicted  ;  and  upon  a 
second  conviction  of  drunkenness,  in  like  manner  as  afore- 
said, every  such  offender  shall,  over  and  above  the  penalty 
aforesaid,  be  bound  with  two  sureties  in  the  sum  of  ten 
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pounds,  with  condition  for  the  good  behaviour  ;  and  for  want 
of  such  sureties,  such  offender  shall  be  committed  to  the 
common  gaol,  until  he  shall  find  the  same ;  provided  that 
every  such  offence  be  proved  or  prosecuted  within  ten  days 
after  it  was  committed.  The  Justices  shall  register  all  the 
convictions  made  before  them  of  drunkenness,  and  shall  cer- 
tify the  same  to  the  next  Quarter  Sessions,  to  be  kept  upon 
record  by  the  Clerks  of  the  Peace,  to  be  seen  without  fee. 
And  if  any  action  shall  be  brought  against  a  Justice  for  any 
proceedings  on  the  said  offence,  in  pursuance  of  this  Act,  he 
may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence  ;  and  if  the  plaintiff  shall  be  nonsuit,  or  a  verdict 
shall  be  found  for  the  Justice,  he  shall  have  treble  costs. 
FerpetuaL 

Form  of  Information  on  Drunkenness, 

County  of  )        The  information  of  A.  I.,  of  in  the 

)  county  aforesaid,  yeoman,  exhibited  before  me, 
A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace 

for  the  said  county,  the  —  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  who  on  his  oath  saith. 

That  A.  O.,  of  in  the  county  aforesaid,  labourer, 

on  the  —  day  of  in  the  year  aforesaid,  at  the  township 

of  in  the  said  county,  was  drunk,  contrary  to  the  Sta- 
tute in  such  case  made :  and  thereupon,  he  the  said  A.  I., 
prayeth  that  the  said  A.  O.,  may  forfeit  the  sum  of  five  shil- 
lings, to  the  use  of  the  poor  of  the  said  township,  as  by  the 
said  Statute  is  required.  A.  I. 

Before  me,  A.  M.,  J.  P. 

Summons  thereupon. 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
5  township  of  in  the  said  county. 

[Seal.] 

Forasmuch  as  information  upon  oath  hath  been  made 
before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices 

of  the  Peace  for  the  said  county,  that  A.  O.,  of  in  the 

said  county,  labourer,  on  the  —  day  of  in  the  year  one 

thousand  eight  hundred  and  ,  at  the  township  of  

in  the  county  aforesaid,  labourer,  was  drunk,  contrary  to  the 
Statute  in  such  case  made  :  These  are  therefore  to  require 

you  to  summon  the  said  A,  O.,  to  appear  before  me,  at  

in  the  said  county,  on  the  — -  day  of  aforesaid,  to  an- 
swer unto  the  said  information,  and  to  show  cause  why  the 
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penalty  of  five  shillings  should  not  be  levied  on  the  goods  of 
him  the  said  A.  O.,  for  the  said  oSence  ;  and  be  you  then 
there  to  certify  what  you  shall  have  done  in  the  premises. 

Given  under  my  hand  and  seal,  the  —  day  of  ,  in  the 

year  aforesaid. 

A.  M.,  J.  P. 

For  a  Form  of  Conviction,  see  the  general  form  under 
the  Title, — Conviction.  If  the  Justice  convicts  on  his  own 
view,  the  Information  and  Summons  arc  needless,  and  the 
Form  may  be  thus  : — 

County  of  ^        Be  it  Remembered,  that  on  the  —  day  of 
^  — — in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  at  the  township  of  ,  in  the  county 

of  aforesaid,  I,  A.  M.,  Esquire,  one  of  Her  Majesty's 

Justices  of  the  Peace  for  the  said  county,  personally  saw  one 

A  .  O.,  of  the  township  of  ,  in  the  said  county,  labourer, 

drunk,  contrary  to  the  Form  of  the  Statute  in  that  case  made 
and  provided  :  Whereupon  it  is  considered  and  adjudged  by 
me  the  said  Justice,  that  the  said  A.  O.,  be  convicted,  and 
he  is  by  me,  accordingly,  hereby  convicted  of  the  offence  of 
being  drunk,  upon  my  own  view  as  aforesaid,  according  to 
the  form  of  the  Statute  in  that  case  made  and  provided  : 
And  I  do  hereby  adjudge,  that  the  said  A.  O.,  for  the  said 
offence,  hath  forfeited  the  sum  of  five  shillings,  to  be  paid 
and  distributed  as  the  law  directs.  In  witness  whereof,  I 
the  said  Justice,  to  this  present  conviction  have  set  my  hand 
and  seal,  the  day  and  year  above  written. 

[Seal.]  A.  M.,  J.  P. 

Note.  By  the  English  Statute  on  this  subject,  to  which 
ours  is  in  general  similar,  it  is  provided,  that  if  the  party 
does  not  pay  the  penalty  to  the  Church  Wardens,  within  one 
week  after  conviction,  a  warrant  of  distress  shall  issue  ;  and 
there,  accordingly,  the  practice  is,  after  conviction,  to  send 
out  a  warrant  to  the  Church  Wardens,  to  demand  the  penal- 
ty, and  if  on  the  expiration  of  the  week,  it  is  returned  unsa- 
tisfied, the  warrant  of  distress  is  issued.  As  our  Statute  does 
not  allow  any  time  after  conviction  for  making  payment,  it 
would  seem,  that  a  similar  warrant  to  the  Overseers  of  the 
Poor  to  demand  payment,  is  not  requisite.  However,  as  in 
our  Statute  the  words  "  on  neglect  or  refusal  to  pay,"  seem 
to  imply  that  some  notice  of  the  conviction  should  be  given 
to  the  party,  or  some  demand  of  the  penalty  made  upon  him^ 
before  issuing  the  warrant  of  distress,  it  will  probably,  in  the 
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case  of  his  not  being  present  at  the  time  of  the  conviction,  be 
the  best  and  safest  course,  to  send  out  a  warrant  in  the  fol- 
lowing form  to  the  Overseers  of  the  Poor.  If,  however,  the 
Justice  convicts  on  his  own  view,  or,  if  where  the  proceeding 
is  by  information,  the  party  is  present  at  the  time  of  the  con- 
viction, the  Justice  will  of  course  inform  him  of  his  being 
convicted,  and  will  require  payment  of  the  penalty,  and  in 
both  such  cases,  the  warrant  to  the  Overseers  will  be  unne- 
cessary, but  on  neglect  of  immediate  payment  after  convic» 
lion,  the  warrant  of  distress  may  issue, 

Warrai-d  to  the  Overseers  of  the  Poor,  to  demand  the 
Penalty,  in  the  case  of  the  Offender  not  being  present 
at  the  time  of  the  Conviction, 

County  of  >        To  the  Overseers  of  the  Poor  of  the  town- 
)  ship  of  ,  in  the  said  county. 

[Seal.] 

FoRASBitTCH  as  A.  O.,  of  the  township  of   ,  in  tlie 

said  county,  labourer,  is  convicted  before  me  A.  M.,  Esquire, 
one  of  Her  Majesty's  Justices  of  the  Peace  for  the  said 

county,  for  that  he  the  said  A.  O.,  on  the  —  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

 ,  at  the  township  of   ,  in  the  said  county,  was 

drunk,  contrary  to  the  Statute  in  such  case  made  ;  whereby 
he  hath  forfeited  the  sum  of  five  shillings,  to  the  use  of  the 
poor  of  the  said  township  :  These  are  therefore  to  require 
you  to  demand  and  receive  of  and  from  him  the  said  A.  O., 
the  said  sum  of  five  shillings,  to  be  by  you  accounted  for, 
to  the  use  aforesaid  :  And  if  he  shall  refuse  or  neglect  to 
pay  the  same,  on  such  demand  made,  that  then  you  certify 
to  me  such  refusal  and  neglect,  to  the  end  that  such  pro- 
ceeding may  be  had  thereupon,  as  to  justice  doth  appertain. 

Given  under  my  hand  and  seal,  the  —  day  of   ,  in  the 

year  above  written.  A.  M.,  J.  P. 

If  the  penalty  is  not  paid  on  demand,  the  Overseer 
must  return  the  above  Warrant  to  the  Justice,  with  a  certifi- 
cate or  affidavit  thereon  of  non  payment. 

Warrant  to  levy  the  Penalty  of  Drunkenness,  on  non- 
payment, 

C'ounty  of  j>        To  A.  C,  one  of  the  Constables  of  the 
^  township  of   ,  in  the  said  county. 

[Seal.l 

Whereas  A.  O.,  of  the  township  of   in  the 
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county  aforesaid,  labourer,  was  on  the  —  day  of   ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

convicted,  before  me  A.  M.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  county,  for  that  he  the  said  A.  O., 

on  the  —  day  of  -  ,  in  the  year  aforesaid,  was  drunk, 

at  the  township  of  — — ^  in  the  county  aforesaid,  by  which 
he  hath  forfeited  the  sum  of  five  shilHngs  :  And  whereas  it 
duly  appears  to  me  the  said  Justice,  that  the  said  sum  of 
five  shillings  hath  been  duly  demanded  of  and  from  the  said 
A.  O.,  but  that  he  the  said  A.  O.  hath  neglected  to  pay 
the  same,  and  that  the  same  is  not  yet  paid :  These  are 
therefore  to  command  you  forthwith  to  levy  the  said  sum, 
by  distraining  the  goods  of  him  the  said  A.  O. ;  And  if 
within  the  space  of  six  days  next  after  such  distress  by  you 
taken,  the  said  sum,  together  with  reasonable  charges  for 
taking  and  keeping  the  said  distress,  shall  not  be  paid,  that 
then  you  do  sell  the  said  goods  so  by  you  distrained  as  afore- 
said, and  out  of  the  money  arising  by  such  sale,  that  you 
do  pay  the  said  sum  of  five  shillings  to  the  Overseers  of  the 

Poor  of  the  said  township  of  ,  for  the  use  of  the  poor 

of  the  said  township,  rendering  to  him  the  said  A.  O.,  the 
overplus  upon  demand,  the  necessary  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  first  deducted. 
And  if  the  said  A.  O.  be  not  able  to  pay  the  said  sum  of 
five  shillings,  and  sufficient  distress  cannot  be  found  where- 
on to  levy  the  said  sum,  that  you  certify  the  same  to  me, 
together  with  the  return  of  this  warrant.    Given  under  my 

hand  and  seal,   this  —  day  of  ,  in  the  year  above 

written.  A.  M.,  J.  P. 

Certificate  by  the  Constable  of  want  of  Disti'ess,  to  be 
indorsed  on  the  Warrant. 

County  of  )        A.  C,  one  of  the  Constables  of  the  town- 

5  ship  of  ,  in  the  said  county,  maketh  oath 

this  —  day  of  ,  in  the  year  within  written,  before  me 

the  Justice  within  mentioned,  that  he  hath  made  diligent 
search  for,  but  doth  not  know  of  nor  can  find  any  goods  of 
the  within  mentioned  A.  O.,  whereon  to  levy  the  within 
sum  of  five  shillings.  A.  C. 

Before  me  the  said  Justice, 

A.  M.,  J.  P. 
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Commitment  to  the  Stocks  for  Drunkenness,  on  inahiUty 
to  pay  the  Penalty. 

County  of  )        To  A.  C,  one  of  the  Constables  of  the 
5  tovvitsbip  of    in  the  said  county. 

[Seal.] 

Whereas  A.  O.,   of  the  township  of   ,  in  the 

said  county,  labourer,  was  on  the  —  day  of   in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  , 

convicted  before  me  A.  M.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  County,  for  that  he  the  said  A.  O., 

on  the  —  day  of   ,  in  the  year  aforesaid,  was  drunk, 

at  the  township  of    in  the  said  county,  whereby  he 

hath  forfeited  the  sum  of  five  shillings.  And  whereas  it  du- 
ly appears  to  me,  that  the  said  A.  O.  is  not  able  to  pay 
the  said  sum  of  five  shillings  :  These  are  therefore  to  require 
you  in  Her  Majesty's  name,  to  set  him  the  said  A.  O.  in 
the  stocks,  there  to  remain  for  the  space  of  —  hour.  Given 

under  my  hand  and  seal,  the  —  day  of  ,  in  the  year 

above  written,  A.  M.,  J.  P. 

— m — 

DUTIES,  see  REVENUE, 

— m — 
DYKES. 

By  the  6  &  7  G.  3,  c.  1,  I  V.  1-2-2.  Persons  who 
shall  be  lawfully  convicted  of  unlawfully  and  maliciously 
breaking  down,  or  cutting  down,  the  bank  or  banks  of  any 
river,  or  any  sea  bank  or  dykes,  whereby  any  lands  shall  be 
overflowed,  or  damaged,  shall  be  adjudged  guilty  of  felony, 
and  shall  suffer  death  as  in  cases  of  felony,  without  benefit 
of  clergy. 

Sec.  2.  If  any  person  shall  unlawfully  cut  off*,  draw 
up,  or  remove  and  carry  away  any  piles,  or  other  materials 
which  are  driven  into  the  ground,  and  used  for  the  securing 
any  marsh  lands,  or  sea  walls,  banks  or  dykes,  in  order  to  pre- 
vent the  lands  lying  within  the  same  from  being  overflowed 
and  damaged,  it  shall  be  lawful  for  any  two  Justices  of  the 
Peace  residing  near  tlie  place  where  the  offence  was  commit- 
ted, and  they  are  required,  upon  complaint  or  information 
upon  oath  of  such  offence,  to  summon  the  party  complained 
of,  or  to  issue  their  warrant  to  apprehend  and  bring  before 
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them  the  person  so  accused,  complained  of,  or  suspected, 
and  upon  his  or  her  appearance,  or  neglect  to  appear,  to  pro- 
ceed to  examine  the  matter  of  fact  with  which  he  or  she  is 
charged,  and  upon  due  proof  thereof  made,  either  by  his  or 
her  confession,  or  upon  the  oath  of  one  credible  witness  or 
more,  to  convict  such  offender  ;  and  every  person  offending 
herein,  and  so  convicted,  shall  forfeit  and  pay  the  sum  of 
twenty  pounds ;  one  half  thereof  to  the  informer,  and  the 
other  half  to  the  Overseers,  of  and  for  the  use  of  the  poor  of 
the  township  or  place  wherein  such  offence  was  committed  ; 
the  same  to  be  levied  by  distress  and  sale  of  the  offenders 
goods  and  chattels,  together  with  the  charges  of  such  distress 
and  sale,  rendering  the  overplus  (if  any  be,)  to  the  owner  or 
owners  thereof;  and  for  want  of  sufficient  distress,  the  said 
Justices  are  required  to  commit  the  person  or  persons  con- 
victed as  aforesaid,  to  the  house  of  correction,  or  common 
gaol  of  the  county,  town,  or  place  where  the  offence  was 
committed,  there  to  remain  and  be  kept  at  hard  labour  for 
the  space  of  six  months.  Perpetual. 
Dirertions.  With  regard  to  the  offence  described  in  the  fir&t  clause 

of  the  foregoing  Act, — of  cutting  or  breaking  down  dykes  or 
banks,  the  course  of  proceeding  by  a  Justice,  on  complaint 
thereof  made  before  him,  will  be  the  same  as  in  other  cases  of 
felony ;  that  is,-^by  taking  the  information  on  oath,  issuing 
his  warrant,  examining  witnesses  in  presence  of  the  party 
charged,  taking  his  examination,  and  committing  him  to  gaol, 
and  binding  over  witnesses  in  recognizance  to  appear  at  the 
Supreme  Court ;  for  directions  on  all  which,  and  other  points 
of  duty  on  the  occasion,  and  for  the  Forms  requisite,  see  res- 
pectively, Titles, — Information,  Warrant,  Examinationy  Com- 
mitment. As  this  offence  is  a  capital  felony,  Justices  of  the 
Peace  cannot  admit  to  bail  a  party  charged  with  it,  but  must 
commit  him  to  gaol,  to  take  his  trial  in  the  Supreaie  Court. 

The  course  of  proceeding  by  the  two  Justices  under  the 
second  clause  of  the  Act,  is  very  clearly  pointed  out  therein  : 
and  for  more  particular  directions  concerning  the  same,  and 
for  the  Forms  required,  reference  must  be  had  to  the  respec- 
tive Titles, — Information,  Summons,  Warrant,  Conviction^ 
Distress,  Commitment. 

— m — 

EELS,  see  FISH. 


EMBEZZLEMENT,  see  LARCENY. 
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ESCAPE. 

In  order  to  make  an  escape,  there  must  be  an  actual  ar- 
ffest ;  and  therefore,  if  an  officer  having  a  warrant  to  arrest  a 
man,  see  him  shut  up  in  a  house,  and  challenge  him  as  his 
prisoner,  but  never  actually  have  him  in  his  custody,  and  the 
party  get  free,  the  officer  cannot  be  charged  with  an  escape. 
1  Burn's,  752. 

It  seems  to  be  a  good  general  rule,  that  wherever  any 
person  hath  another  lawfully  in  his  custody,  whether  upon  an 
arrest  made  by  himself,  or  another,  he  is  guilty  of  an  escape, 
if  he  suffer  him  to  go  at  large  before  he  hath  discharged  him- 
self of  hinij  by  delivering  him  over  to  some  other  who  by  law 
ought  to  have  the  custody  of  him.  Id. 

It  is  an  escape  in  some  cases,  to  suffer  a  prisoner  to  have 
greater  liberty  than  by  law  he  ought  to  have,  as  to  admit  a 
person  to  bail,  "vvho  by  law  ought  not  to  be  bailed,  but  to  be 
kept  in  close  custody.  So  if  a  gaoler  or  other  officer  shall 
license  his  prisoner  to  go  abroad  for  a  time,  and  to  come 
again ;  this  is  an  escape^  even  though  the  prisoner  return 
again.  Id. 

if  an  officer  hath  arrested  a  man  by  virtue  of  a  warrant,  Retaking, 
and  then  taketh  his  promise  that  he  will  come  again,  and  so 
letteth  him  go,  the  officer  cannot  afterwards  take  him  again 
by  force  of  his  former  Vvarrant,  because  he  consented  to  his 
going.  But  if  the  party  return,  and  put  himself  again  under 
custody  of  the  officer,  it  seems  that  it  may  probably  be  argued, 
that  the  officer  may  lawfully  detain  him,  and  bring  him 
before  the  Justice,  in  pursuance  of  the  warrant.  But  if  the 
party  arrested,  had  escaped  of  his  own  wrong,  without  the 
consent  of  the  officer,  upon  fresh  pursuit,  the  officer  may  take 
him  again  and  again,  as  often  as  he  escapes,  although  he 
were  out  of  view,  or  shall  fly  into  another  town  or  county,  and 
may  bring  him  before  the  Justice,  upon  whose  warrant  he  was 
first  arrested.  And  it  is  said  generally  in  some  books,  that 
an  officer  who  hath  negligently  suffered  a  prisoner  to  escape, 
may  retake  him  wherever  he  finds  him,  without  mentioning 
any  fresh  pursuit ;  and  indeed,  since  the  liberty  gained  by  the 
prisoner  is  wholly  owing  to  his  own  wrong,  there  seems  to 
be  no  reason  he  should  take  any  manner  of  advantage  from 
it.    Id.  753. 

Wherever  a  person  is  lawfully  arrested  for  any  cause,  Breaking 
and  afterwards  escapes  and  shelters  himself  in  a  house,  the  "P*^" 
doors  may  be  broken  open  to  take  him,  on  a  refusal  of  ad- 
inittance.    Id.  754. 

21 
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It  Beems  to  be  generally  agreed,  that  a  voluntary  escape 
suffered  by  an  officer,  amounts  to  the  same  kind  of  crime, 
and  is  punishable  in  the  same  degree  as  the  offence  of  which 
the  party  was  guilty,  and  for  which  he  was  in  custody,  whe- 
ther it  be  treason,  felony,  or  trespass.  And  for  a  negligent 
escape  of  a  criminal,  actually  in  his  custody,  the  officer  is 
punishable  by  fine  and  imprisonment,  according  to  the  qua- 
lity of  the  offence.    Id.  755. 

Warrant  to  Apprehend  a  Person  for  Escaping  from  the 
House  of  Correction. 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
3  Township  of  in  the  said  County. 

[Seal.] 

Forasmuch  as  I.  H.,  keeper  of  the  house  of  correction 
at  ,  in  the  county  aforesaid,  hath  this  day  made  informa- 
tion and  complaint  before  me,  A.  M.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  county  of 

 ,  that  A.  O.,  hath  unlawfully  and  wilfully  escaped  from  the 

house  of  correction  at  aforesaid,  and  from  and  out  of  the 

custody  of  him  the  said  I.  H.,  the  keeper  thereof,  before  the 
expiration  of  a  certain  term  for  which  he  the  said  A.  O.  was 
ordered  to  be  imprisoned  and  kept  to  hard  labour  therein. 
These  are  therefore  to  command  you  the  said  constable,  forth- 
with to  apprehend  and  bring  before  me,  or  some  other  of 
Her  Majesty's  Justices  of  the  Peace  for  the  said  county,  the 
body  of  the  said  A.  O.,  to  answer  unto  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law.  Herein  fail 
you  not.  Given  under  my  hand  and  seal,  this  —  day  of 
 in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

A.  M.,  J.  P. 

The  foregoing  Form,  with  the  slight  alterations  which 
are  obviously  requisite,  will  also  serve  in  cases  of  escape 
from  a  gaol. 


(163) 
EVIDENCE. 

I.  Of  Evidence  in  General. 

II.  Of  Admissions  and  Presumptions. 

III.  Of  Written  Evidence. 

IV.  Of  the  Evidence  of  Witnesses. 

V.    Of  the  Manner  of  Giving  Evidence. 
VI.    Of  Process  to  cause  Witnesses  to  appear. 

I.    Of  Evidence  in  General. 

It  is  a  general  rule  in  all  cases,  civil  and  criminal,  that  Tlie  best 
the  best  evidence  must  be  given  of  which  the  nature  of  the  ^^'^ence  is 
thing  is  capable.  The  true  meaning  of  this  rule  is,  not  that 
Courts  of  Law  require  the  strongest  possible  assurance  of  the 
matter  in  question,  but  that  no  evidence  shall  be  given,  which 
from  the  nature  of  the  thing,  supposes  still  greater  evidence 
behind,  in  the  party's  possession  or  power  ;  for  such  evidence 
is  altogether  insufficient,  and  proves  nothing,  but  carries 
with  it  a  presumption  contrary  to  the  intention  for  which  it  is 
produced.  Thus,  if  a  party  ofter  a  copy  of  a  deed  or  will, 
where  he  is  able  to  produce  the  original,  this  raises  a  pre- 
sumption that  there  is  something  in  the  deed  or  will,  which, 
if  produced,  would  make  against  the  party,  and  therefore  the 
copy  in  such  a  case  is  not  evidence.  But  if  he  prove  the 
original  deed  or  will  to  be  in  the  hands  of  the  adverse  party, 
who  refuses  to  produce  it,  although  he  has  received  a  regu- 
lar notice  for  that  purpose,  or  that  the  original  has  been  lost, 
or  destroyed,  without  his  default,  no  such  presumption  can 
reasonably  be  made  ;  and  a  copy  will  be  admitted,  because 
then  such  copy  is  the  best  evidence  that  can  be  produced. 
1  Burn's,  766. 

If  a  deed  is  attested  by  several  subscribing  witnesses, 
the  execution  may  be  proved  by  one  of  them  :  or  if  none  of 
these  witnesses  can  be  produced,  proof  of  the  signature  of 
one  witness  shall  be  sufficient.    Id.  766. 

The  common  law  does  not  require  any  certain  number  Number  of 
of  witnesses  for  the  trial  of  any  crime  whatever.    And  before  Witnesses, 
a  Justice  of  the  Peace  in  divers  cases,  one  witness  is  suffici- 
ent to  convict  an  offender,  the  same  being  directed  by  special 
Statutes.    Id.  767. 

By  P.  S.  3:2  G.  2,  c.  11.  1  V.  9.    Wills  of  land  shall 
be  attested  by  three  witnesses  at  the  least. 

An  offence  need  not  be  proved  precisely  on  the  day  on  Time, 
which  it  is  laid  to  have  been  committed,  but  where  a  time  is 
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limited  for  any  prosecution,  it  must  be  proved  that  the  of- 
fence was  committed  within  such  limited  time.  1  Burn^s, 
592. 

Place.  It  must  be  proved  that  the  offence  complained  of  was 

committed  within  the  jurisdiction  of  the  Court  or  Justice  be- 
fore whom  it  is  tried,  and  where  any  part  of  a  penalty  sought 
to  be  recovered,  is  given  to  the  township  where  the  offence 
was  committed,  it  must  be  proved  that  such  offence  took 
place  within  the  township  stated  in  the  indictment  or  other 
proceedings.  In  each  of  such  cases,  if  such  requisite  proof 
is  not  given,  the  defendant  must  be  acquitted.  1  Burii'Sy 
592.    Arch.  C.  P.  63. 

Where  a  guilty  knowledge  upon  the  part  of  a  defendant 
is  to  be  proved,  the  prosecutor  is  allowed  to  give  in  evidence 
other  instances  of  his  having  committed  the  same  offence  for 
which  he  is  now  prosecuted.  And  nearly  the  same  rule  ap- 
plies where  it  is  requisite  for  the  prosecutor  to  prove  malice 
upon  the  part  of  the  defendant,  as  former  menaces,  or  ex- 
pressions of  vindictive  feeling  by  the  defendant  against  the 
prosecutor.    Arch.  C.  P.  70,  71. 

The  subject  of  evidence  may  now  be  considered  in  a 
more  enlarged  and  particular  manner,  and  it  may  be  classed 
under  three  heads  ;  Admissions  or  Confessions,  Presump- 
tions, and  Proofs.  Each  of  these  in  order  will  here  be 
treated  of. 

II.    Of  Admissions  and  Presumptions. 

Of  Admissions  in  Criminal  Cases. 

The  admission  or  confession  of  a  fact  by  the  defendant, 
renders  it  unnecessary  for  the  prosecutor  to  prove  it.  This  | 
admission  or  confession  is  of  four  kinds.  1.  Where  the  de- 
fendant in  open  court,  confesses  that  he  is  guilty  of  the  of-, 
fence  with  which  he  is  charged.  After  this  a  trial  is  unneces-  ' 
sary,  and  the  Court  have  nothing  to  do  but  to  award  judg-  • 
ment.  2.  Where  the  defendant  upon  an  indictment  for  a 
misdemeanor  yields  himself  to  the  King's  mercy,  and  desires 
to  submit  to  a  small  fine,  which  submission  the  Court  may 
accept  of,  if  they  think  fit,  without  putting  the  defendant  to 
a  direct  confession.  3.  Where  the  defendant  upon  his  ex- 
amination before  Justices  of  the  Peace,  on  a  charge  of  any 
ofience,  admits  either  his  guilt,  or  any  fact  which  may  tend 
to  prove  it  at  the  trial.  This  examination  must  not  be  upon 
oath ;  if  it  be,  the  Court  will  not  allow  it  to  be  given  in  evi- 
dence.   Where  one  of  three  prisoners  stated  in  the  presence 
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and  hearing  of  the  others,  in  his  examination  before  the  Ma- 
gistrate, that  he  and  one  of  the  others  committed  the  felony, 
and  this  was  not  contradicted  by  the  other,  still  it  was  held 
that  this  could  not  be  given  in  evidence  ag-ainst  the  other. 
But  in  all  other  cases,  what  is  said  in  the  prisoner's  presence 
and  hearing,  relative  to  a  fact  within  his  knowledge,  and 
which  he  assents  to,  or  does  not  contradict,  is  equivalent  to 
an  admission  of  the  fact,  and  may  be  given  in  evidence  against 
him  ;  what  weight  such  admissions  by  implication  should  have 
with  a  jury,  is  another  matter.  4.  Where  the  defendant 
makes  an  admission  or  confession  of  his  guilt,  or  of  any  fact 
which  may  tend  to  the  proof  of  it  to  any  other  person. 

All  these  several  species  of  confession,  to  be  of  effect,  Conffssion 
must  be  voluntary.  And  in  the  case  of  a  confession  before 
a  magistrate,  or  other  person,  if  it  appear  that  the  defendant 
was  induced  to  make  it,  by  any  promise  of  favour,  or  by 
menaces,  or  undue  terror,  it  shall  not  be  received  in  evidence 
against  him.  So  if  the  promise  or  menace,  &c.  take  place 
previously  to  the  prisoners  being  brought  before  the  Magis- 
trate, and  the  confession  be  before  the  Magistrate,  the  Coui  t 
will  in  general  refuse  to  admit  the  confession  to  be  given  in 
evidence,  unless  it  appear  that  the  prisoner  was  undeceived 
by  the  Magistrate,  and  cautioned  by  him  not  to  expect  the 
favour,  or  not  to  regard  the  menaces  held  out  to  him.  But 
if  it  be  a  free  and  voluntary  confession,  it  is  receivable  in  evi-  '^^^^^  of  con. 
dence  against  him,  whether  it  be  made  at  the  moment  he  is  fession. 
apprehended,  or  while  those  who  have  him  in  custody  are 
conducting  him  to  the  magistrate,  or  even  after  he  has  enter- 
ed the  house  of  the  magistrate  for  the  pur|)ose  of  undergoing 
examination.    Arch.  C.  F.  75  —  6.    I  Biirn^s,  562. 

Although  confessions  improperly  obtained,  cannot  be  re- 
ceived in  evidence,  yet  if  in  consequence  of  such  confessions, 
any  facts  arise,  such  facts  may  be  given  in  evidence.  Thus, 
if  in  consequence  of  an  extorted  confession,  stolen  goods  be 
found,  although  proof  cannot  be  admitted  of  the  prisoner's 
acknowledgment  of  having  stolen,  or  put  them  there,  yet  the 
fact  of  the  witness  having  been  directed  by  the  prisoner  where 
to  find  the  goods,  and  his  having  found  them  in  the  place 
described  by  the  prisoner,  may  be  given  in  evidence.  1 
Burn's,  563. 

Where  a  prisoner  has  been  once  induced  to  confess,  Thrrats  or 
upon  a  promise  or  threat,  he  may  afterwards  suppose  it  will 
not  be  of  any  use  to  deny  what  he  has  said,  and  therefore  any 
subsequent  confession  of  the  same  or  like  facts,  be  the  dis- 
tance of  time  what  it  may,  cannot  be  admitted  as  evidence 
against  him.    As  to  what  shall  be  considered  as  a  threat  or 
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promise,  it  has  been  held,  that  a  confession  induced  by  say- 
ing, Unless  you  give  me  a  more  satisfactory  account,  I  will 
take  you  before  a  Magistrate,"  cannot  be  received  in  evidence. 
So  also  saying  to  the  prisoner,  It  would  be  toorse  for  him 
if  he  did  not  confess,"  or  that  ''It  would  be  better  for  him  if 
he  did,"  is  sufficient  to  exclude  the  confession.  A  confes- 
sion induced  by  saying  ''Tell  me  where  the  things  are,  and  I 
will  be  favourable  to  you,"  cannot  be  given  in  evidence. 
Nor  where  the  prosecutor  had  said,  that  "  He  only  wanted 
his  money,  and  if  the  prisoner  gave  him  that,  he  might  go  to 
the  devil  if  he  pleased."  Id.  564. 
Proving  Con«  Admissions  or  confessions  to  other  persons  thanMagis- 
fessions.  trates,  if  in  writing,  are  proved  as  any  other  written  instru- 
ment ;  if  not  in  writing,  are  proved  by  parol  evidence  of  some 
person  who  heard  them.  In  all  cases  the  whole  of  the  con- 
fession should  be  given  in  evidence  ;  for  it  is  a  general  rule, 
that  the  whole  of  the  account  which  a  party  gives  of  a  trans- 
action, must  be  taken  together,  and  his  admission  of  a  fact 
disadvantageous  to  himself,  shall  not  be  received,  without  re- 
ceiving at  the  same  time,  his  contemporaneous  assertion  of  a 
fact  favorable  to  him,  not  merely  as  evidence  that  he  made 
such  assertion,  but  admissible  evidence  of  the  matter  thus  al- 
leged by  him  in  his  discharge.  Also,  it  may  be  necessary  to 
observe,  that  a  man's  confession  is  only  evidence  against 
himself,  and  not  against  his  accomplices.    Ai'ch.  C.  P.  78. 


Admissions  in  Civil  Cases. 


An  admission  of  a  fact  by  either  party,  renders  it  unne- 
cessary for  his  adversary  to  prove  it.  The  highest  species  of 
admission,  is,  that  which  appears  upoli  record,  and  it  is  con- 
clusive against  the  party  making  it.    The  admission  of  a 

Oath.  party  upon  oath,  is  of  course  evidence  against  him,  as  for 

instance,  his  answer  to  a  bill  in  equity  or  his  affidavit.  A 

Deed.  deed,  in  which  any  admission  is  made  by  a  party  to  it,  may 

be  given  in  evidence  against  him,  or  any  person  claiming 
under  him.  Also  when  one  deed  is  recited  in  another,  this 
is  an  admission  of  the  recited  deed  by  all  parties  to  the  deed 
reciting  it,  and  may  be  given  in  evidence  as  such  against 
them,  and  all  persons  claiming  under  them.    So  a  notice 

Notice  in       that  a  partnership  is  dissolved,  signed  by  the  parties,  for  the 

Gazette.  purpose  of  being  inserted  in  a  Gazette,  was  holden  to  be 
sufficient  evidence  of  the  dissolution,  for  all  purposes  against 
the  parties  signing  it,  although  the  partnership  was  constitut- 
ed by  deed,  and  consequently  must  have  been  dissolved  by 

Receipt.        deed.    So  a  party's  receipt  is  good  evidence  as  an  acknow- 
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ledgment  of  a  payment ;  although  it  is  not  conchisivo  evi- 
dence, if  it  can  be  shewn  that  it  originated  in  some  imposi- 
tion practised  upon  the  party  who  gave  it.  Where  the 
plaintiff  entered  an  account  in  writing,  of  goods  and  cash 
furnished  to  the  defendant  from  time  to  time,  each  page  of 
which  was  authenticated  by  the  defendant's  acknowledgment 
in  writing  of  the  receipt  of  the  contents,  it  was  holden,  that 
although  such  an  acknowledgment  in  writing,  could  not  be 
given  in  evidence  per  se,  in  respect  of  the  cash  items 
amounting  to  above  40  shillings  in  each  page,  for  want  of 
receipt  stamps,  yet  that  it  was  competent  to  the  plaintifl'  to 
prove  that  upon  calling  over  each  article  to  the  defendant, 
he  admitted  that  he  had  received  the  same  ;  and  that  the 
witness  might  refresh  his  memory  by  referring  to  the  ac- 
counts.   Arch,  on  PL  ^  Ev.  344-5. 

Note.  As  no  stamps  are  required  in  this  Province,  the 
written  acknowledgments  in  the  foregoing  case,  on  the  de- 
fendant's hand  writing  to  them  being  proved,  would  be 
good  evidence  here  of  the  whole  of  the  account,  for  casli 
as  well  as  goods. 

In  an  action  on  a  bill  of  exchange,  evidence  being 
given  of  an  admission  by  the  plaintiff  that  he  had  no  inte- 
rest whatever  in  the  suit,  the  plaintiff  was  nonsuited.  An 
acknowledgment  of  the  debt  by  the  defendant,  may  be 
given  in  evidence,  and  it  is  in  general  conclusive.  But  in 
all  the  before-mentioned  cases,  the  whole  of  the  account 
which  a  party  gives  of  a  transaction  must  be  taken  together ; 
and  his  admission  of  a  fact  disadvantageous  to  himself,  shall 
not  be  received  without  receiving  at  the  same  time,  his  con- 
temporaneous assertion  of  a  fact  favorable  to  him,  not  mere- 
ly as  evidence  that  he  made  such  counter  claim,  but  as  ad- 
missible evidence  of  the  matter  he  thus  alleged  in  his  dis- 
charge.   Arch,  on  PI.      Ev.  346. 

There  are  also  admissions  by  impUcation.  If  an  asser-  Confessions 
tion  be  made  in  the  presence  of  a  party,  relative  to  a  fact  by  implica- 
within  his  knowledge,  and  he  assent  to  it,  or  do  not  contra- 
diet  it,  it  may  fairly  be  deemed  equivalent  to  his  admission 
of  the  matter  asserted.  So  if  notice  to  quit  be  personally 
served  on  the  tenant  in  possession,  and  he  make  no  objec- 
tion to  it,  this  is  an  implied  admission  that  the  tenancy  com- 
menced at  the  season  of  the  year  when  the  notice  to  quit 
expired.  Too  much  reliance  however  should  not  be  placed 
on  admissions  by  words,  or  by  implication  ;  they  may  have 
originated  in  a  lapse  of  memory,  or  a  foolish  boasting  in  the 
one  case,  or  from  inadvertence  in  the  other  ;  and  it  would 
be  wrong  therefore,  to  conclude  the  parties  by  them.  Those 
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in  writing  are  of  a  higher  nature,  and  if  by  deed  or  record^ 
V\  ho?c  con        ^      Qjj^j^  conclusive.    And  it  is  no  matter,  whe- 

Icssion  IS  evi-  ^  i  i    •  • 

dence.  thcr  the  party  who  makes  the  admissions^  be  the  person  ac- 

tually interested  or  not ;  it  is  sufficient  if  he  be  a  party  to  the 
suit.  Thus,  a  defendant  may  give  in  evidence,  the  declara- 
tions or  admissions  of  the  plaintiff  in  the  suit,  to  defeat  the 
action,  although  such  plaintiff  appear  to  be  only  a  trustee  for 
a  third  person.  On  the  other  hand,  the  admissions  of  the 
person  actually  interested,  are  evidence,  although  he  be  not 
a  party  to  the  suit.  Thus,  in  an  action  by  the  master  of  a 
ship  for  freight,  the  declarations  of  the  owner,  for  whose  be- 
nefit the  action  is  brought,  are  evidence  for  the  defendant. 

Partners.  The  admissions  of  one  of  two  partners,  are  evidence  against 
both.  So  where  two  jointly  sue  or  are  sued,  the  affidavit  of 
one  may  be  received  in  evidence  against  both  ;  against  the 
one  who  made  it  as  conclusive  evidence,  and  against  the 
other,  as  evidence  to  be  left  to  the  jury.  And  not  only  the 
admission  of  a  man  or  his  partner,  but  also  in  some  cases  the 
admission  of  his  known  and  accredited  agent,  is  evidence 

Afent  against  him.    Thus,  letters  written  by  an  agent  in  making  a 

contract,  and  which  form  part  of  the  thing  done,  are  admis- 
sible in  evidence  against  the  principal.  So,  if  A.  refer  B. 
for  information  upon  a  particular  subject  to  C,  what  C.  says 
concerning  it,  when  applied  to  by  B.  or  his  agent,  has  been 
holden  to  be  evidence  for  B.  in  an  action  against  A.  But 
the  letters  of  an  agent  to  his  principal,  in  which  he  is  render- 
ing him  an  account  of  business  he  has  done  for  him,  cannot 

Wife.  be  given  in  evidence  against  the  principal.    Even  the  admis- 

sions of  a  wife,  in  cases  where  she  is  to  be  considered  the 
agent  of  her  husband,  is  evidence  against  him.  Thus,  where 
it  appeared  that  she  used  to  transact  the  business  at  home, 
and  purchased  the  articles  used  in  the  trade,  her  admission 
as  to  the  state  of  the  accounts  between  her  husband  and  the 
plaintiff,  who  supplied  her  with  goods  to  be  used  in  the  trade, 
were  holden  to  be  evidence  against  the  husband.  But  it  is 
only  where  she  can  be  considered  as  acting  as  his  agent,  that 
her  admissions  can  affect  him  :  therefore  in  an  action  by  the 
husband,  for  wages  due  to  the  wife,  Ii^r  admission  of  the  re- 
ceipt of  the  money  is  not  evidence  against  him.  In  all  other 
cases,  however,  the  general  rule  is, — that  the  declarations  or 
admissions  of  third  persons  are  not  evidence  ;  they  should  be 
called  as  witnesses.    Arch,  on  PI.  ^  Ev.  346-7. 

Presumptions. 

A  Tresumption  i:?,  where  some  facts  bciug  proved. 
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another  follows  as  a  natural  or  very  probable  conclusion  from 
them.  Presumptions  are  of  three  kinds  :  violent  presump- 
tions,-— probable  presumptions, — and  light  or  rash  presump- 
tions, which  last,  however,  have  no  weight  or  validity  at  all. 
If  a  landlord  give  a  receipt  for  the  rent  last  due,  it  is  fair  to 
presume  from  this  fact,  that  all  former  rent  due  by  the  tenant, 
has  been  paid.  This  is  a  probable  presumption  :  for  a  man 
is  supposed  to  receive  first  for  debts  of  the  longest  standing. 
But  if  the  receipt  be  in  full  of  all  demands,  this  fact  induces 
a  violent  presumption  that  there  are  no  other  debts  outstand- 
ing, and  if  the  acquittance  be  under  seal,  the  presumption 
cannot  even  be  rebutted  by  evidence  on  the  other  side,  be- 
cause the  deed  is  an  estoppel.  A  right  may  be  presumed 
from  continued  acts  of  ownership,  or  length  of  possession, 
if  a  man  be  abroad  for  seven  years,  or  upwards,  without  being 
heard  of,  the  presumption  is  that  he  is  dead  ;  and  on  the 
other  hand,  if  it  appear  that  a  man  was  alive  within  seven 
years,  the  presumption  is  that  he  is  still  alive.  The  intention  Intention, 
with  which  an  act  is  done,  must  necessarily  be  the  subject 
of  presumption,  and  must  be  presumed  either  from  the  nature 
of  the  act  itself,  or  from  other  facts  and  circumstances  con- 
nected with  it.  It  shall  not  however  be  presumed  that  a  man 
has  any  notice  or  knowledge  of  the  contents  of  a  deed,  merely 
from  the  fact  of  his  having  attested  the  execution  of  it  by 
another  person.  So  a  loan  of  money  from  A.  to  B.  cannot 
be  presumed,  from  the  bare  fact  that  A.  delivered  a  sum  of 
money  to  B.  which  he  had  borrowed  of  another  ;  for  where 
money  is  paid,  the  presumption  is  that  it  is  paid  in  liquida- 
tion of  an  antecedent  debt,  and  not  by  way  of  loan.  Arch, 
on  PL  ^  Ev.  348  to  353. 

On  an  indictment  for  larceny,  proof  that  a  part  of  the  Circumstan- 
stolen  goods  have  been  found  upon  the  person  of  the  prisoner,  evidene< 
or  in  his  house  or  possession,  is  presumptive  evidence  against 
him  of  his  having  stolen  them,  so  as  to  call  upon  him  for  his 
defence  ;  and  may  be  sufficient  to  convict  him,  if  no  facts 
appear  in  evidence  to  repel  that  presumption.  The  goods 
are  sometimes  found  in  the  prisoner's  house  before  his  appre- 
hension, frequently  found  afterwards ;  and  there  can  be  no 
objection  to  proof  of  their  being  found  at  one  time  or  the  other. 
This  kind  of  evidence  is  frequently  strengthened  materially 
by  other  circumstances,  as  by  proof  that  about  the  time  of  the 
offence,  the  prisoner  was  near  the  spot  from  which  the  goods 
were  taken,  or  that  he  gave  some  false  account  respecting 
the  goods  on  being  charged  with  the  crime,  or  endeavoured 
to  conceal  them,  or  perhaps  tried  to  prevent  an  inspection  ; 
or  by  some  other  proof  of  suspicious  circumstances  in  his  be- 
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haviour.  On  the  other  hand,  the  inference  arising  from  the 
mere  fact  of  possession,  will  be  much  weakened,  if  any  con- 
siderable time  has  elapsed  between  the  loss  of  the  property 
and  the  finding  of  it  again  ;  or  if  the  property  was  from  its 
nature,  likely  to  pass  in  the  interval  through  many  hands ; 
especially  where  the  prisoner  betrayed  no  appearance  of  guilt 
at  the  time  of  his  apprehension.  So  it  is  of  a  deed  of  feoff- 
ment, if  all  the  witnesses  to  the  deed  be  dead  ;  then  violent 
presumption,  which  stands  fof  a  proof, — is  continual  and 
quiet  possession.  Also,  the  deed  may  receive  credit  from  a 
comparing  of  seals,  writing,  and  the  like.    1  Burn^s,  766-7. 

11,    Of  Written  Evidence. 

Acts  of  Parliament. 

General  Acts  of  Parliament  are  not,  correctly  speak- 
ing, the  subject  of  proof  in  any  Court  of  .Tustice,  for  being 
the  law  of  the  land,  they  are  supposed  to  be  known  to 
every  man,  and  are  binding  upon  every  subject,  and  judges 
are  bound  to  take  judicial  notice  of  their  contents.  But 
private  Acts  of  Parliament,  not  concerning  the  public,  but 
which  relate  only  to  particular  classes  of  men,  or  to  certain 
individuals,  are  not  considered  as  laws,  but  facts,  and 
therefore  must  be  proved  like  other  records  which  concern 
private  rights.    1  BurrCs,  768, 

Of  Records. 

Records  are  the  memorials  of  the  proceedings  of  the 
Legislature,  and  of  the  King's  Courts  of  Justice,  and  they 
are  considered  of  such  authority,  that  no  evidence  is  allowed 
to  contradict  them.  But  copies  of  them  must  be  proved  by 
witnesses,  and  then  are  good  evidence  ;  but  a  copy  of  a 
copy  is  no  evidence.  Copies  of  records  may  be  under  seal, 
and  not  under  seal.  Those  under  seal,  are  called  exempli- 
fications, which  are  of  two  kinds  ;  under  the  great  or  broad 
seal,  and  under  the  seal  of  some  other  Court,  and  they  are 
both  good  evidence.  Such  copies  of  records  as  are  not  un- 
der seal,  must  be  sworn  copies,  or  oflice  copies.  The 
sworn  copy  should  contain  the  whole  of  the  record.  An 
office  copy,  authenticated  by  a  person  appointed  for  that 
purpose,  is  good  evidence  of  the  contents  of  the  original, 
without  any  proof  of  its  being  an  examined  copy.  But  where 
the  officer  of  the  Court  is  only  entrusted  with  the  copy  of 
records,  and  is  not  authorised  to  make  out  a  copy,  he  has 
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no  more  authority  for  that  purpose  than  a  common  person,  and 
the  copy  must  be  proved  in  a  strict  and  regular  mode.  Copies 
of  records  are  to  be  proved  as  other  transcripts,  by  a  witness 
who  has  conjpared  the  copy,  hne  for  hne,  with  the  original, 
or  who  has  examined  the  copy  while  another  person  read  the 
original.  And  it  ought  to  appear  that  the  original  came  from 
the  proper  place  of  deposit,  or  out  of  the  hands  of  the  officer 
in  Vv'hoss  custody  the  records  were  kept.    1  Burn's,  769. 

By  the  21  G.  3,  c.  2.  1  V.  222.  The  transcript  or 
copy  of  any  vote  or  proceedings  of  His  Majesty's  Council,  re- 
lating to  titles  of  lands,  attested  as  a  true  copy,  and  signed 
by  the  Clerk  of  the  Council,  shall  be  received  as  legal  evi- 
dence in  any  Courts  within  the  Province.  Perpetual. 

No  verdict  shall  be  given  in  evidence,  but  between  those  Verdict, 
who  were  parties  or  privies  to  it,  because  otherwise  a  man 
would  be  bound  by  a  decision  who  had  not  the  liberty  to  cross 
examine.  And  a  verdict  will  not  be  admitted  in  evidence 
without  likewise  producing  a  copy  of  the  judgment  founded 
upon  it,  because  it  may  happen  that  the  judgment  was  ar- 
rested upon  a  new  trial  granted.  But  this  rule  doth  not  hold 
in  the  case  of  a  verdict  on  an  issue  directed  out  of  Chancery. 
Id.  769. 

A  judgment  by  the  Sessions,  discharging  an  order  of  re-  Judgment, 
moval,  (not  for  defect  of  form,  but  upon  the  merits,)  is  con- 
clusive, as  between  the  contending  parishes,  that  the  settle- 
ment of  the  pauper  was  not  in  the  appellant  parish  at  the 
time  of  the  removal,  but  it  is  binding  only  on  these  parishes, 
not  on  a  third  parish.  An  order  of  removal  executed,  and 
not  appealed  against,  is  conclusive  of  the  pauper's  settlement 
at  the  time  of  the  order,  even  as  between  third  parishes,  who 
were  not  parties  to  that  order.  And  a  judgment  by  the  Ses- 
sions, confirming  an  order  of  removal,  is  conclusive  upon 
the  appellant  parish,  as  to  all  the  world,  and  may  be  given 
in  evidence  against  them  by  a  third  parish,  on  any  subsequent 
appeal.  Here  it  may  be  observed,  that  the  party  against 
whom  the  judgment  was  pronounced,  had  an  opportunity  of 
discharging  themselves,  by  proving  the  liability  on  a  third 
parish.    Id.  769. 

And  note,  whenever  a  matter  comes  to  be  tried  in  a  col- 
lateral way,  the  decree,  sentence,  or  judgment  of  any  Court 
ecclesiastical,  or  civil,  having  competent  jurisdiction,  is  con- 
clusive evidence  of  such  matter ;  and  in  case  the  determina- 
tion is  final  in  the  Court  of  which  it  is  a  decree,  sentence,  or 
judgment,  such  decree,  sentence,  or  judgment,  will  be  con- 
clusive in  any  other  Court,  having  concurrent  jurisdiction. 
Id.  770. 
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Proceedings  There  are  also  public  matters  that  are  not  records,  a^^ 

in  Chancery,  ti^ansactions  ill  Chancery,  and  of  these  copies  may  be  given 
in  evidence.  A  bill  in  Chancery  will  not  be  evidence,  ex- 
cept to  shew  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties,  in  order  to  introduce  the 
answer,  or  the  depositions  of  witnesses.  It  is  not  to  be  ad- 
mitted as  evidence  in  Courts  of  law,  to  prove  any  facts  either 
alleged  or  denied  in  the  bill.  Answers  in  Chancery,  are  con- 
fessions on  oath,  and  therefore  strong  evidence  against  the 
party  who  makes  them.  When  an  answer  is  read,  all  the 
parts  must  be  taken  together,  connected  and  entire.  Id.  770. 
Affidavits.  ^  mere  voluntary  affidavit  may  be  read  against  the  per- 

son who  made  it,  and  it  must  be  proved  to  be  sworn.  But  if 
it  be  only  proved  to  be  signed  by  the  party,  it  will  be  evi- 
dence as  a  mere  writing.  But  if  it  were  an  affidavit  in  any 
cause,  then  proof  of  the  cause  depending,  and  the  using  of 
the  affidavit,  would  perhaps  be  evidence  upon  an  indictment 
for  perjury.  The  copy  of  a  voluntary  affidavit  cannot  be 
given  in  evidence.  Id.  770. 
of^W?^°"^  Depositions  of  witnesses  in  a  suit  in  Chancery,  may  be 

1  nesses.  ^^^^  when  the  witness  is  dead,  but  not  when  the  witness  is 
living  ;  for  whilst  the  witness  is  living,  they  are  not  the  best 
evidence  the  nature  of  the  thing  is  capable  of.  Also,  when 
a  witness  cannot  be  found  after  strict  enquiry,  his  deposition 
may  be  read.  Or  if  it  be  proved  that  a  witness  was  subpoe- 
naed and  fell  sick  by  the  ivay,  the  deposition  is  the  best 
evidence  that  can  be  had.  But  if  the  witness  is  in  a  state  to 
be  produced,  his  deposition  cannot  be  received.  It  is  a  ge- 
neral rule,  that  a  deposition  cannot  be  given  in  evidence 
against  any  person  who  was  not  party  to  the  suit ;  and  the 
reason  is, — because  he  had  not  liberty  to  cross  examine  the 
witness.  For  this  reason,  depositions  in  Chancery  shall  not 
be  read  for  or  against  the  defendant,  upon  an  information  or 
an  indictment,  for  the  King  was  no  party  to  the  suit.  Yet 
this  rule  admits  of  some  exceptions,  as  particularly  in  all  cases 
where  hearsay  and  reputation  are  evidence  ;  and  in  such  case, 
depositions  are  admissible  in  evidence,  in  a  suit  between  other 
parties,  provided  they  have  not  been  made  after  the  suit  was 
commenced.  But  if  the  question  at  issue  is  precisely  the 
same  in  both  suits,  the  depositions  in  the  former  suit  cannot 
be  admitted.    Id.  770. 

A  deposition  taken  in  a  cause  between  other  parties, 
will  be  admitted  to  be  read,  to  contradict  what  the  same 
witness  swears  at  a  trial.    Id.  771. 

A  conviction  in  a  Court  of  criminal  jurisdiction,  is  con- 
clusive evidence  of  the  fact,  if  it  comes  collaterally  in  con- 
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troversy  in  a  Court  of  civil  jurisdiction  ;  yet  an  acquittal  in 
such  Court  is  no  proof  of  the  reverse.  A  copy  of  a  con- 
viction for  killing  game,  was  agreed  to  be  evidence,  in  bar 
of  an  action  brought  for  the  same  offence,  and  the  defendant 
is  entitled  to  such  copy.  Id.  771. 
i  A  copy  of  the  probate  of  a  will  is  good  evidence,  ^y^jj*^^®  ^ 

where  the  will  itself  is  of  chattels  :  for  there  the  probate  is  an 
original  taken  by  authority,  and  of  a  public  nature  ;  but  the 
probate  of  a  will,  devising  real  property,  is  not  evidence  of 
the  contents  of  the  will,  even  though  the  original  is  proved 
to  be  lost.    In  a  case  where  it  was  proved  that  a  will  of  lands 
had  been  lost,  parol  evidence  of  its  contents  was  thereupon 
I    received  from  a  witness  who  heard  it  read  over  before  the 
I    testator's  family  on  the  day  of  his  funeral.    The  probate  of 
j    a  will  is  not  conclusive  evidence  of  its  validity,  on  an  indict- 
i    ment  for  forgery  of  the  will.    An  examined  copy  of  the  pro- 
bate of  a  will  is  evidence  of  the  person  there  named  being 
executor,  as  the  probate  is  an  original,  taken  by  authority, 
and  of  a  public  nature,  but  a  copy  of  the  will  would  not  be 
evidence  of  that  fact.    Id.  771. 

Generally,  wherever  an  original  is  of  a  public  nature,  Copies  of 
and  would  be  evidence  if  produced,  an  immediate  sworn  copy  l^ecoids. 
thereof  will  be  evidence,  as  a  copy  of  a  bargain  and  sale  ;  of 
a  deed  inrolled,  and  the  like  ;  but  where  an  original  is  of  a 
private  nature,  a  copy  is  not  evidence,  unless  the  original  is 
lost  or  destroyed.    Id.  772. 

On  a  warrant  to  a  Constable,  to  distrain  goods  by  vir-  VVunant. 
tue  of  an  Act  of  Parliament,  the  Constable  makes  distress, 
and  keeps  the  warrant :  a  copy  of  the  warrant  in  this  case 
will  be  good  evidence.    Id.  773. 

If  upon  collateral  issue  it  is  to  be  proved  that  such  an  officers  of 
one  was  Justice  of  the  Peace,  baronet,  or  the  like,  common  Justice,  &c. 
reputation  is  sufficient  proof,  without  shewing  the  commis- 
sion, or  letters  patent  of  the  creation.  And  in  the  case  of  all 
Peace  Officers,  Justices  of  the  Peace,  Constables,  &c.,  it  is 
sufficient  to  prove  that  they  acted  in  these  characters,  with- 
out producing  their  appointments.  On  an  indictment  for 
disobeying  an  order  of  Justices  for  diverting  a  road,  it  was 
held  unnecessary  to  produce  the  commission  of  the  peace,  to 
prove  the  persons  to  be  Magistrates  who  signed  the  order. 
Id.  773. 

An  inquisition,  post  mortem,  is  evidence,  but  not  con- 
clusive.   Id.  773. 

The  entry  of  the  names  and  titles  of  persons  in  a  Church  ciiurdi  Buok. 
Book^  either  for  marriages  or  births,  is  evidence  ;  but  not  con- 
clusive, of  the  marriage  or  birth  of  any  persons,  unless  tht^ 
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iderjtily  of  the  person^  (by  such  entries  intended)  is  fully 
provedj  and  also  strengthened  with  circumstances,  as,  coha- 
bitation, the  allowance  of  the  parties  themselves,  and  the  like. 
But  a  day  book  from  whence  the  register  is  made  up,  was  not 
allowed  as  evidence  to  contradict  the  latter,  in  a  question  of 
legitimacy  :  for  though  it  was  insisted  that  one  was  the  origi- 
nal entry,  the  other  was  the  only  register,  and  there  cannot 
be  two  registers  in  one  parish.    Id  773. 

An  entry  of  the  receipt  of  money  by  the  officers  of  a 
township,  from  the  officers  of  another  township,  of  a  propor- 
tion of  Church  rates,  made  in  a  parish  book,  is  evidence  to 
charge  the  latter  officers  with  the  same  proportions  in  future  ; 
and  another  entry  explaining  the  proportion  made  on  the  same 
page,  is  also  admissible  evidence  ;  and  the  first  point  upon 
the  principle  that  by  such  entry  the  officers  charged  them- 
selves with  the  receipt  of  money.  Id.  773. 
Gazette.  The  Gazette  published  under  the  sanction  and  controul 

of  Government,  is  sufficient  evidence  of  any  act  of  State  so 
announced,  but  not  of  any  private  matters  contained  therein, 
or  done  by,  or  to  the  King,  otherwise  than  in  his  regal  capa- 
city. The  King's  proclamations,  addresses  from  the  people 
to  the  Crown,  and  the  like,  may  be  proved  in  this  manner, 
without  a  production  of  the  proclamations  or  addresses  them- 
selves. Upon  the  same  principle,  the  Articles  of  War,  as 
printed  by  the  King's  Printer,  are  allowed  to  be  evidence  of 
such  Articles.    Id.  773-4. 

An  ancient  Map  will  be  received  as  evidence,  where  it 
has  accompanied  possession,  and  agreed  with  the  boundaries 
as  adjusted  by  ancient  purchases.  If  two  manors  are  in  the 
hands  of  the  same  person,  and  a  map  is  made  by  him,  and 
afterwards  one  of  the  manors  is  conveyed  to  another  person, 
and  then  at  a  distant  time,  disputes  arise  as  to  the  boundaries, 
the  map  so  taken  will  be  evidence  ;  but  if  the  person  under 
whose  direction  the  map  was  taken,  was  possessed  of  only 
one  manor,  the  map  so  taken,  is  not  evidence  against  the 
rights  of  persons  not  parties  to  the  making  of  it.    Id.  ll-b: 

It  has  been  determined,  that  where  a  pregna^  woman 
died  after  examination,  but  before  an  order  of  filiation,  such 
examination  taken  under  the  Statute  6  G.  2,  c.  31,  was  ad- 
missible evidence,  on  an  application  to  the  Quarter  Sessions 
to  make  an  order  of  filiation  on  the  putative  father ;  and  that, 
if  not  contradicted,  it  ought  to  be  considered  as  conclusive. 
Id.  776. 

Note.  The  like  examination  taken  under  our  Provin- 
cial Statute  concerning  bastards,  will  of  course,  it  is  presum- 
ed, be  evidence  under  similar  circumstances. 


EVIDENCE. 


175 


The  general  rule  respecting  the  admissibility  of  deposi-  Rule  as  to 
tions  after  the  death  of  the  witness,  is,  that  they  are  not  evi-  dt^positions  of 
dence,  unless  they  have  been  taken  judicially,  and  unless  the  \vaTcsses. 
party  whose  interests  would  be  affected  by  them,  had  an  op- 
portunity of  being  present,  and  cross-examining  the  deponent. 
It  is  therefore  now  clearly  established,  that  the  ex-parte  ex- 
amination of  a  pauper,  concerning  his  settlement,  taken  on 
oath  before  a  Magistrate,  is  not  admissible  upon  a  question  of 
setdement,  as  evidence  against  the  appellant  parish.  The 
objection  is,  that  such  examination  is  obtained  at  the  instance 
of  Overseers,  whose  parish  would  be  benefitted  by  the  remo- 
val, and  behind  the  backs  of  the  appellants,  who  received  no 
1    notice  of  the  proceeding,  and  had  not  the  benefit  of  a  cross 
i    examination.    Id.  111. 

As  to  the  examinations  taken  before  Justices  of  the  Peace, 
under  the  Provincial  Statute  relating  to  persons  brought  be- 
fore them  under  charges  of  felony,  see  Title — Examination. 

Deeds. 

I 

I  In  cases  where  writings  have  been  lost  by  burning  of 

houses,  by  rebellion,  or  when  robbers  have  destroyed  them, 

j     or  the  like,  the  law  in  such  cases  of  necessity  allows  them 
to  be  proved  by  witnesses.    1  Burn's,  111. 

By  the  12  G.  3  c.  5.  1  V.  174.  The  registry  or  record 
of  any  deed  which  has  been  lost,  shall  be  allowed  to  be  good 
evidence  in  any  Court  of  law  or  equity,  upon  proof  being 
made  of  the  loss  of  the  original.  Pei'petual. 

If  a  man  destroy  a  thing  that  is  designed  to  be  evidence 
.  against  him,  a  small  matter  will  supply  it ;  and  therefore 
the  defendant  having  torn  his  own  note  signed  by  him,  a 
copy  sworn  was  admitted  to  be  good  evidence  to  prove  it. 
So  also  where  a  person  indicted  for  forging  a  note,  which 
he  afterwards  got  possession  of  and  swallowed ;  parol  evi- 
dence was  permitted  to  be  given  of  the  contents  of  the  note, 
and  being  destroyed,  no  notice  was  given  to  produce  it. 
Where  the  defendant  himself  has  the  deed  which  concerns  ^^^^  P"/'' 

,  .  ^      r         ,  r  •     \  1         session  of  the 

the  lands  m  question,  and  reiuses  (alter  notice)  to  produce  adv  erse  party, 
it,  a  copy  thereof  will  be  permitted  to  be  given  in  evidence, 
on  its  being  proved  to  be  a  true  copy.  And  if  the  party  has 
no  copy,  he  may  produce  an  abstract,  nay  even  give  parol 
evidence  of  the  contents  ;  because  in  such  case  it  may  be 
impossible  to  give  better  evidence.  In  civil  causes,  the  Court 
will  sometimes  oblige  parties  to  produce  evidence,  which  may 
prove  against  themselves,  or  leave  the  refusal  to  do  it,  (after 
proper  notice,)  as  a  strong  presumption  to  the  Jury.    But  in 
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a  criminal  or  penal  cause,  the  defendant,  (it  has  been  said,) 
is  never  forced  to  produce  any  evidence,  though  he  should 
hold  it  in  his  hands  in  Court.  However,  it  has  since  been 
solemnly  decided,  that  there  is  no  difference  in  this  respect 
between  criminal  and  civil  cases  ;  that  in  both,  parol  evi- 
dence may  be  given  of  the  contents  of  a  paper  in  the  defend- 
ant's possession,  on  his  refusing  to  produce  it,  after  notice, 
for  that  purpose,  and  that  a  notice  given  to  the  defendant's 
agent  or  attorney  is  sufficient.  Id.  111. 
Deed  destroy.  Where  the  deed  has  been  destroyed  by  fire,  a  copy  may 
be  read  in  evidence  :  and  if  the  party  have  no  copy  he  may 
read  an  abstract,  or  may  give  parol  evidence  of  the  contents. 
Id* 

Every  deed  should  regularly  have  the  seal  of  the  party, 
but  where  an  indenture  was  offered  in  evidence,  the  seals  be- 
ing torn  off,  and  it  being  proved  to  have  been  done  by  a  lit- 
tle boy,  it  was  allowed  to  be  read.    To  prove  the  taking  of 
an  oath,  a  certificate  was  produced  that  had  only  a  small 
piece  of  wax  upon  it,  and  the  Judge  said,  if  it  were  sealed, 
though  the  seal  were  broken  off,  yet  it  may  be  read,  and  he 
added,  that  he  had  seen  an  administration  given  in  evidence, 
dealing  es-    after  the  seal  broken  off ;  and  so  of  wills  and  deeds.  Seal- 
sen  tiai  to  a    ing  is  essential  to  a  deed,  but  it  is  not  material  with  what  seal 
it  is  sealed.    Any  number  of  parties  may  use  the  same  seal, 
but  must  make  distinct  and  separate  prints.    Id.  778. 
Proof  and  If  a  deed  be  in  existence,  and  in  the  power  of  the  party, 

deed^*^°"  °^  execution  must  be  proved  by  a  subscribing  witness  ;  to 
which  rule  however,  there  are  some  exceptions.  If  a  deed 
be  thirty  years  old,  it  may  be  given  in  evidence  without  any 
proof  of  the  execution  of  it ;  however,  there  ought  to  be  some 
account  given  of  the  deed,  where  found,  &c.,  and  if  there 
be  any  blemish  in  the  deed,  by  rasure  or  interlineation,  the 
deed  ought  to  be  proved,  though  it  were  above  thirty  years 
old,  by  the  witnesses  if  living,  and  if  they  are  dead,  by  prov- 
ing the  hands  of  the  witnesses,  or  at  least  one  of  them,  and 
also  the  hand  of  the  party,  in  order  to  encounter  the  pre- 
sumption, arising  from  the  blemishes  of  the  deed  ;  and  this 
ought  more  especially  to  be  done,  if  the  deed  imports  a 
fraud.  There  is  no  fixed  rule  upon  this  point,  but  a  deed 
has  often  been  allowed  as  evidence  where  it  was  but  twenty- 
five  years  old.  It  is  now  settled,  that  the  production  of  an 
instrument  at  the  trial  in  pursuance  of  a  notice,  will  not  su- 
persede the  necessity  of  proving  it  by  one  of  the  subscribing 

*  See  before,  respecting  the  Copy  of  a  Deed  from  tlie  Registry,  wJiere 
the  Original  is  lost. 
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witnesses,  as  in  ordinary  cases  ;  and  this  is  the  case  with  re- 
gard to  wills  as  well  as  deeds.    A  witness  need  not  have 

j  seen  the  instrument  actually  executed,  for  if  the  obliger  of  a 

!  bond  sign  a  bond,  and  then  tell  a  certain  person  that  he  had 
signed  it,  and  sealed  it,  and  bid  him  witness  it,  which  he 
does,  that  is  a  sufficient  proof  of  due  execution.  The  sub- 
scribing witness  alone  is  competent  to  prove  the  execution, 
because  he  may  be  able  to  state  the  time  of  the  execution, 
and  some  circumstances  of  the  transaction  which  may  be 
material,  and  unknown  to  other  persons.  Subscribing  wit- 
nesses are  not  requisite  to  a  deed.  If  there  be  none,  the 
hand  writing  of  the  party  may  be  proved.    If  the  subscrib- 

I  ing  witness  be  dead,  it  is  sufficient  to  prove  his  hand  writ- 

I  ing,  but  it  must  also  be  proved  that  he  is  dead.  In  an  ac- 
tion on  a  promissory  note,  the  subscribing  witness  being 
dead,  proof  of  his  hand  writing,  and  that  the  defendant 
was  present  when  the  note  was  prepared,  is  sufficient,  with- 
out proving  the  hand  writing  of  the  defendant.  Quere,  if 
proof  of  subscribing  witness's  hand  writing  alone  would 
have  been  sufficient.    Id.  779. 

According  to  the  Statute  of  bigamy,  the  presumption 
of  the  duration  of  hfe,  with  respect  to  persons  of  whom  no 
account  can  be  given,  seems  to  end  at  the  expiration  of 
seven  years  from  the  time  when  they  were  last  known  to  be 
Hving.    Id.  780. 

Where  a  subscribing  witness  is  absent  in  a  foreign  Proof  of  hand 
country,  his  hand  writing  may  be  proved.    So  if  he  be  out  ^"1^^"!^  * 
of  the  jurisdiction  of  the  Court,  so  as  not  to  be  amenable  to 
its  process,  strict  proof  is  required  of  diligent  search  after  an 
attesting  witness,  and  without  finding  him,  before  his  hand 

I  writing  can  be  proved.  If  a  witness  be  absconding  from 
his  creditors,  his  hand  writing  may  be  proved.  So  if  by 
some  criminal  act  committed  by  him  subsequently  to  the  ex- 
ecution of  the  deed,  he  become  incompetent  as  a  witness 
ia  a  court  of  justice.  So  if  he  become  incompetent,  by  in- 
terest subsequently  accrued.  In  cases  where  there  is  no  Hand  writing 
subscribing  witness  on  the  deed,  or  where  the  subscribing  party, 
witness  denies  having  any  knowledge  of  the  execution, 
(which  is  the  same  thing  as  if  there  were  no  witness  at  all,) 
and  the  same  in  the  case  of  a  promissory  note — or  where 
the  name  of  a  fictitious  person  is  inserted — or  where  the 
attesting  witness  was  interested  at  the  time  of  the  execution 
of  the  deed,  and  continues  so  at  the  time  of  the  trial — or 
where  tlie  person  who  has  put  his  name  as  a  subscribing  wit- 

1  ness,  did  so  without  the  knowledge  or  consent  of  the  par- 
ties.   In  these  cases,  the  execution  may  be  proved  by  prov- 
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ing  the  hand  writing  of  the  party  to  the  deed  ;  or  by  any 
person  present  at  the  execution,  though  he  is  not  indorsed 
as  a  witness.  Or  by  proof  of  an  admission  of  the  party  him- 
self, that  he  executed  that  deed.  And  proof  of  the  party's 
hand  writing,  is  a  suflicient  ground  for  presuming  that  the 
deed  was  as  it  purports  to  be,  sealed  and  delivered.  To 
Calling  attest-  prove  a  deed,  the  attesting  witness  must  be  called,  though  it 
ing    itness.  issue  directed  to  try  a  question  as  to  the  date,  not  the 

existence  of  the  deed.  And  even  if  the  deed  be  cancelled, 
the  subscribing  w^itness  must  be  called  to  prove  the  execution. 
The  declaration  of  a  person,  who  having  set  his  name  as  sub- 
scribing witness  to  a  bond,  in  his  dying  moments  begged  par- 
don of  heaven  for  having  been  concerned  in  forging  the  bond, 
has  been  admitted  as  evidence  of  the  forgery.  And  the  like 
evidence  has  been  admitted  in  the  case  of  a  forged  will.  Id. 
780. 

A  subscribing  witness  to  any  instrument,  is  compellable 
to  give  evidence  respecting  it ;  for  the  person  by  subscribing 
his  name,  undertakes  to  give  evidence  at  a  proper  time  and 
in  a  proper  manner.    Id.  781. 

Evidence  i^elative  to  the  Contents  of  Deeds. 

Evidence  may  be  received  to  explain  deeds  where  there 
is  a  latent  ambiguity.  By  a  latent  ambiguity  is  intended,  that 
which  does  not  appear  upon  the  face  of  the  instrument,  where 
every  thing  seems  right  and  clear :  but  the  meaning  being 
rendered  uncertain  by  the  proof  of  some  fact,  the  law^  permits 
the  removal  of  the  doubt  by  the  like  evidence.  As  where 
there  was  a  devise  to  her  cousin  I.  C,  and  there  were  two 
of  that  name,  evidence  was  admitted  to  show  which  of  the 
two  was  meant.  So  where  from  the  terms  of  the  deed,  it& 
intent  as  to  its  nature  is  equivocal :  for  instance,  whether  it 
is  to  enure  as  a  contract  of  apprenticeship,  or  only  as  an 
agreement  to  be  a  mere  servant,  evidence  is  admissible  to 
show  the  intent  of  the  parties,  and  that  some  act  was  done 
further  than  that  stated  in  the  deed,  though  forming  a  part 
of  the  same  transaction.  But  parol  evidence  cannot  be  ad- 
mitted to  contradict  the  terms  of  a  deed ;  as  in  case  of  a  lease, 
to  shew  that  the  lessee  is  to  pay  a  given  sum  to  a  ground  land- 
lord ;  the  lease  only  stipulating  for  payment  of  a  sum  certain 
Fraud.  to  the  lessor.    In  cases  of  fraud,  it  is  different ;  as  where  the 

party  is  imposed  upon  at  the  time  of  making  the  deed  ;  where 
one  sum  is  fraudulently  substituted  for  another,  and  where 
part  of  the  real  consideration  is  omitted  ;  there  parol  evidence 
of  the  fact  may  be  received.    A  party  may  prove  other  con- 


EVIDENCE. 


179 


siderations  than  those  expressed  in  the  deed.    Although  pare 
evidence  cannot  be  admitted  to  vary  a  written  contract,  yet 
it  may  be  shewn  whether  a  contracting  party  is  agent  or  prin- 
cipal, and  for  this  purpose  the  broker  is  a  competent  witness. 
Id.  781. 

Entries. 

The  other  division  of  that  class  of  evidence  relative  to 
private  writings,  consists  of  entries  in  books,  memoranda,  and 
some  particular  cases,  which  are  allowed,  from  their  own  pe- 
culiar nature,  to  be  received  as  evidence,  as  inscriptions,  al- 
manacks, &c. 

^' By  the  11  G.  3,  c.  10.  1  V.  168.  No  tradesman,  or  Tradesman's 
handicraftsman,  or  his  executors  or  administrators,  shall  be 
allowed  to  give  his  shop  book  in  evidence  in  an  action  for 
money  due  for  wares  delivered,  or  for  work  done,  above  two 
years  l^efore  the  action  brought,  except  he  or  they  shall  have 
obtained  a  bill  of  debt,  or  obligation  of  the  debtor  for  the 
debt,  or  shall  have  brought  against  the  debtor,  his  executors 
or  administrators,  some  action  for  the  said  debt,  wares,  or 
work  done,  within  two  years  next  after  the  same  wares  deli- 
vered, money  due  for  wares  delivered,  or  work  done.  Pro- 
vided, that  nothing  contained  in  the  Act  shall  extend  to  mu- 
tual trading  between  merchant  and  merchant,  merchant  and 
tradesman,  or  between  tradesman  and  tradesman."  Perpe- 
tuaL 

But  though  the  Statute  says  that  the  shop  book  shall  not 
be  evidence  after  the  two  years,  yet  it  is  not  of  itself  evidence 
within  the  two  years,  except  under  particular  circumstances. 
1  Burn's,  782. 

A  man's  book  of  accounts  is  no  evidence  for  the  owner 
of  the  book,  but  for  the  adverse  party  ;  for  his  book  cannot 
be  of  better  credit  than  his  oath,  which  would  not  serve  in 
his  own  case.  Id. 

There  are  however  cases  in  which  entries  made  in  books  Entries  in 
by  the  agents  of  persons,  who  formerly  stood  in  the  situation  ^-^o^^s- 
in  which  the  parties  calling  for  the  evidence  stand,  are  ad- 
mitted as  evidence  to  prove  what  those  agents  would  have 
proved,  had  they  been  living  at  the  time  of  trial.  And  the 
rule  which  determines  the  admissibility  of  such  evidence,  is, 
— that  the  persons  making  such  entries,  must  by  making  them, 
charge  themselves  with  a  debt,  or  discharge  others  of  a  debt 
due  to  themselves  ;  in  other  words,  the  entry  must  be  against 
their  own  interest.  Thus,  to  prove  the  fact  of  a  surrender 
of  an  interest  in  an  estate,  the  books  of  the  attorney  since 
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deceased,  who  had  made  an  entry  of  having  prepared  the 
writings,  and  of  the  charge  for  the  same,  as  due  to  himsiself, 
and  then  an  entry  that  they  tvere  paid,  were  determined  by 
the  Court  to  have  been  properly  admitted  in  evidence.  So, 
to  prove  the  real  time  of  executing  a  lease  to  have  been  differ- 
ent from  its  actual  date,  an  attorney's  entry  of  charges  by 
himself  for  making  the  lease,  and  of  payment  of  those  charges, 
was  admitted  as  good  evidence.  In  these  cases,  the  entries 
were  admitted  upon  the  ground  that  there  was  a  total  absence 
of  interest  in  the  persons  making  them  to  pervert  the  fact ; 
and  at  the  same  time  a  competency  in  them  to  know  it.  So 
a  written  memorandum  by  a  deceased  man-midwife,  stating 
that  he  had  delivered  a  woman  of  a  child  on  a  certain 
day,  and  referring  to  his  ledger,  in  which  a  charge  for  his  at- 
tendance was  marked  as  paid,  was  thought  by  the  Court  of 
K.  B.  to  have  been  properly  received  in  evidence,  upon  an 
issue  as  to  the  child's  age.  On  a  question  whether  a  testator 
at  the  time  of  making  his  will,  was  of  full  age,  a  written 
memorandum  by  his  deceased  father,  stating  the  time  of  his 
birth,  has  been  admitted  to  be  good  evidence.  It  is  said  in- 
deed to  have  long  been  an  established  principle  of  evidence, 
that  if  a  party  who  has  knowledge  of  the  fact,  make  an  entry 
of  it,  whereby  he  charges  himself,  or  discharges  another  upon 
whom  he  would  otherwise  have  a  claim,  such  entry  is  admis- 
sible evidence  of  the  fact,  because  it  is  against  his  own  inter- 
est.   1  Burn's,  782-3. 

But  entries  by  a  third  person,  deceased,  in  his  books  of 
receipts  of  rent  from  his  tenant  for  a  particular  estate,  are 
not  admissible  to  prove  the  identity  of  the  land,  in  a  cause 
between  two  others.  Evidence  of  this  kind,  can  only  be  ad- 
mitted to  restrain,  not  to  advance  the  interest  of  the  party 
who  makes  it.  What  a  man  does  in  his  closet,  ought  not  to 
affect  the  rights  of  third  persons.  The  general  rule  is,  that 
a  man  cannot  make  evidence  for  himself.    Id.  784. 

The  examination  of  an  almanack,  that  such  a  day  of  the 
month  was  Sunday,  is  sufficient.  A  copy  of  an  inscription 
on  a  grave  stone,  has  been  allowed  to  be  given  in  evidence  : 
and  recitals  in  family  deeds,  engravings  on  rings,  old  pedi- 
grees hung  up  in  a  family  mansion,  and  the  like,  are  all  of 
them  admissible,  upon  the  principle  that  they  are  the  natural 
effusions  of  a  party  who  must  know  the  truth,  and  who  speaks 
upon  an  occasion  when  his  mind  stands  in  an  even  position, 
without  any  temptation  to  exceed  or  fall  short  of  the  truth. 
Id,  784. 
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Handwriting . 

As  relating  to  the  evidence  of  written  instruments,  the 
mode  of  proving  tlie  handw^riting  of  an  individual  is  now  pro- 
per to  be  considered.  In  general  cases  the  witness  should 
have  gained  his  knowledge  from  having  seen  the  party  write, 
but  under  some  circumstances  that  is  not  necessary  ;  as  where 
I  the  handwriting  to  be  proved  is  of  a  person  residing  abroad  ; 
one  who  has  frequently  received  letters  from  him  in  a  course 
of  correspondence,,  vvill  be  admitted  to  prove  it,  though  he 
has  never  seen  him  write.  It  is  not  necessary  that  a  witness 
should  swear  that  the  writing  intended  to  be  given  in  evidence, 
is  actually  the  handwriting  of  any  particular  individual,  but  his 
belief  that  it  is  such,  is  sutficient.  This  belief  must  be  found- 
ed upon  rational  grounds  ;  either  he  must  have  seen  the  in- 
dividual in  question  often  write  his  name,  or  have  received 
letters  from  him  in  a  course  of  correspondence,  not  having 
actually  seen  him  write.  But  he  is  to  form  his  opinion  merely 
and  only  from  looking  at  the  handwriting  in  question.  It  seems  sitniiimde  of 
to  be  generally  holden  since  the  reversal  of  the  attainder  of  liand  writing. 
Algernon  Sidney,  that  similitude  of  hands  is  not  evidence  in 
any  criminal  case,  whether  capital  or  not  capital.  The  true 
i  distinction  seems  to  have  been  taken  in  a  case  where  the  de- 
I  fendant  being  indicted  for  publishing  a  written  libel,  a  per- 
I  son  from  the  Post  Office,  who  had  never  seen  him  write,  be- 
'  ing  called  as  a  witness,  the  learned  Judge  permitted  the  wit- 
ness to  give  general  evidence  that  the  writing  appeared  to  be 
in  a  feigned  hand  ;  but  when  the  witness  was  asked,  whe- 
ther, on  comparing  such  handwriting  with  papers  proved  by 
others  to  be  the  genuine  handwriting  of  the  defendant,  he 
could  say  it  was  the  disguised  hand  of  the  same  person,  his 
lordship  rejected  the  evidence  attempted  to  be  introduced  by 
such  examination,  because  it  arose  only  from  comparison  of 
hands.    1  Burn's,  784-5. 

I  III.    Of  the  Evidence  of  Witnesses. 

Previously  to  admitting  a  witness  to  be  sworn,  it  is  Incompeien- 
often  necessary  to  examine  him  upon  what  is  termed  the  cy. 
voir  dire,  which  is  done  for  the  purpose  of  ascertaining, 
whether  there  be  any  objection  in  law  to  his  being  admitted 
as  a  witness  upon  the  case  before  the  Court :  and  such  an 
objection  is  valid  for  that  purpose,  when  it  appears  in  the 
course  of  the  examination,  that  the  witness  is  incompetent 
to  give  evidence,  by  reason  of  some  civil  disability,  or  by 
reason  of  his  being  directly  interested  in  the  event  of  the 
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eatisc  at  issue.  But  if  it  is  discovered  during  any  part  of  the 
trial,  that  a  witness  is  interested,  his  evidence  will  be  struck 
out.  And  upon  this  examination  of  a  witness  as  to  his  situa- 
tioDj  he  may  be  asked  any  questions  concerning  instruments 
he  has  executed,  &c.,  without  producing  those  instruments. 
It  is  a  rule,  that  when  the  objection  to  the  competency  of  a 
witness,  arises  from  his  answer  to  a  question  on  the  voir  dire, 
that  he  may  in  the  same  way  do  away  the  objection,  and 
restore  himself  by  parol ;  but  if  the  fact  appears  in  any  other 
way,  as  if  the  witness  is  proved  by  other  evidence  to  have 
been  a  bankrupt,  in  such  case  it  is  necessary  to  answer  the 
objection  by  the  best  evidence,  that  is,  by  production  of  the 
certificate  itself.  It  is  to  be  observed,  that  there  be  many 
circumstances  that  disable  a  juror,  that  are  not  sufficient  ex- 
ceptions against  a  witness.  Thus,  the  exception  of  kindred 
is  a  good  cause  of  challenge  against  a  juror,  but  not  against 
a  witness  ;  therefore  the  father  may  be  a  competent  witness 
for  or  against  his  son,  or  the  son  for  or  against  his  father. 
These,  and  the  like  exceptions,  may  be  to  the  credit  or  cre- 
dibihty  of  the  witness,  but  are  not  exceptions  against  his 
Exec  tions  to  c^'^^P^^^^^cy.  It  may  here  be  observed,  that  the  exceptions 
a  Witness.  to  a  witness  are  of  two  kinds. — 1st.  To  the  credit  of  the 
witness,  which  do  not  at  all  disable  him  from  being  sworn, 
but  yet  may  blemish  the  credibility  of  his  testimony  ;  and  in 
such  case,  the  witness  is  to  be  allowed,  but  the  credit  of  his 
testimony  is  left  to  the  jury.  2nd.  To  the  competency  of 
the  witness,  which  excludes  him  from  giving  his  testimony ; 
and  of  these  exceptions  the  Court  is  the  judge.  Id.  786. 
Hnsband  and  Husband  and  wife  cannot  be  admitted  to  be  witnesses 
Wife.  fQi-  each  other,  because  their  interests  are  absolutely  the 

same  ;  nor  against  each  other,  because  contrary  to  the  legal 
policy  of  marriages.  However  there  are  some  exceptions  to 
this  rule,  and  among  these,  are  cases  where  from  necessity 
a  wife  de  jure,  may  be  a  witness  against  her  husband,  for  a 
personal  tort  done  to  herself.  On  an  indictment  against  him 
for  beating  her,  she  has  been  admitted  to  give  evidence 
against  him.  So  also  for  his  assisting  to  commit  a  rape  upon 
her.  The  wife  is  always  allowed  to  exhibit  articles  of  the 
peace  against  her  husband,  and  the  Court  will  not  receive 
affidavits  on  the  part  of  the  husband,  to  contradict  the  truth 
of  the  articles  exhibited  against  him,  and  prevent  his  giving 
surety.  On  the  trial  of  a  man  for  the  murder  of  his  wife, 
her  dying  declarations  are  evidence  against  him.  Id.  787. 
Want  of  dis-  Want  of  discretion  is  a  good  exception  against  a  wit- 

cretion.         ness ;  on  which  account  alone,  it  seems  that  an  infant  may 
be  excepted  against.    But  if  an  infant  be  of  the  age  of  four- 
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teen  years,  he  is,  as  to  this  purpose,  of  the  age  of  discretion 
to  be  sworn  as  a  witness  ;  and  even  if  under  that  age,  yet  if 
it  appear  that  he  liath  a  competent  discretion,  lie  may  be 
sworn.  And  in  many  cases  an  infant  of  tender  years  may 
be  examined,  where  the  exigence  of  the  case  requires  it ; 
which  possibly  being  fortified  with  concurrent  evidences, 
may  be  of  some  Aveight :  especially  in  cases  of  such  crimes 
as  are  practised  upon  children.  In  one  case  it  has  been 
agreed  by  all  tlie  Judges,  that  children  of  any  age  may  be 
examined  on  oath,  if  capable  of  distinguishing  between  good 
and  evil  ;  but  that  they  cannot  be  examined  in  any  case 
without  oath.    Id,  789. 

Lunatics  and  other  persons  who  are  subject  to  tempo-  Lunatics, 
rary  fits  of  insanity,  may  be  witnesses  in  their  lucid  inter- 
vals, if  they  have  sufficiently  recovered  their  understandings. 
And  a  person  deaf  and  dumb,  is  not  on  that  account  incom- 
petent, but  if  he  has  sufficient  understanding,  may  give  evi- 
K  dence  by  signs,  with  the  assistance  of  an  interpreter.  Infi-  infidels, 
dels  cannot  be  witnesses  ;  that  is,  such  who  profess  no  reli- 
gion that  can  bind  their  consciences  to  speak  truth.  But 
when  any  person  professes  a  religion  that  will  be  a  tie  upon 
him,  he  shall  be  admitted  as  a  witness,  and  sworn  accord- 
ing to  the  ceremonies  of  his  own  religion  ;  for  it  would  be 
ridiculous  to  swear  a  person  upon  the  Holy  Evangelists,  who 
did  not  believe  those  writings  to  be  sacred.  Thus,  Jews  are 
always  sworn  upon  the  Old  Testament ;  Mahometans  on  the 
Koran.  A  Scotch  covenanter  is  permitted  to  swear  by  hold- 
ing up  his  hand.  For  oaths  are  to  be  administered  to  all 
persons,  according  to  their  own  opinions,  and  as  it  most  af- 
fects their  consciences.  The  particular  opinions  of  a  man 
professing  the  christian  religion,  are  not  to  be  examined 
into,  but  he  is  merely  to  be  asked  if  he  believes  in  God,  the 
obligation  of  an  oath,  and  a  future  state  of  rewards  and  pun- 
ishments. But  a  person  who  has  no  idea  of  the  being  of  a 
God,  or  a  future  state,  is  not  admissible.    Id.  790. 

By  the  33  G.  2,  c.  2.  I  V.  48.    Quakers,  shall  instead  Quakers, 
of  an  oath  in  the  usual  form,  be  permitted  to  make  their 
solemn  declaration,  or  affirmation,  in  these  words,  to  wit  : 

"  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm,"  which  solemn  affirmation  shall  be  of  the  same 
force  and  eflfect  as  if  such  Quakers  had  taken  an  oath  in  the 
usual  form.  Provided,  however,  that  no  Quaker,  or  reput- 
ed Quaker,  shall  be  admitted  to  give  evidence  in  any  crimi- 
nal causes  by  such  solemn  declaration  or  affirmation — and 
provided  also,  that  no  persons  shall  be  deemed  Quakers 
within  the  intention  of  the  Act,  unless  they  shall  affirm,  in 
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the  form  before  directed  that  they  are  Quakers,  and  have 
been  so  for  one  year  then  last  past.  Perpetual. 

It  will  be  observed,  that  the  affirmation  allowed  by  this 
Act,  only  relates  to  civil  causes.  In  criminal  causes,  no 
Quaker  shall  be  allowed  to  give  evidence  except  upon  oath. 

Judge  or  It  seems  agreed,  that  it  is  no  exception  against  a  per- 

son's  giving  evidence  either  for  or  against  a  prisoner,  thai  he 
is  one  of  the  judges  or  jurors  who  are  to  try  him.    But  where 
a  juror  is  called  upon  to  give  his  evidence,  he  ought  to  give 
•  it  upon  oath,  openly  in  Court,  and  not  be  examined  private- 

ly by  his  companions.    1  Burn^s,  790. 

Accomplice.  It  is  no  exception  against  a  witness,  that  he  hath  confes- 

sed himself  guilty  of  the  same  crime,  if  he  hath  not  been  in- 
dicted for  it.  Although  however,  an  accomplice  is  a  compe- 
tent and  admissible  witness,  yet  if  there  be  no  other  evidence 
to  corroborate  his  testimony,  neither  Juries  nor  Judges  in- 
cline to  convict  a  prisoner  upon  it.  For  he  that  declares  him- 
self guilty  of  an  infamous  crime,  and  wants  only  an  attainder 
of  it  to  render  him  totally  incompetent,  deserves  only  little 
credit.  And  the  hopes  he  may  have  of  earning  his  own  par- 
don, or  of  being  excused  from  prosecution  and  punishment, 
by  giving  such  testimony,  is  a  further  reason  for  suspecting 
his  testimony.  The  practice  therefore,  is  to  advise  the  Jury 
to  regard  the  evidence  of  an  accomplice,  only  so  far  as  he 
may  be  confirmed  in  some  part  of  his  testimony  by  unim- 
peachable testimony.  It  is  not  necessary  that  he  should  be 
confirmed  in  every  circumstance  which  he  details  in  evidence,^ 
for  there  would  be  no  occasion  to  use  him  at  all  as  a  witness, 
if  his  narrativ.e  could  be  completely  proved  by  other  evidence 
free  from  all  suspicion.  Nor  need  it  appear  from  the  con- 
firmatory evidence,  that  he  speaks  truth  with  respect  to  all 
the  prisoners,  or  with  respect  to  the  share  which  each  had  in 
the  transaction.  But  if  the  Jury  are  satisfied  that  he  speaks 
truth  in  those  parts  in  which  they  see  unimpeachable  testi- 
mony brought  to  confirm  him,  that  is  ground  for  them  to  be- 
heve  that  he  also  speaks  truly  with  regard  to  the  other  prison- 
ers, as  to  whom  there  may  be  no  confirmation.  Also  it  hath 
often  been  adjudged,  that  such  of  the  defendants  in  an  infor- 
mation against  whom  no  evidence  is  given,  may  be  witnesses 
for  the  others.  It  hath  been  also  adjudged,  that  where  three 
persons  are  sued  in  three  several  actions  on  the  Statute,  for 
a  supposed  perjury  in  their  evidence  concerning  the  same 
thing,  they  may  be  good  witnesses  in  such  actions  for  one  ano- 
ther. It  is  no  good  exception  against  a  witness,  that  he  is  an 
.  .     „  alien.    It  seems  asrreed  that  an  attainder,  judgment,  or  con- 

felony  4&c     viction  of  treason,  felony,  pn-acy,  premumre,  perjury,  or 
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forg'ery,  and  in  conspiracy,  at  the  suit  of  the  King  ;  and 
also  judgment  for  any  heinous  crime  to  stand  on  the  pillory, 
or  to  be  whipped  or  branded,  are  good  causes  of  exception 
against  a  witness,  while  they  continue  in  force. 

Note.    Tlie  party  who  would  take  advantage  of  this 
1  exception,  must  have  a  copy  of  the  record  of  conviction 
ready  to  produce  in  Court ;  for  until  the  judgment  upon  the 
verdict  be  regularly  entered,  the  witness  is  not  deprived  of 
his  legal  privileges.    If  it  be  objected  against  receiving  a  per- 
son's testimony,  that  he  has  been  convicted  of  felony,  and 
his  punishment  is  unexpired,  such  objection  must  be  suppor- 
ted by  the  production  of  the  record  ;  and  no  admission  by 
the  party  himself  will  be  sufficient.    A  person  convicted  of 
I  felony,  who  is  admitted  to  his  clergy,  and  burnt  in  the  hand, 
I  is  thereby  re-enabled  to  be  a  witness,  for  the  burning  in  the 
!  hand  operates  as  a  Statute  pardon.    But  a  mere  allowance 
I   of  clergy,  without  an  actual  burning  in  the  hand,  or  a  par- 
i   don  of  that  punishment,  does  not  restore  the  party  to  his 
credit.    The  King's  pardon  of  treason,  or  felony,  after  con- 
viction, or  attainder,  restores  the  party  to  his  credit.  A 
party  convicted  and  whipped  for  pefif  larceny,  shall  not  be 
allowed  to  be  a  witness.    It  is  established  as  a  rule,  that 
it  is  the  crime  that  creates  the  infamy,  and  not  the  punish- 
ment  of  it.    1  Burn's,  792. 

By  the  last  clause  of  tlie  4  Vic.  c.  4,  Sess.  1841.  Af- 
ter a  recital  that  there  are  certain  misdemeanors  which  ren- 
der the  parties  convicted  thereof,  incompetent  witnesses  ; 
and  that  it  is  expedient  to  restore  their  competency,  after 
having  undergone  their  punishment ;  it  is  enacted, — "  That 
where  any  offender  hath  been,  or  shall  be  convicted  of  any 
such  misdemeanor,  except  perjury  or  subornation  of  per- 
jury ;  and  hath  endured,  or  shall  endure  the  punishment  to 
which  he  hath  been,  or  shall  be  adjudged  for  the  same,  he 
shall  not,  after  the  punishment  so  endured,  be  deemed 
to  be,  by  reason  of  such  misdemeanor,  an  incompetent  wit- 
ness in  any  Court,  or  proceeding,  civil  or  criminal."  Per- 
yetuaL 

The  remaining  objection  to  the  admissibility  of  a  wit-  j^^^^^^^  ^^^^ 
ness,  is  the  fact  of  his  being  interested ;  respecting  which  it  cy  fromlnte- 
seems  an  uncontested  rule  in  all  cases,  that  it  is  a  good  ex-  rest, 
ception  against  a  witness,  that  he  is  either  to  he  a  gainer  or 
loser  by  the  event  of  the  cause,  whether  such  advantage  be 
direct  and  immediate,  or  consequential  only.    In  many  cri- 
minal cases,  however,  from  the  necessity  of  the  thing,  inter- 
ested persons  are  allowed  as  witnesses.    As  where  the  owner 
prosecutes  an  indictment  of  felony  for  stolen  goods,  he  is 
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concerned  in  interest,  for  he  will  be  entitled  to  restitution, 
and  yet  his  evidence  is  admitted.    Id.  792. 

Persons  rated  for  the  support  of  the  poor,  are  incom- 
petent to  give  evidence  for  their  township  or  settlement ;  in 
appeals  against  orders  of  removal,  on  the  ground  that  they 
are  directly  and  immediately  interested  in  the  event  of  the 
proceeding  by  which  the  maintenance  of  the  pauper  and  the 
costs  of  the  appeal  might  be  fixed  upon  their  township,  and 
have  the  effect  of  increasing  their  proportion  of  the  rates. 
Id.  793. 

Note.  In  this  Province,  persons  rated,  or  liable  to  be 
rated  for  the  support  of  the  poor,  are  thereby  incompetent, 
on  the  like  giound  of  interest,  to  give  evidence  in  any  suit 
or  appeal  concerning  such  rates  in  their  own  township. 
In  England  it  is  provided  by  Statute,  that  persons  rated, 
or  liable  to  be  rated  to  any  rates,  shall  not  thereby  be 
incompetent  to  be  witnesses  on  any  question  concerning 
such  rates,  or  the  settlement  or  removal  of  any  poor  in 
their  township,  or  the  boundaries  of  such  township,  or 
respecting  bastards,  or  parish  officers,  or  their  accounts  in 
such  township.  As  this  Statute  does  not  extend  here,  such 
persons  in  this  Province,  cannot  in  the  cases  therein  mention- 
ed, be  admitted  as  witnesses  for  their  own  township,  except 
as  to  county  or  district  rates,  with  regard  to  which,  it  is  in- 
deed provided  by  the  5  W.  4,  c.  13.  4  V.  389,  that  "  per- 
sons rated,  or  liable  to  be  rated  to  such  rates,  shall  not  there- 
by be  incompetent  to  be  witnesses  in  any  question  concern- 
ing such  rates,  under  the  Act."  It  is  obvious,  that  a  similar 
provision  to  that  just  cited  from  the  English  Statute,  is  re- 
quired in  this  Province.  Before  that  Statute,  however,  it 
had  been  decided,  (and  it  may  therefore  be  considered  even 
at  present  as  a  rule  in  this  Province,)  that  inhabitants  are 
not  incompetent  as  witnesses,  merely  for  having  rateable  pro- 
perty in  the  parish,  if  it  does  not  appear  that  such  property 
was  actually  rated  at  the  time  of  the  appeal ;  and  this,  al- 
though it  was  omitted  in  the  rate  for  the  very  purpose  of  in- 
troducing their  evidence.  The  Court  held  that  in  order  to 
disqualify  a  witness,  there  must  be  an  actual  existing  interest 
at  the  time,  not  merely  one  that  is  expectant  and  contingent ; 
and  that  by  taking  the  witness  off  the  rate,  his  immediate  in- 
terest was  so  far  taken  away,  that  it  could  not  render  him 
incompetent,  whatever  objections  might  still  be  made  against 
his  credibility.    1  Burn's,  793. 

The  owner  of  an  estate,  occupied  by  his  lessee,  has  a 
permanent  interest  in  it,  which  disqualifies  him  from  being  a 
witness  to  disburthen  such  estate  from  the  payment  of  a  rate. 
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In  a  case  between  two  parishes,  the  declarations  of  a  rated 
inhabitant  of  either  parish,  concerning  the  facts  in  issue,  are 
admissible  in  evidence,  not  only  against  himself,  but  also 
against  the  other  rated  inhabitants  of  his  parish.  And  it  is 
not  necessary,  in  order  to  make  such  declarations  evidence, 
that  he  should  lirst  be  called  as  a  witness,  and  refuse  to  be 
examined.  All  the  rated  inhabitants  are  parties  to  an  appeal, 
and  therefore  their  declarations  are  evidence.    Id.  794. 

It  has  been  decided,  that  if  the  defendant  and  plaintiff  Plaintiff  a 
be  wilUng,  the  defendant  may  have  the  plaintiff  as  a  witness.  Witness. 
One  commoner  may  be  a  witness  for  another  claiming  com- 
mon, because  in  efiect  it  charges  himself.    A  trustee  may  be  Trustee, 
a  witness,  if  he  have  released  his  trust,  but  not  if  he  have 
conveyed  it  over.    If  a  trustee  takes  a  beneficial  iaterest,  he 
is  incompetent,  but  without  such  an  interest  trustees  and  ex- 
ecutors are  competent  witnesses.    An  heir  at  law  may  be  a  Heir  ai  law. 
witness  concerning  the  title  to  the  land  ;  but  the  remainder- 
man cannot,  for  he  hath  a  present  interest ;  but  the  heirship 
is  a  mere  contingency.    Where  the  rights  of  a  corporation 
are  at  issue,  a  member  thereof  may  give  evidence  upon  the 
same,  if  he  have  not,  as  a  private  individual,  a  particular  in- 
terest in  the  question  at  issue.    A  person  cannot  be  a  wit- 
ness, if  he  believes  himself  interested,  whether  he  is  or  is  not 
interested  by  strictness  in  law.    But  a  mere  obligation  in  ho- 
nour, is  no  objection  to  the  competency  of  a  witness.    A  pro-  Prosecutor, 
secutor  has  been  admitted  to  be  a  witness,  on  an  indictment 
for  an  assault,  although  he  had  laid  a  wager  that  he  should 
convict  the  defendant ;  and  the  reason  seems  to  be,  not  be- 
cause the  witness  had  made  the  wager  at  a  time  when  public 
justice  became  interested  in  his  testimony,  but  because  it 
would  be  against  pubhc  policy  to  allow  a  witness  by  any 
such  gratuitous  act,  to  exclude  himself  from  giving  evidence  ; 
and  there  seems  to  be  another  reason  for  admitting  the  wit- 
ness, since  the  wager  would  now  probably  be  considered  ab- 
solutely void,  as  tending  to  produce  an  improper  bias  on  tlie 
mind  of  the  witness,  and  therefore  as  directly  prejudicial  to 
the  administration  of  justice,    It  is  no  objection  to  a  witness, 
that  he  hopes  or  expects  a  benefit.    It  is  necessary  to  observe.  Expectation 
that  as  an  exception  to  the  general  rule,  that  persons  imme-  benefit, 
diately  interested  in  the  event  of  the  cause,  cannot  be  wit- 
nesses for  that  party  whose  claim  if  established  will  advance 
their  own  interest,— there  is  a  class  of  cases,  determining 
that  where  a  person  is  equally  interested  either  in  the  event 
of  a  verdict  for  the  plaintiff,  or  defendant,  he  is  a  good  wit-  Agent, 
ness.    As  for  example,  where  one  is  entrusted  by  A.  to  pay 
money  to  B.  and  does  not  pay  it  accordingly  ;  and  then  B, 
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brings  an  action  against  A.  lor  the  amount,  the  agent  is  a 
good  witness  to  prove  no  payment,  inasmuch  as  he  acknow- 
iedges  the  receipt  of  the  money  from  A.,  and  thereby  ren- 
ders himseif  hable  to  A.  Persons  who  become  interested  i/i 
the  common  course  of  business,  and  who  alone  can  possibly 
have  knowledge  of  a  fact,  may  be  called  as  witnesses  to  prove 
it,  as  persons  who  have  been  agents  employed  to  pay  money, 
may  prove  such  payment.  So  an  agent  may  prove  the  terms 
of  a  contract,  though  he  be  to  derive  a  prolit  from  it.  And 
this  upon  the  ground  of  necessity.  If  such  evidence  were 
not  admitted,  the  facts  would  be  incapable  of  proof.  Where 
a  person  made  himself  a  party  in  interest,  after  a  plaintift* 
or  defendant  has  an  interest  in  his  testimony,  he  may  not  by 
this  deprive  the  plaintiff*  or  defendant  of  the  benefit  of  his 
Evidence  testimony.  Upon  the  whole,  with  respect  to  interest,  a  man 
contrary  to  who  is  interested  in  the  event  of  a  suit,  is  objectionable  only 
interest.  when  he  comes  to  prove  a  fact  consistent  with  his  interest, 
for  if  the  evidence  he  is  to  give  be  contrary  to  his  interest, 
he  is  the  best  possible  witness  that  can  be  called,  and  no  ob- 
jection can  be  made  to  him  by  the  party  in  the  cause.  And 
again,  the  Judges  have  in  a  variety  of  cases  resolved,  that 
these  questions  of  interest  shall,  as  far  as  possible,  go  to  the 
credit,  rather  than  the  competency  of  the  witness.  Id. 
795-6. 

Some  persons  also  are  privileged  by  reason  of  their  pe- 
culiar relationship  to  the  party  in  the  cause,  from  being  com- 
Attorncy.  pelled  to  give  evidence.  Thus,  an  attorney  ought  not  to  be 
examined  against  his  client,  because  he  is  obliged  to  keep 
his  secrets  ;  but  of  his  own  knowledge  before  retainer,  that 
is  before  he  was  addressed  in  his  professional  character,  he 
may  be  examined  as  a  witness,  if  served  with  a  subpoena. 
This  privilege  only  extends  to  prevent  the  disclosure  of  facts 
communicated  confidentially  to  the  witness,  in  the  character 
of  attorney  ;  and  therefore  it  has  been  decided,  that  an  at- 
torney may  be  examined  as  to  the  contents  of  a  written  no- 
tice which  he  had  received  in  the  course  of  the  cause,  call- 
ing upon  him  to  produce  papers  in  the  hands  of  his  clients, 
for  by  such  disclosure  there  could  be  no  breach  of  confidence. 
This  is  the  privilege  of  the  client,  and  not  of  the  attorney. 
But  it  is  confined  to  the  three  cases  of  counsel,  solicitors  and 
attornies,  when  acting  in  their  respective  characters.  It 
does  not  extend  to  the  case  of  an  agent  or  steward,  nor  of  a 
conveyancer,  nor  of  course  to  the  case  of  medical  persons. 
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IV.    Of  examining  fVibiesses,  and  of  the  mode  of  en- 
quiring into  their  Credibility. 

The  several  objections  before  eiuiinerated,  may  be  rais- 
ed either  by  an  examination  of  a  witness  upon  the  voir  dire, 
(of  which  sufficient  has  been  said  already,)  or  by  an  exami- 
nation after  the  witness  has  been  sworn.  Witnesses  are  al- 
lowed to  refresh  their  memories  by  looking  at  memoranda 
made  under  certain  circumstances.  A  witness  may  refresh 
his  memory  by  any  book  or  paper,  provided  he  can  after- 
wards swear  to  the  fact  from  his  own  recollection,  but  if  he 
cannot  swear  to  the  fact  from  recollection,  any  farther  than 
as  finding  it  entered  in  a  book  or  paper,  then  the  original 
book  or  paper  must  be  produced  ;  for  he  shall  not  be  allow- 
ed to  give  evidence  from  a  copy  or  extract  from  it.  A  wit- 
ness may  refresh  his  memory,  by  looking  at  memoranda  or 
entries  which  he  did  not  make  himself,  but  which  he  regular- 
ly examined  from  time  to  time,  while  the  entries  were  fresh 
in  his  recollection,  and  which  he  always  found  accurate. — 
1  Burn's,  797. 

Note.  It  appears  to  have  been  considered  formerly 
in  England,  that  a  witness  was  not  compellable  to  answer 
any  question  which  might  subject  him  to  a  civil  action,  or 
tend  to  charge  himself  with  a  debt,  but  by  a  Statute  passed 
there  in  the  46  G.  3,  the  law  is  declared  otherwise  ;  but  as 
that  Statute  is  not  expressly  extended  to  the  Colonies,  it 
rnay  probably  be  considered,  that  in  this  Province  a  witness 
is  not  compellable  to  answer  such  a  question.  On  a  ques- 
tion of  settlement,  a  rated  parishioner  is  not  compellable  by 
the  adverse  parish  to  give  evidence,  as  he  is  directly  inte- 
rested as  party  to  the  appeal. 

It  is  a  general  rule,  that  a  witness  shall  not  be  asked  Questiotm-g 
any  question,  the  answering  to  which  might  oblige  him  to 
accuse  himself  of  a  crime  ;  and  that  his  credit  is  to  be  im-  tcr. 
peached  only  by  general  accounts  of  his  character  and  repu- 
tation, and  not  by  proofs  of  particular  crimes,  whereof  he 
never  was  convicted.  But  a  witness  may  be  asked  wliether 
he  has  not  been  in  the  pillory  for  perjury.  A  man  shall  not 
be  permitted  to  swear  that  he  was  suborned  and  perjured. 
And  Lord  Coke  says,  a  witness  alleging  his  own  infamy  or 
turpitude  is  not  to  be  heard.  A  witness  cannot  be  asked  a 
question  which  has  a  direct  and  immediate  effect  to  disgrace 
or  degrade  him.  On  an  indictment  for  a  rape,  the  woman 
is  not  obliged  to  answer,  whether  on  some  former  occasion 
she  had  not  a  criminal  connexion  with  otlier  men,  or  v»^ith 
particular  individuals,  nor  is  evidence  of  such  criminal  inter- 
course admissible.    Id.  793-9. 
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Questions  lo  It  is  iiot  competent  on  cross  examination  to  question 
try  credibility  witness  concerning  a  fact  wholly  irrelevant  to  the  matter 
in  issue,  if  answered  affirmatively,  for  the  purpose  of  dis- 
crediting him  if  he  answered  in  the  negative,  by  calling 
other  witnesses  to  disprove  what  he  said.  Upon  cross  ex- 
amination to  try  the  credit  of  a  witness,  only  general  ques- 
tions can  be  put,  and  he  cannot  be  asked  as  to  any  collate- 
ral and  independent  fact,  merely  with  a  view  to  contradict 
him  afterwards  by  calling  another  witness.  If  the  witness 
answers  such  an  irrelevant  question  before  it  is  disallowed, 
or  withdrawn,  his  answer  is  conclusive.  Witnesses  cannot 
be  called  to  contradict  him.  It  would  be  irrelevant  to  ask  a 
witness  in  cross  examination,  whether  he  had  not  attempted 
to  dissuade  another  witness  from  attending  the  trial.  A 
witness  may  object  to  answer  a  question,  which  he  thinks 
will  tend  to  his  crimination,  though  the  answer  would  not 
lead  to  an  immediate  conclusion  of  guilt.  Where  a  witness 
swears  to  a  particular  fact,  a  letter  written  by  him  contra- 
dicting in  effect  his  testimony  upon  that  point,  may  be  given 
in  evidence  to  impeach  his  credit.  A  witness  may  be  ex- 
amined as  to  what  he  has  formerly  sworn  in  an  affidavit  : 
but  the  affidavit,  or  an  office  copy  of  it,  must  be  first  read 
in  Court.  Id.  800-1. 
Leading  Leading  questions,  that  is,  such  as  instruct  a  witness 

questions.  j^^^y  answer  on  material  points,  are  not  allowed  on  the 
examination  in  chief.  Questions  however  which  are  intend- 
ed merely  as  introductory,  and  which,  whether  answered  in 
the  affirmative  or  negative,  would  not  be  conclusive  on  any 
of  the  points  of  the  cause,  are  not  liable  to  the  objection  of 
leading.  For  example,  if  two  defendants  are  charged  as 
partners,  a  w^ess  may  be  properly  asked,  whether  the  one 
defendant  has  interfered  in  the  business  of  the  other.  This 
is  not  a  leading  question,  for  though  he  may  have  interfered, 
it  will  not  follow  that  he  has  by  this  alone  made  himself  lia- 
ble as  a  partner.  Or  if  a  witness  called  to  prove  the  part- 
nership of  the  plaintiffs,  is  not  able  at  the  moment  to  specify 
the  several  names  of  the  partners,  a  number  of  names  con- 
taining those  of  the  partners  among  others,  may  be  suggest- 
ed to  the  witness  for  the  assistance  of  his  memory.  In  a 
criminal  prosecution  it  is  proper,  and  the  common  practice 
is  to  direct  the  attention  of  the  witness  to  the  person  of  the 
prisoner,  and  ask  him,  whether  that  is  the  man  of  whom  he 
has  been  speaking.  A  witness  swore  to  a  particular  circum- 
stance, as  part  of  the  contents  of  a  letter,  which  he  also 
swore  was  lost.  Another  witness  who  had  heard  the  letter 
read,  was  permitted  to  be  examined  to  the  particular  circum- 
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stance  by  a  leading  question,  for  the  purpose  of  denying  its 
forming  part  of  those  contents  ;  provided  the  witness's  mem- 
ory had  been  first  exhausted  by  general  questions  as  to  the 
contents  of  the  letter.  In  one  case,  the  defendants  intend- 
ing to  impeach  the  credit  of  a  witness  for  the  plaintiif,  by 
shewing  such  witness  to  be  of  an  infamous  character,  were 
prohibited  from  asking,  whether  from  what  their  own  wit- 
ness had  seen  pass  at  Bow  street,  at  which  place  the  plain- 
tiffs witness  had  been  before  the  Magistrates  there,  he  would 
believe  him  on  his  oath  ?  They  were  permitted  to  put  this 
question, — "  Have  you  the  means  of  knowing  what  the  ge- 
neral character  of  this  witness  was  ?  and  from  such  general 
character,  would  you  believe  him  on  his  oath  ?  For  then  it 
would  be  open  to  the  plaintiff,  to  ask  as  to  the  means  of 
knowing  the  witness's  character.  Where  the  character  of  a 
witness  has  not  been  attacked,  no  evidence  can  be  admitted 
in  support  of  it.  But  evidence  of  the  conduct  of  deceased 
witnesses,  when  it  has  been  attacked,  may  be  received  to 
attach  credit  to  their  testimony,  or  to  destroy  its  effect.  Id. 
801-2. 

It  often  happens  that  the  character  of  subscribing  wit-  Character  of 
nesses  to  deeds,  and  other  written  instruments,  is  the  sub- 
ject  of  enquiry  ;  and  upon  this  point,  the  following  cases 
have  occurred.  If  the  subscribing  witnesses  to  a  will  be 
dead,  evidence  given  of  what  was  said  by  one  of  them,  be- 
ing then  in  bed  of  the  illness  of  which  he  died,  thereby  im- 
peaching the  validity  of  the  will,  inasmuch  as  he  declared  it 
was  a  forgery,  was  admitted,  and  afterwards  decided  to  have 
been  rightly  admitted.  Such  evidence  being  given,  not  to 
prove  the  forgery,  but  to  impeach  the  credit  of  the  subscrib- 
ing witness.  And  evidence  of  the  character  of  the  subscrib- 
ing witnesses  may  be  admitted,  if  an  imputation  be  cast  upon 
the  will.  And  upon  the  authority  of  the  preceding  case, 
evidence  was  admitted,  that  the  subscribing  witness  to  a 
bond,  had  in  his  last  moments  begged  pardon  of  heaven  for 
having  been  concerned  in  forging  it.  These  decisions  were 
upon  the  principle,  that  if  the  subscribing  witness  could 
have  been  produced  upon  the  trial,  to  prove  his  handwriting, 
as  he  might  have  been  cross-examined,  so  a  party  may  prove 
his  declaration  of  the  fact,  in  contradiction  to  the  presump- 
tion of  a  due  execution  of  the  bond,  from  the  proof  of  his 
handwriting  as  a  subscribing  witness.  It  has  been  agreed  Evidence  or» 
that  the  evidence  given  by  a  witness  at  one  trial,  cannot,  in  a  former  trial, 
the  ordinary  course  of  justice,  be  made  use  of  against  a  de- 
fendant on  the  death  of  such  witness,  at  another  trial.  But 
it  hath  been  admitted,  that  in  order  to  shew  a  variance  in  the 
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eA  idciicc,  a  deposition  taken  by  a  witness  before  a  Justice  of 
t lie  Peace,  may  at  the  prisoner's  desire  be  read  at  the  trial, 
in  order  to  take  olf  the  credit  of  the  witness,  by  shewing  a 
variance  between  such  depositions  and  the  evidence  given  in 
Court.  And  for  the  same  reason,  it  seems  agreed,  that  where 
a  witness  at  one  trial,  varies  from  his  own  evidence  at  ano- 
ther trial,  in  relation  to  the  same  matter,  such  variance  may 
also  be  given  in  evidence  to  invalidate  his  testimony  at  the  se- 
cond trial.  But  nothing  shall  be  admitted  as  evidence  of  what 
was  do  le  at  ano:her  trial,  till  the  record  of  that  trial  be  produ- 
ced. When  a  witness  has  been  once  sworn  to  give  evidence, 
the  other  party  may  cross  examine  him,  though  he  gave  no 
evidence  for  the  party  that  called  him.  If  a  witness  is  called 
C(»ntradictory  on  the  part  of  the  plaintiff,  who  swears  what  is  palpably  false, 
li^ iame^sid  "  extremely  hard  (said  Lord  Ellenborough,)  if  the 

plaintiff's  case  should  be  for  that  reason  sacrificed.  The 
party  is  not  to  set  up  so  much  of  a  witness's  testimony  as  makes 
for  him,  and  to  reject  or  disprove  such  part  as  is  of  a  contrary 
tendency.  But  if  a  witness  is  called  and  gives  evidence 
against  the  party  calling  him,  lie  may  be  contradicted  by  other 
witnesses  on  the  same  side  ;  and  in  this  manner  his  evidence 
may  be  entirely  repudiated.  But  a  party  shall  never  be  per- 
mitted to  discredit,  by  general  evidence,  his  own  witness, 
for  that  would  be  to  enable  him  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  him  a  good  witness  if  he 
spoke  for  him,  with  the  means  of  destroying  his  credit  if  he 
spoke  against  him.  The  meaning  of  the  rule,  is,  that  a  party 
cannot  prove  his  own  witness  to  be  of  such  a  general  bad 
character  as  would  make  him  unworthy  of  credit.  If  he  knew 
the  infamy  of  his  character,  he  was  practising  a  fraud  upon 
the  Court,  in  producing  him  as  a  witness.  But  if  a  witness 
unexpectedly  give  evidence  against  the  party  that  called  him, 
another  witness  may  be  called  to  prove  those  facts  otherwise  ; 
as  where  the  question  was,  whether  the  defendant's  servant 
who  had  been  employed  to  sell  a  horse,  had  warranted  him 
sound,  he  swore  on  being  called  by  the  plaintiff,  that  he  had 
not  given  any  warranty,  and  Lord  Ellenborough  allowed  the 
plaintiff  to  call  another  witness  to  prove,  that  at  the  time  of 
the  sale  he  had  expressly  warranted  its  soundness.  There 
can  be  no  rule  of  law,  said  Lord  Ellenborough,  by  which  the 
truth  on  such  an  occasion  is  to  be  shut  out,  and  justice  per- 
verted. Objections  to  disqualify  a  witness,  such  as  questions 
of  interest,  or  description,  should  be  taken  in  the  first  in- 
stance, before  his  examination  in  chief  is  gone  into.  Id. 
802-3. 

Hearsay  and  In  general,  that  which  another  asserts  must  be  by  oath 
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in  a  Court  of  Justicx'5,  and  no  one  will  be  permitted  to  come 
into  such  Court  and  say,  upon  his  oath,  that  he  heard  such 
an  one  declare  certain  facts  to  have  occurred,  but  he  who 
makes  the  declaration  must  himself  repeat  it  upon  his  oath. 
And  this  is  that  which  is  termed  hearsay  evidence,  viz.  the 
deposing  on  oath  that  certain  facts  are,  which  facts  are  only 
known  to  the  deponent  by  the  relation  of  some  other  person. 
On  enquiring  into  the  truth  of  facts  which  happened  a  long 
time  ago,  the  Courts  have  varied  from  the  strict  rules  of  evi- 
dence applicable  to  modern  facts  of  the  same  description,  on 
account  of  the  great  difficulty  of  proving  those  remote  facts 
in  the  ordinary  manner,  by  living  w^itnesses.    On  this  prin- 
ciple, hearsay  and  reputation,  (which  latter  is  the  hearsay  of 
lliose  who  may  be  supposed  to  have  known  the  fact  handed 
down  from  one  to  another,)  have  been  admitted  as  evidence 
in  cases  of  pedigree.    Thus,  declarations  of  deceased  mem- 
bers of  the  family,  are  admissible  evidence  to  prove  relation- 
ship, as  who  was  a  person's  grandfather,  or  whom  he  mar- 
I  ricd,  or  how  many  children  he  had  ;  or  as  to  the  time  of  a 
I  marriage,  or  of  the  birth  of  a  child,  and  the  like  ;  of  which  it 
cannot  be  reasonably  presumed  that  better  evidence  is  to  be 
procured.    But  hearsay  evidence  by  a  pauper,  of  the  decla- 
I   rations  of  his  deceased  putative  father,  as  to  the  birth  place 
j   of  the  pauper,  is  not  admissible.    The  declarations  of  de- 
I   ceased  parents,  as  to  whether  they  were  married,  or  w^hether 
!   the  person  in  question  was  born  before  or  after  marriage,  are 
evidence.    So  in  questions  about  a  right  of  way,  reputation, 
I   that  is.  what  old  people  deceased  have  said  upon  the  subject, 
j    is  good  evidence.    So,  whether  a  particular  piece  of  land  be 
parcel  of  an  estate,  may  be  proved  by  declarations  made  by 
a  deceased  tenant,  w^hile  in  possession.    Proof  by  one  of  a 
family,  that  a  particular  person  had  many  years  before  gone 
abroad,  and  was  supposed  to  have  died  there,  and  that  the 
witness  had  not  heard  in  the  fansily  of  his  having  married, 
was  considered  by  the  Court  of  King's  Bench  good  jwima 
facie  evidence  of  the  person's  death  without  lawful  issue. 
There  are  cases  in  which  a  person  has  been  presumed  to  be 
still  living,  though  not  lieard  of  for  some  time.    But  this  pre- 
siiiDptioii  Vi'ould  not  be  made,  in  contravention  of  another 
presumption  or  jjiiociple  of  law,  by  which  every  person  is 
supposed  iiot  to  liave  acted  illegaiiy,  until  the  contrary  is 
proved.    The  law  presum.es  the  continuance  of  life,  but  it 
also  presumes  against  the  commission  of  crimes,  and  that 
even  in  civil  cases,  until  the  contrary  be  proved.    A  general 
right  may  be  proved  by  traditionary  evidence,  a  particular 
fact  cannot.    Traditionary  reputation  is  evidence  of  boundarv 
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between  two  parishes,  and  this,  although  the  deceased  old 
l^ersons,  whose  declarations  respecting  it  are  given  in  evi- 
dence, were  parishioners.  But  not  so  as  to  a  boundary  be- 
tween two  estates. 

Declarations  made  by  persons  after  a  suit  commenced, 
are  not  admissible  as  evidence  of  reputation.    Id.  804-5. 

In  civil  cases,  a  plaintiff  in  a  cause  cannot  be  a  witness 
for  himself,  nor  can  the  defendant.  But  in  all  criminal  pro- 
secutions the  prosecutor  may  give  evidence  in  support  of  the 
charge  against  the  prisoner.  In  cases  of  informations  for  pen- 
alties, the  informer,  who  is  the  real  prosecutor,  cannot  be  a 
witness,  unless  the  Statute  which  imposes  the  penalty,  per- 
mit it  by  special  provision.    Id.  806. 

In  prosecutions  which  subject  the  party  to  corporal 
punishment,  he  is  permitted  to  call  witnesses  to  his  general 
character  ;  but  in  actions  or  informations  for  penalties,  though 
founded  on  the  fraudulent  conduct  of  tlie  defendant,  sjich 
evidence  cannot  be  admitted.  Id. 

V.    Of  the  Manner  of  giving  Evidence. 

He  who  affirms  the  matter  in  issue,  whether  plaintiff  or 
defendant,  ought  to  begin  to  give  evidence.  The  evidence 
both  for  and  against  a  prisoner  ought  to  be  upon  oath.  A 
prisoner  cannot  insist  upon  the  removal  out  of  Court  of  the 
witnesses  for  the  Crown,  during  the  examination  of  each 
other,  as  a  right.  It  is  a  favour  which  the  Court  may  and 
does  grant  sometimes.  In  cases  of  life,  no  evidence  is  to  be 
given  against  a  prisoner,  but  in  his  presence. 

In  every  issue,  the  affirmative  is  to  be  proved.  A  nega- 
tive cannot  regularly  be  proved,  and  therefore  it  is  sufficient 
to  deny  what  is  affirmed,  until  it  be  proved.  But  when  the 
affirmative  is  proved,  the  other  side  m.ay  contest  it  with  op- 
posite proofs,  for  this  is  not  properly  the  proof  of  a  negative, 
but  the  proof  of  some  proposition  totally  inconsistent  with 
what  is  affirmed,  as  if  the  defendant  be  charged  with  a  tres- 
pass, he  need  only  make  a  general  denial  of  the  fact ;  and  if 
the  fact  be  proved,  then  he  may  prove  a  proposition  incon- 
sistent with  the  charge,  as  that  he  was  at  another  place  at  the 
time,  or  the  like.  But  to  this  rule  there  is  an  exception  of 
such  cases  where  the  law  presumes  the  affirmative  contained 
in  the  issue.  Therefore,  in  an  information  against  Lord  Ha- 
lifax, for  refusing  to  dehver  up  the  rolls  of  the  Auditor  of  the 
Exchequer,  the  Court  put  the  plaintiff  upon  proving  the  ne- 
gative ;  namely,  that  he  did  not  deliver  them  ;  for  a  person 
shall  be  presumed  duly  to  execute  his  office,  till  the  contrary 
appear. 
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A  Witiiess  shall  not  be  cross-examined  till  he  has  gone 
through  the  evidence  for  the  party  on  whose  side  he  was  pro- 
duced.   Id.  807. 

VI.    Of  Process  to  cause  Witnesses  to  Appear. 

The  compulsory  means  to  bring  in  witnesses,  are  of 
two  kinds.    1.    By  process  of  subpoena  issued  in  the  King's 
name,  by  the  Justices  or  others  where  the  trial  is  to  be. 
2.  Which  is  the  more  ordinary  and  more  effectual  means, 
(in  criminal  cases),  the  Justices  that  take  the  examination  of 
the  person  accused,  and  the  information  of  the  witnesses, 
may  at  that  time,  or  at  any  time  after,  and  before  the  trial, 
:    bind  over  the  witnesses  to  appear  at  the  Court,  and  in  case 
of  their  refusal,  either  to  come,  or  to  be  bound  over,  may 
commit  them  for  their  contempt  in  such  refusal.    No  wit- 
ness is  bound  to  appear  in  civil  cases,  unless  his  reasonable  Tendering 
expenses  for  going  to  and  returning  from  the  trial,  be  ten-  v\7jtnegs. 
dered  him  at  the  time  of  sending  the  subpoena ;  nor  if  he 
appears,  is  he  bound  to  give  evidence  till  such  charges  are 
I    actually  paid  or  tendered.    Only  four  witnesses  can  regular- 
I    ly  be  included  in  one  writ  of  subpoena  for  the  appearance  of 
witnesses  at  the  Sessions.    In  order  to  save  expense,  it  is 
settled,  that  leaving  a  ticket  containing  the  substance  of  the 
writ,  will  be  as  effectual  as  the  writ  itself;  but  tlie  writ 
j    ought  to  be  shewn.    The  ivrit  or  ticket  should  be  served 
1    per^sonally  on  the  witness,  and  in  reasonable  time  before 
the  day  of  trial,  that  he  may  suffer  the  less  inconvenience 
from  his  attendance  on  the  Court.    If  a  witness  who  has 
been  duly  served  with  the  writ,  and  has  had  a  tender  of  the 
reasonable  expenses,  omit  to  attend  at  the  t^jial  without  a 
sufficient  cause,  he  is  liable  to  be  proceeded  against  in  one 
.  of  three  ways.    1st,  By  attachment,  for  a  contempt  of  the 
process  of  the  Court.    2d,  By  a  special  action  on  the  case, 
for  damages  at  common  law.    3d,  By  an  action  on  the  Sta- 
tute in  that  behalf,  for  the  penalty  of  ten  pounds,  and  also 
for  the  further  recompense  recoverable  under  that  Statute. 
But  the  more  usual  way  is  to  proceed  by  attachment.  And 
in  order  to  ground  this  summary  way  of  proceeding,  it  is  not 
only  necessary  to  show  an  ill  motive  in  the  witness,  or  negii-^ 
gence  or  inattention  to  the  process  of  the  Court,  but  also  to 
prove  that  the  witness  was  personally  served  ;  and  that  his 
reasonable  expenses  were  paid  or  tendered  at  the  time  of  the 
service  of  the  subpoena.    In  criminal  cases,  if  a  witness  has 
been  bound  over  and  do  not  appear,  he  shall  forfeit  his  recog- 
nizance.    In  case  he  do  appear,  he  is  entitled  to  his  expenses 


EVIDENCE. 


in  certain  cases  ;  for  which  see  Title — Witnesses,  1  Burn^s^ 
808-9.. 

Suhpxmi  to  give  Evidence. 

County  of  >     Victoria,  by  the  grace  of  God,  of  the  United 
5  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
[Seal.]        Defender  of  the  Faith. 

To  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  greetmg:  We 
command  you  and  every  of  you,  that  all  business  being  laid 
aside,  and  ail  excuses  whatsoever  ceasing,  you  do  in  your 
proper  persons,  appear  before  our  Justices  assigned  to  keep 
the  peace  in  our  said  county  of  — — ,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemea- 
nors in  the  said  county  committed,  at  the  General  Sessions 
of  the  peace  to  be  holden  at  ,  in  and  for  the  said  coun- 
ty, on  the  —  day  of  ,  at  the  hour  of  ten  o'clock  in  the 

forenoon  of  the  same  day,  to  testify  the  truth  and  give  evi- 
dence on  behalf  of  A.  I.,  against  A.  O.,  in  a  case  of  . 

And  this  you  are  in  nowise  to  omit,  nor  any  of  you  to  omit, 
on  pain  of  one  hundred  pounds.    Witness  A.  P.,  Esquire, 

the  —  day  of  ,  in  the  —  year  of  our  reign. 

A,  D.,  C.  P. 

A  Suhpcsna  Ticket, 

By  virtue  of  Her  Majesty's  writ  of  subpoena,  to  yoo  di- 
rected, and  herewith  shewn  to  you,  you  are  personally  to 
be  before  Her  Majesty's  Justices  of  the  Peace  for  the  county 

of  ,  at  the  General  Sessions  of  the  Peace  to  be  holdeii 

for  the  said  cpunty  at  in  the  said  county,  on  the 

—  day  of  next,  to  testify  the  truth,  and  to  give  evi- 
dence on  behalf  of  A.  L,  against  A.  O.,  in  a  case  of  . 

And  this  you  are  not  to  omit  upon  pain  of  one  hundred 
pounds.    Dated  this  —  day  of  ,  in  the  year  of  our  Lord 

By  the  Court.  A.  D.,  C.  P. 

For  the  Form  of  a  Recognizance  to  appear  and  give 
evidence,  see  Title, — Pi,ecognizance. 

Note.  By  the  25  G.  3,  c.  2.  1  V,  239.  Where  a 
witness  lives  five  miles  or  upwards,  from  the  place  where  the 
trial  is  to  be  had  before  any  Court,  or  Justice,  such  witness 
may  be  summoned  to  attend,  by  any  one  Justice  ;  as  to  which 
Statute  more  at  large,  v/ith  the  Form  of  ^Summons  tlierein 
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given,  see  Title, — Witnesses.    Fiirthcr  information,  and  di- 
rections with  regard  to  witnesses  in  prosecutions  of  a  penal 
nature,  and  also  in  civil  suits  before  Justices,  with  the  Eonns  . 
to  be  used  for  requiring  tiieir  attendance  in  such  cases,  will 
also  be  found  under  the  same  Title* 

- — m — 
EXAMINATION. 

When  a  party  arrested  for  felony j  is  brought  to  a  Jus- 
tice of  the  Peace,  he  must  either  discharge,  or  commit,  or 
bail  him.  If  he  be  charged  with  suspicion  only  of  felony, 
yet  if  there  be  no  felony  at  all  proved  to  be  committed,  or  if 
the  fact  charged  as  a  felony,  be  in  truth  no  felony  in  point 
of  law,  the  Justice  may  discharge  liim  ;  as  if  a  man  be 
charged  witli  felony  for  stealing  a  parcel  of  the  freehold,  or 
for  carrying  away  what  was  delivered  liim,  and  sucli  like  ; 
for  which  though  there  may  be  cause  to  bind  him  over  for 
a  trespass,  the  Justice  may  discharge  him  as  to  felony,  be- 
cause it  is  not  felony.    1  Burn's,  810. 

The  Justices  of  the  Peace  before  whom  any  person  ExfHninations 
shall  be  brought,  for  any  niurderj  manslaughter,  or  felony,  must  bu  take u 
or  for  suspicion  thereof,  must  take  the  examination  of  such 
prisoner,  and  information  of  those  that  bring  liim,  of  the 
fact  and  circumstance  thereof;  and  the  same,  or  as  much 
thereof  as  shall  be  material  to  prove  the  fact,  shall  put  in 
writing  ;  and  the  same  shall  certify,  together  with  the  bail- 
ment of  the  prisoner,  (in  case  the  crime  wliereof  such  prison- 
er is  charged  is  bailable,)  at  the  next  Sessions  of  Oyer  and 
Terminer,  or  Gaol  dehvery,  to  be  holdcn  within  the  limits  of 
their  commission.  And  the  said  Justices  must  also  bind  by 
recognizance,  or  obligation,  all  such  persons  as  declare  any 
thing  material  to  prove  such  murder,  manslaughter,  or  felo« 
ny  against  the  prisoner,  to  appear  at  the  next  Sessions  of 
Oyer  and  Terminer,  or  Gaol  delivery,  to  be  holden  within 
the  county  where  the  trial  of  such  murder,  manslaughter,  or 
felony  shall  be ;  then  and  there  to  give  evidence  against  the 
prisoner ;  and  the  said  Justices  shall  also  certify  the  said 
bonds  or  recognizances  taken  before  them,  in  like  manner 
as  the  examination  of  the  prisoner  and  the  witnesses  are  be- 
fore directed  to  be  certilied. 

The  clause  in  the  late  Provincial  Statute  of  the  8  Geo. 
3,  c.  3,  which  authorized  and  directed  the  taking  and  certi- 
fying of  Examinations  and  llecognizances  in  the  manner 
here  mentioned,  was  repealed  by  the  4  Vic.  c.  6,  Sess. 
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i$4l  ;  and,  through  an  oversight,  as  is  presumed,  has  not 
been  re-enacted.  The  said  clause  was  almost  literally  a  re- 
enactment  of  the  English  Statute  1  &  2  Phil.  &  M.  on  the 
subject,  which  Statute  may  now  be  considered  to  be  in  force 
in  tliis  Province,  and  therefore  Justices  are  still  bound  to  take 
and  certify  such  Examinations  and  Recognizances  in  the 
manner  already  directed. 

The  informations  of  the  accusers  or  witnesses,  taken 
under  this  Statute,  must  be  upon  oath,  but  the  examinations 
of  the  prisoners  must  be  taken  without  oath.  And  these  ex- 
aminations may  be  read  iii  evidence  against  the  prisoner,  and 
so  may  the  informations  of  witnesses  taken  upon  oath,  if 
they  are  dead,  or  not  able  to  travel  by  reason  of  sickness, 
or  other  casualty ;  for  they  are  Judges  of  record,  and  th« 
Statute  enables  and  requires  them  to  take  these  examinations  ; 
but  then  oath  is  to  be  made  in  Court,  by  the  Justice  or  his 
Clerk,  that  these  examinations  and  informations  were  duly 
taken.    1  Burn^s,  812. 

The  before  mentioned  Statute,  speaks  only  of  felonies. 
It  does  not  yet  appear  to  have  been  expressly  decided,  whe- 
ther examinations  taken  before  Justices  of  the  Peace,  in 
cases  of  misdemeanors,  can  be  read  in  evidence  ;  but  from 
the  language  of  Judges  in  several  cases,  it  may  be  said,  that 
the  only  conclusion  yet  warranted,  is,  that  the  deposition  of 
a  witness,  taken  ex  parte,  before  a  magistrate,  on  an  exami- 
nation for  a  misdemeanor,  cannot  be  read  in  evidence  on  the 
trial  of  the  party  for  such  misdemeanor,  though  the  defend- 
ant be  dead,  beyond  sea,  or  kept  out  of  the  way  by  procure- 
ment of  the  defendant.    Id,  812. 

No  hopes  or  threats  are  to  be  held  out  to  a  prisoner  to 
induce  him  to  make  any  confession  or  statement ;  neither  is 
he  to  be  sworn  ;  nor  to  be  examined  in  the  manner  of  a  wit- 
ness ;  but  he  is  merely  to  be  asked  what  he  has  to  say,  and 
his  voluntary  statement,  (if  he  makes  any,)  is  to  be  taken 
down  exactly  as  he  makes  it.  In  a  case  where  the  magis- 
trate examined  the  prisoner,  though  not  sworn  in  the  man- 
ner of  examining  a  witness,  the  Judge  said  on  the  trial, — 
^'  I  think  I  am  not  at  liberty  to  sufler  this  examination  to  be 
read.  No  matter  whether  a  prisoner  be  sworn  or  not.  An 
examination  of  itself  imposes  an  obligation  to  speak  the  truth. 
If  a  prisoner  will  confess,  let  him  do  so  voluntarily.  Ask 
him  what  he  has  to  say  ?  But  it  is  irregular  in  a  Magistrate, 
to  examine  a  prisoner  in  the  same  manner  as  a  witness  is  ex- 
amined. I  must  reject  this  examination."  The  prisoner  was 
acquitted.    Id.  814. 

If  by  some  reasonable  ^occasion  the  Justice  cannot,  at 
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the  return  of  the  warrant,  take  the  examination,  he  may  by 
word  of  mouth  command  the  constable  or  any  other  person 
to  detain  in  custody  the  prisoner,  till  the  next  day,  and  then 
to  bring  him  before  the  Justice  for  further  examination. 
But  the  time  of  detainer,  must  be  no  longer  than  is  necessary 
for  such  purpose.  It  was  holden  that  a  party  could  not  be 
detained  sixteen  days,  and  it  was  said,  that  three  days  is  a 
reasonable  time.  The  usual  practice  is  stated  to  be  from  three 
days  to  three  days,  by  a  written  mittimus.  If  the  offender 
upon  his  examination  before  the  Justice,  shall  confess  the  Subscribing 
matter,  it  shall  not  be  amiss  that  he  subscribe  his  name,  or  examination, 
j  mark  to  it.  But  it  has  been  determined  by  a  majority  of  the 
Judges,  that  a  written  examination,  containing  a  confession  of 
the  prisoner's  guilt,  is  admissible  in  evidence,  although  it  was 
not  signed  either  by  the  magistrate  or  the  prisoner.    Id.  816. 

In  a  case  of  murder  it  was  solemnly  decided,  on  full 
consideration,  that  the  deposition  of  the  deceased  was  admis- 
sible in  evidence,  although  not  wholly  taken  in  the  presence 
of  the  prisoner,  but  the  party  in  his  presence,  having  however 
been  resworn,  and  the  deposition  repeated  and  signed  in  the 
prisoner's  presence  ;  for  he  had  an  opportunity  of  cross  ex- 
amining.   Id.  815. 

The  Justice  must  take  the  examinations  not  only  of  them 
that  bring  the  prisoner,  but  also  of  other  witnesses  whom  he 
may  cause  to  appear  before  him,  in  pursuance  of  his  sum- 
mons for  that  purpose.  And  such  examinations  must  be  upon 
oath  ;  therefore  the  affirmation  of  a  Quaker  cannot  be  taken. 
It  is  not  essential  to  the  validity  of  the  deposition  of  a  deceas- 
ed witness,  that  it  should  be  signed  by  him.  On  an  indict- 
ment for  a  rape,  all  the  Judges  concurred  in  opinion,  that  the 
deposition  of  a  girl  deceased,  on  whose  person  the  crime  had 
been  perpetrated,  taken  on  oath  by  the  committing  magis- 
trate, had  been  properly  admitted  in  evidence  at  the  trial  ; 
though  such  deposition  was  not  signed  by  the  deceased.  It 
seems  just  and  right,  that  the  Justices  who  take  information  Certifying 
against  a  felon,  or  person  suspected  of  felony,  should  take  Examinations 
and  certify,  as  well  such  information,  proof  and  evidence,  as 
goeth  to  the  acquittal  or  clearing  of  the  prisoner,  as  such  as 
makes  against  the  prisoner  :  for  such  information,  evidence, 
or  proof  so  taken,  is  only  to  inform  the  King  and  his  Justices 
of  gaol-delivery  of  the  truth  of  the  matter.    Id.  817. 

For  petty  larcenies  and  small  felonies,  the  offenders  may 
be  tried  at  the  Sessions  of  the  Peace,  and  therefore  the  ex- 
aminations and  informations  in  such  cases  should  be  sent 
there,  by  the  Justices  who  took  them.  Examinations  taken 
by  Justices  of  the  peace  in  one  county,  may  be  by  them  cer- 
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tified  into  another  county,  and  there  read  and  given  in  evi- 
dence against  the  prisoner.  Id. 

If  any  witness  against  a  prisoner,  shall  refuse  to  be  bound 
Rppogniziince  in  recognizance  to  appearand  give  evidence  on  the  trial,  the 
oi  Witnesses.  Justice  may  commit  him  to  gaol,  to  be  detained  there  until 
he  complies.  But  a  Justice  is  not  authorized  by  law  to  com- 
mit a  witness,  willing  to  enter  into  a  recognizance  for  his  ap- 
pearance to  give  evidence  against  an  offender,  merely  because 
such  witness  is  unable  to  find  a  surety  to  join  him  in  such  re- 
cognizance ;  nor  ought  the  Justice  to  require  such  surety. 
The  party's  own  recognizance,  (at  the  peril  of  commitment,) 
is  all  that  ought  to  be  required.  The  practice  of  committing 
w^itnesses,  unable  to  find  sureties  for  their  appearance,  is 
clearly  repugnant  to  every  principle  of  the  English  law.  But 
a  Justice  may  commit  a  married  woman,  who  is  a  material 
witness  upon  a  charge  of  felony  brought  before  him,  and  who 
refuses  to  appear  at  the  Sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.    Id.  817. 

Note.  As  married  women,  and  persons  under  tlic  age 
of  twenty-one  years,  cannot  th.emselves  be  bound  in  recog- 
nizance, they  must,  in  cases  of  this  kind,  find  a  surety  to  be 
bound  for  them. 

The  party  grieved  ought  to  be  bound  not  only  to  give  evi- 
dence, but  also  to  prefer  a  bill  of  indictment  against  the  pri- 
soner.   1  Blimps,  819. 

.  The  Examination  of  a  Person  charged  tvith  Felony. 

County  of  }        The  examination  of  A.  O.,  of   ,  in 

^  the  county  of   ,  labourer,  taken  before  me 

A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace, 

acting  in  and  for  the  said  county  of   ,  for  if  the  case  is 

bailable  say,  taken  before  us  A.  M.,  and  A.  P.,  Esquires, 
two  of  Her  Majesty's  Justices  of  the  Peace  acting  in  and  for 

the  said  county,]  the   day  of  ,  in  the  year  of  our 

J^ord  one  thousand  eight  hundred  and  

The  said  A.  O.  being  charged  before  me,  [or  us]  the 

said  Justice,  [or  Justices,]  on  the  oath  of  A.  I.  of  , 

in  tlie  said  county,  yeoman,  with  feloniously  stealing,  at  the 

township  of  ,  in  the  said  county,  021  the  —  day  of  — - — 

in  the  year  aforesaid,  one  silver  spoon  of  the  value  of  ten 
sJiillings,  the  property  of  the  said  A.  I. 

Upon  his  examination  now  taken  before  me,  [or  us]  saith 

Taken  before  me,  [or  us]  the  day  ^  A.  O. 

and  vear  first  above  mentioned.  > 
A.  M.,  J.  P.  ) 
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It  is  recommended,  that  the  Justice,  or  his  Clerk,  do  take 
the  examinations  of  persons  accused,  in  the  first  person,  and 
in  the  identical  words  and  expressions  used  by  the  prisoner. 

The  Examination  of  a  Witness  against  a  Person  charged 
ivith  Felony, 

County  of  ^        The  examination  of  A.  I.  of  ,  in  the 

^  county  of   ,  yeoman,  taken  on  oath,  this 

— '  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  before  me  A.  M.,  Esquire,  one  of  Her 

Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  said 

county  of  ,  in  the  presence  and  hearing  of  A.  O., 

charged  this  day  before  me  the  said  Justice,  with  felonious- 
ly stealing,  at  the  township  of    in  the  said  county,  on 

the  day  of  in  the  year  aforesaid  ;  one  silver  spoon, 

of  the  value  of  ten  shillings,  the  property  of  the  said  A.  I. 

This  deponent  saith,  that  the  silver  spoon  now  produc- 
ed, is  the  property  of  him  this  deponent,  and  that  on  the 
— —  day  of  this  present  month  of   ,  in  the  year  afore- 
said, the  said  silver  spoon  was  stolen  and  carried  away  from 

the  dwelling  house  of  the  deponent,  at  aforesaid,  and 

that  on  the  — —  day  of  this  present  month,  he  saw  the  said 
silver  spoon,  now  produced,  in  the  possession  of  the  prison- 
er A.  O.,  or  [as  the  case  may  be.] 

Taken  and  Sworn  before  me  [or  us]  ^  A.  I. 

the  day  and  year  first  above  mentioned.  > 
A.  M.,  J.  P.  ) 

The  plain  and  obvious  meaning  of  the  words  spoken  by 
the  witness,  ought  to  be  taken  down,  and  not  merely  the 
result  of  the  evidence.    1  Burn's,  819. 

For  information  as  to  whether  a  prisoner  may  or  may 
not  be  let  to  bail,  and  whether  by  one  Justice  or  two,  and 
for  the  proceedings  therein,  reference  must  be  had  to  the 
Title,— Bail. 

For  the  Forms  of  Recognizance  of  the  party  complain- 
ing,— of  the  Witnesses,  and  of  the  prisoner,  (where  it  is  a 
bailable  offence,)  see  Title, — Recognizance ;  and  for  the 
Form  of  a  Summons  for  a  witness,  see  Title, — Witnesses. 
Further  information  as  to  the  giving  examinations  in  evi- 
dence, will  be  found  under  the  Title, — Evidence. 

— m — 

EXECUTION,  see  Titles,— SUMMARY  TRIALS,  and 
TRESPASSES. 
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EXHIBITIONS,  PUBLIC. 

The  foUowiog  enactments  have  been  made  with  regard 
to  Public  Exhibitions,  by  the  Act  of  the  5  Vic.  c.  40,  Sess. 
1842. 

Sec.  1.  No  person  or  persons  shall  hereafter  hold  any 
shew,  play,  or  public  exhibition,  in  any  county  of  the  Pro- 
vince, without  having  previously  obtained  a  license  therefor, 
in  manner  hereinafter  directed. 

Sec.  2.  The  Clerk  of  the  Licenses  in  any  county  of  the 
Province,  with  the  consent  of  at  least  two  Justices  of  the 
peace  for  such  county,  shall,  and  he  is  hereby  empowered,  to 
grant  a  license  to  any  person  or  persons,  for  holding  any  such 
shew,  play,  or  public  exhibition,  within  such  county,  upon 
such  person  or  persons  paying  the  sum  of  twenty-five  shillings, 
for  each  and  every  day  for  which  such  License  is  granted,  to 
be  expressed  therein  ;  which  License  shall  not  have  any  force 
or  effect,  except  in  the  county  in  which  the  same  has  been 
so  granted. 

Sec.  3.  In  the  absence  of  the  Clerk  of  the  Licenses,  or 
his  residence  at  a  distance  of  more  than  five  miles  from  the 
place  in  any  county  in  which  such  shew,  play  or  public  exhi- 
bition shall  be  first  intended  to  be  held,  it  shall  be  lawful  for 
any  two  Justices  of  the  peace  for  such  county,  to  grant  any 
such  License,  under  and  subject  to  the  payments,  restrictions, 
and  regulations  aforesaid  ;  and  the  said  Justices  shall,  within 
at  least  thirty  days  after  any  such  License  shall  have  been  so 
granted,  make  return  thereof  to  the  Clerk  of  the  Licenses, 
and  at  the  same  time  pay  over  the  amount  of  duties  by  them 
received  therefor. 

Sec.  4.  The  Clerk  of  the  Licenses,  or  Justices  of  the 
peace,  granting  any  such  License,  shall  be  entitled  to  demand 
and  receive  for  every  such  License,  a  fee  of  two  shillings  and 
sixpence,  to  his  or  their  own  use,  in  addition  to  the  duties 
payable  therefor. 

Sec.  5.  Any  person  or  persons  holding  any  such  shew, 
play,  or  public  exhibition,  without  previously  obtaining  such 
License  as  aforesaid,  shall  forfeit  and  pay  a  penalty  of  five 
pounds,  for  each  and  every  day  such  shew,  play,  or  public 
exhibition  shall  be  so  held,  to  be  imposed  by  any  two  Justices 
of  the  peace  in  the  county  where  the  offence  shall  have  been 
committed  ;  either  on  their  own  view,  or  on  the  oath  of  any 
one  or  more  credible  witness  or  witnesses  ;  and  if  such  person 
or  persons  so  offending,  shall  refuse  or  neglect  to  pay  such  pe- 
nalty, together  with  any  costs  attendant  thereon,  then  it  shall 
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and  may  be  lawful  for  such  Justices  to  levy  the  same  by  war- 
rant of  distress,  on  the  goods  and  chattels  of  the  person  or 
persons  so  olfending,  and  such  Justices  shall  pay  over  to  the 
Clerk  of  the  Licenses  in  the  county,  all  such  penalties  so  re- 
ceived by  them,  within  thirty  days  at  least  after  the  receipt 
thereof. 

Sec.  6.  The  Clerk  of  the  Licenses  in  every  county, 
shall  within  at  least  ten  days  before  every  sitting  of  the  Ge- 
neral Sessions  of  the  peace  in  such  county,  pay  over  to  the 
County  Treasurer,  all  monies  received  by  him  under  this  Act, 
other  than  his  fee  for  granting  any  such  License  as  aforesaid  ; 
and  all  monies,  so  paid  over,  shall  be  appropriated  and 
apphed  by  the  Justices  in  their  General  Sessions  of  the  Peace 
for  such  county,  in  the  making,  opening,  and  repairing  the 
public  roads,  making  or  repairing  bridges,  or  establishing  fer- 
ries throughout  the  said  county. 

Sec.  7.  Provided,  that  nothing  herein  contained  shall 
extend  to  the  City  of  Halifax.  Perpetual. 

The  proceedings  for  the  recovery  of  the  penalty  of  five 
pounds,  imposed  by  this  Statute,  will  be  the  same  as  in  other 
I    cases  of  a  like  nature  for  the  recovery  of  penalties  before 
I    Justices,  and  will  be  found  respectively,  under  the  Titles,-— 
i    Information,  Summons,  Distress. 

— m — 
EXTORTION. 

Extortion  in  a  large  sense,  signifies  any  oppression 
under  colour  of  right ;  but  in  a  strict  sense  it  signifies  the 
taking  of  money  by  any  officer,  by  colour  of  his  office,  either 
where  none  at  all  is  due,  or  not  so  much  is  due,  or  where  it 
is  not  yet  due.  And  by  the  Statute  of  the  3  Ed.  1.  c,  26, 
(which  is  only  in  affirmance  of  the  common  law,)  "  No  She- 
riff, nor  other  the  King's  officer,  shall  take  any  reward  to  do 
his  office,  but  shall  be  paid  of  that  which  they  take,  of  the 
King  ;  and  he  that  so  doth,  shall  yield  twice  as  much,  and 
shall  be  punished  at  the  King's  pleasure."  Under  these 
words  of  the  Statute.  "  No  Sheriff'  nor  other  the  King^s 
Officer, are  understood,  escheators,  coroners,  bailiffs,  gaolers, 
and  other  inferior  officers  of  the  King,  whose  offices  were 
instituted  before  the  making  of  this  Act,  which  do  any  way 
concern  the  administration  or  execution  of  justice,  or  the 
common  good  of  the  subject,  or  for  the  King's  service.  Al- 
so, the  Justices  of  the  Peace,  whose  office  was  instituted 
after  this  Act,  are  bound  by  their  oatli  of  office,  to  take  no- 
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thing  for  their  office  of  Justice  of  the  Peace,  to  be  done,  but 
of  the  King,  and  fees  accustomed,  and  costs  hmited  by  Sta- 
tute." (See  the  oath  of  a  Justice  of  the  Peace,  under  the 
Title, — Justices.)  And  generally,  ^no  public  officer  shall 
take  any  other  fees  or  rewards  for  doing  any  thing  relating  to 
his  office,  than  some  Statute  in  force  gives  him,  or  else  as 
hath  been  antiently  and  accustomably  taken  ;  and  if  he  do 
otherwise,  he  is  guilty  of  extortion.  The  officers  mentioned 
and  intended  in  the  foregoing  Statute,  can  at  this  day  take 
no  more  for  doing  their  office,  than  hath  been  since  allowed 
to  them,  by  authority  of  parliament.  All  prescriptions  which 
have  been  contrary  to  this  Statute,  and  to  the  common  law 
in  affirmance  of  which  it  is  made,  have  been  always  holden 
to  be  void.  It  has  been  resolved,  that  a  promise  to  pay 
them  money  for  doing  of  a  thing,  which  the  law  will  not  suf- 
fer them  to  take  any  thing  for,  is  merely  void.  At  the  com- 
mon law,  this  offence  of  extortion,  is  severely  punishable  at 
the  King's  suit,  by  fine  and  imprisonment ;  and  also  by  a  re- 
moval from  the  office,  in  the  execution  whereof  it  was  com- 
mitted. And  this  Statute  doth  add  a  greater  penalty  than 
the  common  law  did  give ;  for  hereby  the  plaintiff  shall  re- 
cover his  double  damages.    2  Burn's,  368-9. 

Note.  The  fees  of  Justices  of  the  Peace  in  this  Pro- 
vince, are,  in  nearly  every  case,  regulated  by  several  Pro- 
vincial Statutes  ;  and  penalties  are  therein  imposed  upon  those 
who  shall  exact  or  take  any  greater  or  other  fees  for  the  ser- 
vices mentioned,  than  are  thereby  allowed  ;  for  which  see 
Title,— Fees. 

— m — ^ 

FALSE  TOKENS.— -See  CHEAT. 
 ^  

FEES, 

By  the  28  G.  3,  c.  15.  1  V.  259.  No  officer,  or  other 
person  or  persons  whatsoever,  for  any  service  or  services  by 
him  or  them  to  be  done  and  performed,  in  their  respective 
offices  herein  after  mentioned,  for  any  fee,  perquisite,  or 
other  reward,  shall  exact,  demand,  or  receive,  any  greater 
or  other  fee  or  fees,  sum  or  sums  of  money,  than  is  or  are 
hereinafter  set  down,  allowed  and  established  for  the  same, 
that  is  to  say  : 
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Justices'  Fees. 

Issuing  Writ  or  Summons, — two  shiilings  and  sixpence. 
Subpoena, — sixpence. 
Judgment, — one  shilling. 
Execution, — one  shilling. 
Every  Bond  or  Recognizance, — one  shilling. 
Every  Affidavit  in  writing, — one  shilling. 
Sending  Process  to  Inferior  or  other  Courts,- — one  shil- 
ling. 

Warrant  in  Trespass,  Assault  in  Battery,  on  Conviction 
of  the  Offender, — one  shilling. 

Acknowledging  Instrument  or  Deed, — one  shilling. 

Every  Examination  in  Assault  in  Battery,  on  Convic- 
tion of  the  Offender, — two  shillings  and  sixpence. 

Note.  This  Table  of  the  Fees  of  Justices  has  been  alter- 
ed as  to  cases  for  the  recovery  of  debts^  by  the  5  Vic.  c.  33, 
Sess.  1842,  for  which  see  Title, — Summary  Trials  ;  but  the 
said  Table  remains  in  force  as  to  all  other  suits  and  services. 

Constables'  Fees. 

Attending  a  Jury  in  each  Cause, — one  shilling. 

Serving  every  Warrant  or  Summons, — one  shilling. 

Summoning  a  Jury,  by  Warrant  from  Coroner,  and  at- 
tendance per  day, — two  shillings  and  sixpence. 

Travelling  per  mile,  the  same  as  the  SherifT, — three 
pence.    [See  at  the  end  of  this  Title.] 

Witnesses'  Fees. 

For  attendance  per  day  at  Court, — two  shillings  and 
sixpence. 

Travel  per  mile, — three  pence. 

Sec.  6.  If  any  officer  or  person  whomsoever,  shall  ex- 
act or  take  any  greater  or  other  fees,  in  respect  of  any  of  the 
services  before  mentioned,  than  are  ascertained  or  sillowed 
as  aforesaid,  he  or  they  so  ofiending,  shall  for  each  ofience, 
forfeit  the  sum  of  ten  pounds  ;  one  half  thereof  to  the  use 
of  the  King,  towards  the  support  of  the  Government  of  the 
Province,  and  the  other  half  to  any  one  who  shall  sue  for  the 
same  to  efTect ;  to  be  recovered  in  any  Court  of  Record, 
with  full  costs  of  suit ;  and  the  party  so  offending,  shall  fur- 
ther pay  double  the  amount  of  the  excessive  fees  taken,  to 
the  party  aggrieved.  Provided,  that  all  actions  and  prose- 
cutions for  the  forfeitures  and  penalties  incurred  under  the 
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Act;  shall  be  commenced  in  the  County  where  the  offence 
was  committed ;  and  within  six  months  from  the  time  of 
committing  the  same.  Per^petual. 

By  the  i  Vic.  Ch.  61,  Sess.  1838.  The  fees  of  a  Con- 
stable, or  other  officer,  for  travel  to  execute  any  writ  or  pro- 
cess whatsoever,  issued  by  a  Justice  or  Justices  of  the  Peace, 
in  any  action  for  a  debt,  or  for  other  matters  for  which  an 
action  can  be  brought  before  such  Justice  or  Justices,  and 
whereon  fees  of  travel  are  now  allowed,  shall  be  as  follows  : 
Three  pence  for  every  mile  such  Constable  or  other  officer 
shall  necessarily  travel  from  the  office  from  which  such  writ 
was  issued,  to  the  place  where  he  shall  serve  or  execute  the 
same,  and  no  more.  Perpetual.  See  Title, — Summary 
Trials, 

— e — " 
FERRIES. 

By  the  7  W.  4,  c.  11,  Sess.  1837.  Justices  in  General 
or  Special  Sessions  are  empowered  to  establish  and  regulate 
ferries  over  rivers,  bays,  or  creeks,  and  to  appoint  and  li- 
cense ferrymen  to  attend  the  same,  at  such  rates  of  ferriage 
as  such  Justices  shall  establish ;  and  persons  so  appointed, 
who  shall  refuse  or  neglect  to  comply  with  the  regulations  so 
made,  or  shall  take  more  than  the  established  rates  of  fer- 
riage, shall,  for  each  offence,  be  fined  by  the  Justices  in 
their  Sessions,  in  any  sum  not  exceeding  forty  shillings. 

Sec.  2.  When  any  ferry  is  so  established,  and  a  fer- 
ryman appointed,  if  any  other  person  not  so  Ucensed  shall 
ferry  or  carry  over  the  river,  bay,  or  creek  where  such  ferry 
is  so  estabhshed,  any  person,  or  any  description  of  cattle, 
or  any  kind  of  carriage,  for  hire,  unless  by  desire  or  consent 
of  the  said  ferryman,  or  on  his  neglect  or  refusal  to  give  due 
attendance,  such  person  shall  forfeit  and  pay  a  fine  not  ex- 
ceeding twenty  shillings  nor  less  than  five  shillings,  to  any 
person  who  will  prosecute  for  the  same  ;  to  be  recovered  on 
complaint  before  any  two  Justices  of  the  peace  of  the  Coun- 
ty, together  with  the  costs  of  prosecution,  to  be  levied  by  a 
warrant  of  distress  from  such  Justices,  against  the  goods 
and  chattels  of  the  offender  ;  and  it  shall  be  directed  in  and 
by  such  warrant,  that  if  no  goods  and  chattels  of  such  offend- 
er, sufficient  to  satisfy  such  fine  and  costs,  can  be  found 
whereon  to  levy,  that  then  the  said  offisnder  be  commitled 
to  the  common  gaol  of  the  county,  for  any  number  of  days 
P.oi  exceeding  ten  nor  less  than  five,  unless  he  shall  sooner 
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pay  such  fine  and  costs.  Provided,  that  if  any  such  ferry- 
man shall  neglect  or  refuse  to  give  attendance  pursuant  to 
the  regulations  made  for  that  purpose,  in  every  such  case, 
any  other  person  or  persons  may  supplv  his  place  until  ano- 
ther ferryman  be  appointed,  and  may  receive  payment  for 
the  same,  as  the  proper  ferryman  might  do  if  present. 

Sec.  3.  Every  licensed  ferryman  shall  keep  a  good 
boat,  or  boats,  vessel,  or  vessels,  in  good  repair,  suitable  for 
the  ferry,  and  shall  give  ready  attendance  on  passengers,  on 
all  occasions,  according  to  the  regulations  established,  and 
for  every  neglect  in  keeping  such  boat  or  boats,  vessel  or  ves- 
sels, or  in  giving  such  attendance,  he  shall  forfeit  a  sum  not 
exceeding  forty  shillings,  nor  less  than  ten  shillings,  to  be 
recovered  with  costs  of  prosecution  by  whoever  shall  sue  for 
the  same,  before  any  two  Justices  of  the  Peace,  in  the  same 
manner  as  aforesaid,  (and  shall  be  further  liable  in  an  action 
on  the  case  for  all  such  damages  as  any  person  shall  sustain 
by  such  neglect.) 

Sec.  5.  Repeals  the  only  previous  Act  for  establishing 
and  regulating  ferries.  Perpetual, 

For  directions  as  to  the  course  of  proceeding  for  recovery 
of  any  of  the  fines  mentioned  in  the  foregoing  Statute,  and 
for  the  Forms  required,  until  after  conviction,  see,  respec- 
tively. Titles, — Information,  Summons,  Conviction. 

The  following  will  serve  as  a  Form  of  the  Warrant,  di- 
rected to  follow  a  conviction  under  the  foregoing  Statute. 

County  of  )        To  A.  C,  one  of  the  Constables  of  tlie 
^  township  of  in  the  said  county. 

[Seal.] 

[Seal.]         Whereas,  on  the  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  A.  O., 

of  in  the  said  county,  yeoman,  on  the  complaint  and 

prosecution  of  A.  F.,  a  licensed  ferryman,  was  duly  convic- 
ted before  us,  A.  M.,  and  A.  R.,  Esquires,  two  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said  county,  for  that 

he  the  said  A.  O.,  on  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  for  a  certain 

sum  as  hire  paid  to  him  the  said  A.  O.,  and  without  his  being 
licensed  as  a  ferryman,  and  without  the  consent  and  desire 
of  the  said  A.  F.,  did  ferry  and  carry  over  a  certain  river 

called  ,  at  in  the  said  county,  a  certain  person 

named  A.  T.,  at  which  part  of  the  said  river  there  was  then  a 
ferry  duly  established,  and  of  which  the  said  A.  F.,  was  then 
and  there  the  duly  licensed  and  established  ferryman,  and 


vviiich  said  A.  F.,  was  then  and  there  ready  and  willing  as 
such  ferryman  to  ferry  and  carry  the  said  A.  T.,  over  the 
said  river  ;  contrary  to  the  Statute  in  such  case  made  and 
provided  ;  And  whereas  he  the  said  A.  O.,  on  his  said  con- 
viction, was  by  us  the  said  Justices,  for  his  said  offence,  ad- 
judged to  pay  the  sum  of  besides  the  costs  of  his  pro- 
secution before  us  for  his  said  offence,  pursuant  to  the  Sta- 
tute in  such  case  provided  ;  whicli  costs  we  have  ascertained 

and  assessed  at  the  sum  of  ;  And  whereas  the  said  A. 

O.,  hath  hitherto  neglected  and  refused  to  pay  and  hath  not 
yet  paid  the  said  several  sums,  or  any  part  thereof ;  These 
are  therefore  to  command  you  to  distrain  the  goods  and  chat- 
tels of  the  said  A.  O.,  and  on  the  goods  and  chattels  so  dis- 
trained, to  levy  the  said  several  sums,  and  if  within  the  space 
of  five  days  next  after  such  distress  made,  the  said  sums,  to- 
gether with  the  reasonable  charges  of  taking  and  keeping  the 
said  distress,  to  be  by  us  allowed,  shall  not  be  paid,  that  then 
you  do  sell  the  said  goods,  and  out  of  the  money  arising  by 

such  sale,  that  you  do  pay  the  said  sum  of  to  the  said 

A.  P.,  and  the  said  sum  of — — ,  the  costs  aforesaid,  to  us 
the  said  Justices,  to  be  applied  and  disposed  of  as  by  law 
provided,  returning  to  him  the  said  A.  O.,  the  overplus  (if 
any)  on  demand,  the  reasonable  charges  of  taking,  keeping, 
and  selling  the  said  distress,  being  first  deducted.  And  if 
no  goods  or  chattels  of  the  said  A.  O.,  sufficient  to  satisfy  the 
said  fine  and  costs,  can  be  found  by  you  whereon  to  levy  for 
payment  of  the  same.  We  further  command  you,  that  you 
thereupon  take  the  body  of  the  said  A.  O.,  and  commit  him 

to  the  common  gaol  of  the  said  county,  at  to  be  held 

and  detained  in  the  said  gaol,  for  the  space  of  —  days,  un- 
less he  shall  sooner  pay  the  said  fine  and  costs ;  and  for  so 
doing  this  shall  be  your  sufficient  warrant.    Herein  fail  not. 

Given  under  our  hands  and  seals  at  ,  the  day 

of  ,  in  the  year  aforesaid. 

A.  M.,  J.  P. 
A.  R.,  J.  P, 

If  the  Conviction  is  for  any  offence  of  the  Ferryman, 
the  Warrant  must  of  course  be  filled  up  accordingly,  stating 
such  offence  as  nearly  as  may  be  in  the  words  of  the  Act. 

— m — - 
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By  the  2  G.  3,  c.  5,  1  V.  80.  The  Justices  in  Sessions  Firewards 
at  HaUfax  are  authorized  to  appoint  Firewards  for  the  town  of  Halifax. 
Halifax  ;  and  any  person  disobeying  the  orders  of  such  Fire- 
wards  at  the  time  of  fires,  may  within  two  days  after  such 
!  disobedience,  be  informed  against,  and  prosecuted  for  the 
same,  before  two  Justices ;  and  on  conviction  shall  forfeit 
and  pay  forty  shillings,  to  be  levied  and  distributed  by  the 
direction  of  such  Justices,  among  the  poor  most  distressed 
by  the  fire  ;  and  in  case  of  inability  to  satisfy  the  fine,  the 
offender  shall  suffer  ten  days  imprisonment. 

Sec.  3.    Two  Magistrates,  or  Firewards,  may  order  any  Pulling  down 
i  house  to  be  pulled  down  to  stop  a  fire  ;  and  upon  the  owners 
\  of  houses  so  pulled  down  making  application  as  soon  as  may 
be,  to  the  first  Justice  in  the  commission  of  the  peace  for  the 
town  and  county,  or  in  his  absence  to  the  next  named  in  such 
commission,  such  Justice  shall  call  a  special  Session  of  Jus- 
tices, which  Court  on  being  satisfied  by  such  proof  as  shall 
be  brought,  of  the  justice  of  the  claims  made,  shall  issue  an 
order  for  a  valuation  of  the  damages  so  sustained,  to  be  made 
by  two  or  more  indifferent  persons,  who  shall  make  a  return 
of  their  proceedings  upon  oath,  into  the  said  Court  by  the 
day  fixed,  whereupon  the  Court  shall  appoint  two  or  more 
assessors,  who  shall  tax  the  houses  of  the  inhabitants  that 
have  not  been  burnt,  at  such  rates  as  they  shall  think  just,  in 
proportion  to  the  value  of  the  houses  that  are  to  be  taxed, 
for  paying  the  said  damages,  and  the  charges  of  valuation, 
taxation,  and  collection,  together  with  the  other  fees  of  the 
Court,  to  be  settled  before  the  making  such  assessment ;  and 
the  said  assessors  shall  report  their  proceedings  to  the  Court, 
also  upon  oath.    And  the  said  Court  shall  thereupon  issue 
an  order  for  collecting  the  monies  so  taxed,  and  in  case  of 
non-payment,  the  same  shall  be  levied  by  warrant  of  distress, 
to  be  obtained  from  any  one  of  the  said  Justices,  upon  ap- 
plication to  him  by  the  collector  or  collectors  of  the  said  tax. 
And  as  soon  as  the  assessments  are  so  collected,  the  Court 
shall  order  payment  to  be  made  to  the  parties  claiming,  ac- 
cording to  the  report  made  and  approved  of  the  said  damages  ; 
as  also  the  payment  of  such  other  charges  as  aforesaid.  Pro- 
vided, that  if  the  house  where  the  fire  began  sliall  be  pulled 
down,  no  satisfaction  shall  be  made  for  such  house. 

Sec.  5.    Persons  who  shall  rob,  plunder,  purloin,  em-  Stealing  at 
bezzle,  or  convey  away,  or  conceal  any  goods  or  effects  of 
the  distressed  inhabitants,  whose  houses  are  on  fire,  or  en- 
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dangered  thereby  and  put  upon  removing  their  goods  ;  and 
s!iall  not  restore  and  give  notice  to  the  owners,  if  known,  or 
bring  the  goods  into  such  pubhc  place  as  shall  be  appointed 
by  the  Governor  and  Council,  within  two  days  next  after 
proclamation  made  for  that  purpose,  shall  upon  conviction, 
suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy. 
Perpetual. 

l^ddTJ"^  By  the  22  G.  3,  c.  4.  1  V.  227.    Within  twenty  four 

hooks,  '&c.  hours  after  the  extinguishing  of  any  fire,  the  ladders,  fire- 
after  fires.  hooks,  bags,  axes,  saws,  and  buckets  belonging  to  the  fire- 
wards,  shall  be  delivered  at  the  appointed  place  of  their  de- 
posit ;  and  if  after  the  said  twenty  four  hours,  any  of  the 
said  articles  shall  be  found  in  the  possession  of  any  person,  he 
or  she  shall  forfeit  and  pay  a  fine  of  forty  shillings,  to  be 
levied  by  warrant  of  distress  and  sale  of  tfie  offenders  goods, 
before  any  one  Justice  of  the  Peace,  the  said  fine  to  be  paid 
into  the  hands  of  the  Fireward  to  whom  the  said  articles  be- 
longed, and  to  be  applied  for  the  purpose  of  repairing  the 
said  ladders,  fire-hooks,  axes,  buckets,  bags  and  saws. 
The  amount  of  the  cost  of  purchasing  ladders,  fire-hooks, 
axes,  buckets,  bags,  and  saws,  shall  be  levied  on  the  inha- 
bitants of  the  town  and  suburbs  of  Halifax,  by  assessment, 
in  the  same  manner  as  is  provided  for  levying  monies  for  the 
support  of  the  poor,  and  shall  also  be  recovered  accordingly. 
Perpetual. 

Engine  Men.  By  the  23  G.  3,  c.  6.  1  V.  234.  Engine  men  shall 
be  appointed  in  Halifax,  one  of  whom  shall  have  the  power 
of  a  Fireward,  to  command  necessary  assistance  in  taking  the 
Engine  to  and  from  the  place  of  fire  ;  and  any  person  refus- 
ing to  obey  such  orders  shall  be  subject  to  the  same  fines  as 
imposed  by  the  aforesaid  Act  of  the  2  G.  3.  c.  5.  Expences 
of  repairs  of  the  Engine,  shall  be  levied  by  assessment,  un- 
der the  order  and  direction  of  the  Grand  Jury  and  Justices  in 
Sessions  at  Halifax.  Perpetual. 
Sweeping  By  the  28  G.  3,  c.  8.  1  V.  257.    The  Firewards  at 

Chimnies.  Halifax,  shall  appoint  and  license  ChimneySweepers,  and  make 
regulations  for  sweeping  chimneys  once  a  month  at  farthest. 
And  if  a  fire  shall  happen  in  any  house,  or  chimney,  so  as  to 
occasion  alarm  or  danger,  unless  the  occupant  of  such  house 
shall  make  it  appear  that  the  chimney  or  chimnies  of  such 
house,  have  been  swept  according  to  such  regulations,  by 
some  licensed  sweeper,  such  occupant  shall  forfeit  and  pay 
a  fine  of  forty  shillings,  to  be  recovered  on  the  complaint  of 
any  one  of  the  Firewards,  before  any  Justice  of  the  Peace  for 
the  county,  and  to  be  levied  by  warrant  of  distress  on  the 
offenders  goods  and  chattels  ;  and  for  want  thereof,  on  his 
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body  ;  and  to  be  paid  into  the  hands  of  such  Firevvard,  to  be 
by  him  apphed  to  the  repair  of  the  Fire  Engines,  or  Water 
Buckets,  or  such  other  uses  as  the  safety  of  the  town  from 
fire  may  require.  And  any  Fireward  neglecting  to  give  infor- 
mation, or  to  make  complaint  in  such  case,  shall  forfeit  and 
pay  five  pounds  to  the  use  of  the  poor  of  the  town,  to  be  re- 
covered before  the  Justices  in  Sessions  for  the  county,  on  the 
complaint  of  any  inhabitant  of  the  town,  being  a  freeholder 
or  housekeeper. 

Sec.  3.    It  shall  be  lawful  for  any  three  of  the  fire-  Removing 
wards,  on  view  of  any  chimney,  stove  pipe,  or  smoke  fun-  J;r«'tenng 
nel  in  said  town,  which  they  may  deem  to  be  dangerous  and  ' 
insufficiently  built,  or  secured,  to  prevent  the  risk  of  fire,  to 
order  the  same  to  be  removed,  altered,  or  repaired,  as  they 
may  direct,  within  twenty  four  hours,  or  such  other  reason- 
j    able  time  as  they  may  allow.    And  if  the  occupant  of  the 
I    house  or  building  in  which  the  same  is  placed,  shall  neglect  to 
{    remove,  repair,  or  secure  the  same  as  directed,  such  Fire- 
I    wards  shall  apply  to  any  one  Justice  and  three  Freeholders  . 
1    within  the  town,  to  examine  the  same.    And  in  case  such 
I    Justice  and  Freeholders  shall  agree  in  opinion  with  said  Fire- 
I    wards,  that  such  chimney,  stove-pipe,  or  funnel,  is  likely  to 
I    endanger  the  town,  or  any  building  ;  and  the  owner  or  occu- 
I    pant  of  the  house,  or  building  where  the  same  shall  be  plac- 
j    ed,  shall  not  then  give  to  such  Firewards,  sufficient  security 
I    to  alter,  repair,  or  remove  the  same,  as  they  shall  direct, 
such  Justice  shall  order  the  same  to  be  immediately  removed 
or  prostrated  as  a  common  nuisance ;  and  shall  issue  a  war- 
rant of  distress  to  seize  and  sell  at  public  auction,  so  much  of 
the  goods  and  chattels  of  such  owner  or  occupant,  as  shall  be 
sufficient  to  defray  the  expense  of  the  removal,  or  prostration 
of  such  nuisance. 

Sec.  4.  The  Sessions  at  Halifax  may  make  assess- 
ments from  time  to  time  on  the  inhabitants,  for  the  purchase 
and  repair  of  fire  engines.  Perpetual. 

By  the  30  G.  3,  c.  1,  1  V.  277.  The  fine  of  40  shil- 
lings imposed  by  the  foregoing  Statute,  on  persons  neglect- 
ing to  sweep  their  chimnies,  is  reduced  to  ten  shillings  ;  the 
same  to  be  recovered  and  applied  as  directed  by  the  said 
foregoing  Statute.  And  all  the  clauses  and  things  contain-  Shelburne. 
ed  in  all  the  foregoing  Acts,  and  in  this  Act,  are  extended 
to  the  town  of  Shelburne,  in  the  same  manner  as  if  the  said 
town  had  been  named  therein. 

By  the  31  G.  3,  c.  8,  1  V.  286.  Engine  men  at  Hali- 
fax are  exempted  from  working  on  the  highways,  or  serving 
as  jurors  or  constables.  Perpetual. 
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By  the  33  G.  3,  c.  7,  1  V.  318.  The  before  recited 
Act  of  2  G.  3,  c.  5,  and  also  the  foregoing  several  Acts  of 
the  23,  28,  and  30  G.  3,  are  extended  to  the  towns  of 
Windsor,  Annapohs,  and  Lunenburg.  Provided,  that  it 
shall  be  lawful  for  the  Justices  in  Sessions,  to  assign  the 
limits  within  which  the  inhabitants  of  the  said  towns  shall  be 
liable  to  make  good  losses  sustained  and  recoverable  under 
the  said  Act  of  2  G.  3,  c.  5.  PerpetuaL 

By  the  41  G.  3,  c.  1.  1  V.  435.  The  before  recited 
Act  of  2  G.  3,  c.  5,  and  also  all  the  other  foregoing  Acts, 
are  extended  to  the  town  of  Liverpool,  in  as  ample  a  man- 
ner as  if  the  said  town  had  been  named  therein.  Perpetual. 

By  the  47  G.  3,  c.  15.  2  V.  11.  Additional  Engine 
men  and  Firewards  may  be  appointed  in  Hahfax,  and  Engine 
men  in  the  towns  of  Annapolis,  Windsor,  Shelburne,  Liv- 
erpool, and  Lunenburg,  are  exempted  from  working  on  the 
highways.  Perpetual. 

By  the  52  G.  3,  c.  13.  2  V.  90.  The  Justices  in  Ses- 
sions at  Halifax,  on  application  of  the  Firewards,  may  order 
such  number  of  hooks,  chains,  ropes,  ladders,  axes,  and 
saws  to  be  provided,  as  the  Justices  may  deem  expedient ; 
and  may  order  the  cost  of  providing  the  same,  and  keeping 
them  in  repair,  to  be  assessed  and  levied  in  the  same  man- 
ner as  the  poor  rates.  The  Sessions  shall  appoint  Firemen, 
who  shall  have  charge  of  the  said  hooks,  chains,  ropes,  lad- 
ders, axes,  and  saws,  and  shall  be  exempted  from  working 
on  the  highways  ;  and  one  of  whom,  to  be  named  by  the 
Sessions,  shall  have  the  authority  of  a  Fireward,  to  order 
assistance  for  conveying  the  said  implements  to  and  from  a 
fire  ;  and  any  person  refusing  to  obey  any  such  order,  shall 
be  subject  to  the  same  fine,  [of  40  shillings]  as  is  imposed 
by  the  aforesaid  Act  of  2  G.  3,  c.  5,  for  refusing  to  obey 
the  orders  of  a  Fireward.  Persons  who  shall  have  in  their 
possession,  any  of  the  said  implements  belonging  to  the 
Firemen,  and  shall  neglect  to  return  them  within  twenty- 
four  hours  after  a  fire,  or  shall  be  found  using  them,  except 
at  the  time  of  the  fire,  or  on  the  alarm  thereof,  shall  be 
subject  to  the  same  penalty  [of  40  shiUings]  as  is  provided 
for  a  similar  offence,  in  and  by  the  before  recited  Act  of  the 
22  G.  3,  c.  4,  and  to  be  recovered  and  applied  as  therein 
directed.  And  every  Constable  at  Halifax,  who  at  a  time 
of  fire,  or  the  alarm  thereof,  shall  refuse  or  neglect  to  obey 
the  orders  of  any  Fireward,  shall,  upon  conviction  thereof 
before  one  Justice,  forfeit  a  fine  not  less  than  five  shiUings, 
nor  more  than  twenty  shillings ;  and  every  such  Constable, 
if  called  on  by  the  Justices  in  Special  Sessions,  after  any 


FIRES. 


213 


fire,  or  alarm  thereof,  shall  prove  by  certificate  from  one  or 
more  of  the  Firewards,  that  he  duly  attended  and  did  his 
duty  at  such  fire,  or  shall  shew  to  the  satisfaction  of  such 
Justices  that  he  had  a  sufficient  cause  which  prevented  him 
from  so  attending  ;  and  if  he  shall  neglect  to  produce  such 
certificate,  or  excuse,  he  shall  for  every  such  neglect  be  lia- 
ble to  the  same  fine  of  not  less  than  five  shillings  nor  more 
than  twenty  shillings.  And  the  Clerk  of  the  Peace  shall 
read  this  clause  to  the  Constables.  Two  Fire  Bells  shall  be  Fire  Bells, 
provided  and  paid  for,  in  the  manner  directed  in  the  first 
clause  of  this  Act,  and  the  Sessions  shall  make  regulations 
for  prevening  boys  and  others  from  unnecessarily  ringing 
them,  or  injuring  them  ;  and  shall  impose  a  fine  not  ex- 
ceeding twenty  shillings  for  each  such  offence.  The  parents 
of  children  under  age,  and  the  masters  of  apprentices,  trans- 
gressing such  regulations,  shall  be  liable  to  the  payment  of 
such  fine,  which  shall  be  levied  on  their  goods  and  chattels. 
Licensed  chimney  sweepers,  shall  give  bonds  to  perform  the  Chimney 
duty,  and  on  failing  to  comply  with  the  regulations  in  that  Sweepers, 
behalf  made  by  the  Firewards,  and  approved  of  by  the  Ses- 
sions, shall,  for  each  offence,  forfeit  a  fine  of  not  less  than 
five  shillings,  nor  more  than  twenty  shillings ;  to  be  reco- 
vered before  one  Justice,  on  the  oath  of  one  credible  wit- 
ness ;  and  if  the  person  so  convicted,  shall  not  have  suffici- 
ent goods  whereon  distress  may  be  made  to  the  value  of  the 
fine  imposed,  or  shall  not  pay  the  same  within  ten  days  after 
conviction,  then  the  Justice  may,  by  warrant,  commit  such 
offender  to  the  gaol,  or  house  of  correction,  for  a  term  not 
exceeding  ten  days.  Perpetual, 

By  the  58  G.  3,  c.  33.  3  V.  38.  No  person  at  the  time  Pulling  down 
of  a  fire  in  HaUfax,  shall  break  open  the  doors  or  windows  1^!^^!'^^^'^^°^*^/^* 
of  any  building,  or  attempt  to  pull  the  same  down,  or  order 
others  to  do  so,  unless  orders  for  so  doing  shall  have  been 
first  given,  either  by  the  owner  of  the  house,  or  by  at  least 
four  Firewards,  or  Magistrates  ;  and  any  person  so  doing, 
shall,  for  each  offence,  forfeit  a  fine  of  forty  shillings,  to  be 
recovered  as  is  directed  in  and  by  the  second  section  of  the 
aforesaid  Act  of  2  G.  3,  c.  5,  and  the  person  so  offending, 
shall  be  answerable  to  the  owner  of  such  building,  for  the 
damages  done  to  the  same.  And  the  town  of  Halifax  shall 
not  be  liable  for  any  damage  done  by  pulling  down,  or  injuring 
any  building  at  the  time  of  fire,  unless  orders  for  so  doing  shall 
have  been  given  by  at  least  four  Magistrates  or  Firewards. 
No  compensation  shall  be  allowed  from  the  town  of  Halifax 
for  a  house  pulled  down  after  it  has  taken  fire.  PerpetuaL 

By  the  60  G.  3,  c.  7.  3  V.  66.    Buildings  in  Halifax, 
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of  Stone  or  brickj  covered  with  tile,  slate,  tin,  or  sheet  iron, 
shall  not  be  assessed  for  more  than  one  fourth  of  their  value, 
towards  paying  for  any  building  which  has  been  pulled  down 
at  the  time  of  fire.  And  all  stone  and  brick  buildings,  cover- 
ed with  shingles,  shall,  in  such  case,  be  assessed  for  one 
half  of  their  value. 

Sec.  4.  The  before  recited  Act  of  52  G.  3,  c.  13,  Is 
extended  to  the  towns  of  Annapohs,  Windsor,  Lunenburg, 
and  Liverpool.  Perpetual. 

By  the  1  &  2  G.  4,  c.  32.  3  V.  114.  The  before  re- 
cited Act  of  2  G.  3,  c.  5,  with  all  the  other  foregoing  Acts, 
in  addition  to,  or  amendment  thereof,  are  fully  extended  to 
the  town  of  Dartmouth.  Perpetual. 

By  the  3  G.  4,  c.  4.  3  V.  122. 
Acts,  of  2  G.  3,  c.  5,  and  of  52  G.  3, 
to  the  town  of  Yarmouth.  Perpetual. 

By  the  4  G.  4,  c.  24.  3  V.  167.  The  before  recited 
Acts  of  2  G.  3,  c.  5  ;  22  G.  3,  c.  4  ;  and  28  G.  3,  c.  8  ;  also, 
1st  and  2nd  Sections  of  30  G.  3,  c.  1,  and  1st,  2nd  and  3rd 
Sections  of  60  G.  3,  c.  7,  are  extended  to  the  town  of  Pictou. 
Perpetual. 

By  the  5  W.  4,  c.  12.  4  V.  380,  Which  relates  only 
to  the  town  of  Halifax,  sundry  regulations  are  established, 
for  preventing  fires,  and  for  the  more  speedily  and  effectually 
extinguishing  the  same,  by  enforcing  the  attendance  and  as- 
sistance of  the  inhabitants  on  such  occasions,  with  further 
enactments  concerning  Fire  wards.  Engine  Men,  and  Con- 
stables ;  and  imposing  penalties  for  breaches  of  the  provisions 
of  the  Act.  Perpetual. 


The  before  recited 
c.  13,  are  extended 


For  information  as  to  the  course  of  proceedings  for  the 
recovery  of  the  fines,  directed  in  the  several  foregoing  Sta- 
tutes to  be  recovered  before  a  Justice  or  Justices,  and  for  the 
Forms  requisite  in  such  cases,  see,  respectively,  Titles, — 
Information,  Summons,  Conviction,  Distress,  Commitment. 
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By  the  2  G.  3,  c.  4.  1  V.  79.  Persons  who  shall 
make,  or  cause  to  be  made,  or  shall  give,  sell,  or  utter  any 
squibs,  rockets,  serpents,  or  other  fireworks,  or  any  moulds 
or  instruments  for  making  the  same,  and  persons  who  shall 
throw,  or  fire,  or  be  aiding  and  assisting  in  throwing  or  firing 
of  the  same,  into  any  public  street,  house,  shop,  highway, 
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passages,  or  water ;  or  who  shall  permit  any  squibs,  or  other 
fireworks  to  be  thrown  or  fired  from  their  houses,  shops, 
lodgings,  or  habitations,  or  in  any  place  thereto  belonging, 
or  adjoining  to  any  public  street,  road,  or  passage,  or  any 
other  place,  shall,  each  and  every  of  them,  for  each  and  every 
of  such  offences,  on  conviction  thereof  before  any  one  Jus- 
tice of  the  peace,  where  the  offence  was  committed,  by  the 
confession  of  the  party,  or  on  the  oath  of  one  credible  wit- 
ness, forfeit  and  pay  the  sum  of  forty  shillings  :  such  forfei- 


!   tures  to  be  levied  by  distress  and  sale  of  the  goods  of  every 
I   such  offender,  by  warrant  of  such  Justice  ;  the  one  half  of 
I    every  such  forfeiture  to  be  to  the  use  of  the  poor  where  the 
offence  was  committed,  and  the  other  half  to  the  use  of  those 
who  shall  prosecute  such  offenders  to  conviction.    And  if  any 
such  oflTender  shall  not,  immediately  on  conviction,  pay  to 
the  said  Justice,  the  said  forfeiture,  such  Justice  shall,  by 
warrant,  commit  such  offender,  so  convicted,  to  the  house  of 
correction,  or  gaol,  for  any  time  not  exceeding  fourteen  days ; 
unless  such  offender  shall  sooner  pay  the  said  forfeiture  to  the 
j    said  Justice.    Provided,  that  nothing  in  the  Act,  shall  debar 
the  Governor  or  the  Commanding  Officers  of  the  troops,  or 
any  persons  employed  under  them,  from  making  and  firing 
off  any  such  fireworks.  • 

Sec.  4.  No  person  shall  make  any  bonfire,  within  three 
hundred  yards  of  any  buildings,  or  stacks  of  hay,  or  corn, 
under  the  penalty  of  forty  shillings  ;  to  be  recovered  and  ap- 
plied in  the  manner  herein  before  mentioned.  Perpetual, 

Note.  There  is  an  evident  inconsistency,  and  indeed 
contradiction  in  the  terms  of  the  foregoing  Statute,  with  re- 
gard to  enforcing  the  payment  of  the  penalties.  In  the  first 
place,  it  is  prescribed,  that  the  forfeitures  shall  be  levied  "  by 
w^arrant  of  distress;"  and  directly  after  it  is  said,  that  if  the 

I  offender  "  shall  not  pay  the  forfeiture  to  the  Justice,  imme- 
diately on  Conviction,  he  shall  be  committed,"  &c.  It  is 
presumed,  however,  that  it  is  intended,  that  where  the  party 
convicted  has  any  goods  whereon  a  warrant  of  distress  may 
be  levied,  such  warrant  shall  be  issued  ;  and  that  he  is  to  be 
committed,  only  in  the  case  of  his  having  no  goods,  or  where 
none  can  be  found,  on  which  to  levy  the  warrant.  In  the 
case  of  a  person  under  age,  or  any  other  who  has  no  goods 
whereupon  distress  may  be  made,  it  seems  clear  that  such 
offender  upon  failing  to  pay  the  penalty  immediately  on  con- 
viction, may  at  once  be  committed  by  the  warrant  of  the  Jus- 

I  tice. 


For  directions  as  to  the  proceedings  of  the  Justice,  under 
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this  Statute,  and  for  the  Forms  which  may  readily  be  made 
to  serve,  see  respectively,  Tides, — Information,  Summons, 
Conviction,  Distress,  Commitment. 

— m — 
FISH. 

By  the  9  G.  4,  c.  20.  4  V,  33.  A  chief  Inspector, 
and  deputy  Inspectors  of  all  pickled  fish  shall  be  appointed, 
whose  duty  it  shall  be  to  inspect  such  fish,  and  to  see  that  the 
same  are  assorted  into  different  qualities,  and  that  the  casks 
in  which  the  same  are  put  up,  are  of  certain  specified  des- 
criptions, and  contain  certain  prescribed  quantities  of  such 
fish  ;  and  that  the  fish  are  good  and  well  packed,  and  shall 
brand  such  casks  according  to  the  kind  and  qualities  of  the 
fish  put  up  therein. 

Sec.  5.  If  any  master  of  a  vessel,  or  other  person,  shall 
put  or  receive  on  board  any  vessel,  or  other  carriage  of  con- 
veyance, to  transport  from  the  Province,  any  pickled  or  w  hole 
fish,  packed  in  casks,  which  are  not  inspected  and  branded 
in  the  manner  prescribed  by  the  Act,  such  offender  shall,  on 
conviction,  forfeit  not  less  than  thirty  shillings,  or  more  than 
forty  shillings  for  every  hundred  pounds  of  such  uninspected 
fish. 

Improperly  Sec.  7.    If  the  chief  Inspector  or  any  deputy  shall  brand 

branding,  &c.  ^ny  cask,  the  contents  of  which  he  has  not  inspected,  pack- 
ed, salted,  and  coopered  according  to  the  true  intent  of  the 
Act ;  or  if  he  shall  permit  any  other  person  to  use  his  brands, 
in  violation  or  evasion  thereof,  such  offender  shall  forfeit  for 
every  cask  so  branded,  the  sum  of  five  pounds,  and  be  liable 
to  be  removed  from  his  office. 
Selling  or  ex-  Sec.  8.  If  any  picklcd  or  barrelled  fish  as  aforesaid, 
not^nf  ected  ^^^^^  board  any  boat,  vessel,  or  carriage  of  con- 

notinspecte  .  ^.gy^^j^^g^  ^-^^l-^  \Y\tent  to  sell  or  export  the  same,  contrary  to 
the  provisions  of  the  Act,  it  shall  be  lawful  for  any  Justice  for 
the  county,  upon  information  given  him,  to  issue  his  warrant 
to  the  sheriff  or  his  deputy,  or  to  any  constable  of  the  town 
in  which  such  boat,  vessel,  or  carriage  may  be,  requiring 
them,  respectively,  to  seize  and  secure  said  fish,  and  carry  the 
same  to  the  chief  Inspector,  or  a  deputy  Inspector,  whichever 
may  be  nearest ;  and  such  Inspector,  or  deputy,  shall  open, 
inspect,  pack  and  brand  the  casks,  and  detain  the  same,  until 
the  expenses  of  so  doing,  and  all  other  charges  arising  from 
such  seizure,  shall  be  paid.  And  every  person  when  required, 
shall  give  his  necessary  aid  to  the  officer  having  such  warrant, 
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on  pain  of  forfeiting  thirty  shillings  for  his  refusal.  Tempo- 
rary. 

By  the  10  G.  4,  c.  30.  4  V.  54.  The  first,  third,  and 
ninth  Sections  of  the  foregoing  Act  are  repealed  ;  and  all  the 
before  recited,  as  well  as  the  other  clauses  thereof,  and  also 
the  present  Act,  are  extended  and  made  to  apply  to  all  pickled 
fish,  packed  for  sale,  whether  intended  for  exportation,  or 
consumption  within  the  Province. 

Sec.  16.  The  sorting,  weighing,  inspecting  and  brand- 
ing any  cask  of  fish,  as  directed  by  this  Act,  shall  be  made 
and  done,  either  by  or  in  the  immediate  presence  and  sight 
of  the  chief  Inspector,  or  of  some  one  of  the  deputy  Inspec- 
tors ;  and  unless  in  such  immediate  presence  and  sight  of  an 
Inspector,  no  other  person  shall  be  allowed  to  brand  a  cask, 
or  sort  or  inspect  such  fish,  under  the  penalty  of  three  pounds, 
upon  the  Inspector  sutTering  the  same  to  be  done. 

Sec.  19.  Whosoever  shall  in  or  from  any  cask,  inter-  Disposing  of 
mix,  take  out,  or  shift  any  inspected  fish,  packed  or  brand-  impro- 
ed  according  to  the  directions  of  the  Act,  or  put  therein  other  ^' 
fish,  for  sale  or  exportation,  contrary  to  the  true  intent  of 
the  foregoing  Act,  and  the  present  one ;  and  whosoever 
shall  sell,  or  export,  or  offer  for  sale  or  exportation,  or  cause 
to  be  sold  in,  or  exported  from  the  Province,  any  tainted  or 
damaged  fish,  or  any  tierce,  barrel,  or  half  barrel  of  pickled 
fish,  not  inspected  and  branded  according  to  this  Act  ;  and 
whosoever  shall  carry  or  convey  from  the  vicinity  of  Halifax, 
or  any  of  the  outports  or  other  places  in  the  Province,  into 
the  inland  or  other  parts  thereof,  any  fish,  packed  in  tierces, 
barrels,  or  half  barrels,  and  intended  for  consumption,  but 
not  being  branded  as  herein  before  directed  ;  whosoever  be- 
ing the  master  of  any  vessel,  having  on  board  any  pickled 
fish  for  exportation,  or  being  the  shipper  thereof,  shall  not 
produce  to  the  principal  officers  of  the  Customs  for  the  Port, 
before  the  ships  departure  therefrom,  such  certificates  of  the 
chief  Inspector,  or  any  deputy  Inspector,  as  is  by  the  fore- 
going Act  directed,  each  and  every  of  the  parties  so  offend- 
ing, shall  pay  a  penalty  of  twenty  shillings,  for  every  hun- 
dred weight  of  the  fish  in  this  Section  referred  to. 
I  Sec.  21.    All  pickled  fish  not  inspected  and  branded  Forfeiture  of 

I  according  to  the  Act,  or  tainted  or  damaged,  being  in  tier- 
'  ces,  barrels,  or  half  barrels,  and  shipped  for  exportation,  or 
offered  for  sale  in  the  Province,  or  found  while  being  con- 
veyed into  the  inland  ports  of  the  Province  ;  and  all  fish 
taken,  shifted,  or  intermixed,  from  or  in  the  cask  after  the 
I  inspection  and  branding  thereof,  shall  be  and  is  hereby  de- 
clared forfeited. 
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Sec.  22.  All  pecuniary  penalties  imposed  by  the  fore- 
going Act,  and  the  present  one,  shall  be  recovered  before  a 
Justice  or  Justices  of  the  Peace,  or  any  Court  of  Record 
having  jurisdiction  to  the  amount  of  the  penalty  sued  for ; 
and  all  pickled  fish  forfeited  shall  be  seized  by  the  Chief  In- 
spector, or  any  of  his  deputies,  or  the  Collectors  of  Impost 
and  Excise,  and  the  Officers  of  the  Provincial  Revenue,  and 
unless  the  fish  is  tainted  or  damaged,  shall  be  condemned 
and  adjudged  before  any  one  or  more  Justices  of  the  Peace, 
or  in  any  Court  having  jurisdiction,  according  to  the  value 
thereof ;  and  the  proceeds  of  such  forfeitures  and  of  the 
penalties  aforesaid,  shall  be  applied,  one  half  for  the  benefit 
of  common  schools  in  the  tovi^n  where  the  offence  is  commit- 
ted, and  the  other  half  to  him  who  will  sue  for  the  same. 
Provided,  that  tainted  and  damaged  fish,  shall,  without  be- 
ing condemned,  be  destroyed  or  sold  for  manure. 

Sec.  25.  When  any  quantity  of  fish,  not  exceeding 
twenty  barrels,  shall  be  required  to  be  inspected,  the  same,, 
shall  be  brought  to  the  store,  wharf,  or  place  of  business  of 
the  Inspector  ;  but  if  the  quantity  be  greater,  the  Inspector, 
on  payment  or  tender  of  his  fees  for  travel,  at  the  rate  of 
sixpence  per  mile,  from  the  place  of  his  residence  and  back, 
shall  attend  at  the  place  where  the  fish  may  be,  and  inspect 
the  same,  within  two  days  after  being  requested  thereto,  un- 
der the  penalty  of  forfeiting  to  the  owner  thereof,  three 
pounds  for  each  day,  that  he  shall,  after  such  space  of  two 
days,  neglect  such  inspection.  Temporary. 

Note.  By  the  following  Statute,  the  travelling  fees  to 
the  Inspector  are  taken  away ;  but  he  is  required  to  perform 
the  duty  prescribed  in  this  clause,  under  the  penalty  mention- 
ed therein^ 

By  the  7  W.  4,  c.  44.  Sess.  1837.  The  two  forego- 
ing Acts,  except  as  altered  and  amended,  are  continued  for 
one  year  ;  and  it  is  enacted,  that  in  future  no  chief  Inspec- 
tor for  any  county  or  district  shall  be  appointed  ;  but  where 
it  shall  be  judged  necessary  Inspectors  shall  be  appointed  in 
the  General  Sessions,  in  the  same  manner  as  other  township 
officers,  and  shall  be  licensed,  and  enter  into  bonds  with 
sureties,  for  the  performance  of  their  duties,  according  to  the 
directions  and  in  the  forms  prescribed  and  set  forth  in  the 
Act ;  and  shall  be  sworn  before  a  Justice  to  the  faithful  dis- 
charge of  their  duties,  and  shall  remain  in  office  until  remov- 
ed by  the  General  Sessions:  and  the  duties,  powers,  and 
authorities,  responsibilities,  and  liabilities  of  such  Inspect- 
ors, shall  be  the  same  as  those  of  any  chief  Inspector,  or 
deputy  Inspector,  under  either  of  the  beforementioned  Acts. 


FISH. 


219 


Provided,  that  the  habihty  of  any  such  Inspector  under  this 
Act  shall  only  extend  to  the  fish  actually  inspected  by  him. 
Every  such  Inspector  shall  be  liable  to  the  same  penalties 
and  forfeitures  for  neglect  of  duty,  as  the  chief  Inspector  or 
any  deputy  Inspector  are  made  liable  to  under  either  of  the 
beforementioned  Acts ;  and  shall  receive  for  inspecting  and 
I  branding  every  tierce  of  pickled  fish, — eight  pence  ;  for 
every  barrel, — five  pence  ;  and  every  half  barrel, — three 
pence  ;  and  for  every  certificate  of  exportation, — one  shil- 
ling. And  every  Inspector  shall  annually,  on  or  before  the 
thirty-first  day  of  December,  make  and  certify  to  the  Clerk 
of  the  Peace,  returns  on  oath  before  a  Justice,  of  all  the 
pickled  fish  inspected  by  him,  and  of  his  fees  for  the  same  ; 
abstracts  of  vi^hich  Returns  shall  yearly,  on  or  before  the 
twentieth  day  of  January,  be  made  by  such  Clerk  of  the 
Peace  to  the  Secretary  of  the  Province.  No  travelling  fees 
shall  be  allowed  to  any  such  Inspector,  for  the  duty  done  by 
him  under  the  25th  Section  of  the  aforesaid  Act  of  the  10 
G.  4,  c.  30.  Inspectors  shall  not  inspect  their  own  fish, 
I  and  if  any  one  of  them  does  so,  he  shall,  on  selling  or  ex-  • 
!  porting  thereof,  be  liable  to  the  same  penalties  and  forfei- 
I  tures  as  if  the  same  had  not  been  inspected.  The  Clerk  of 
the  Peace  shall  be  entitled  to  receive  from  every  Inspector, 
the  fee  of  ten  shillings,  in  full  for  filling  up  and  taking  the 
license  and  bond  required,  and  for  all  services  connected 
therewith. 

Sec.  19.  Every  Inspector  appointed  under  the  Act,  Improperly 
i  for  every  tierce,  barrel,  or  half  barrel,  improperly  branded,  pagjjf '"^ 
i  before  the  same  shall  be  packed,  filled  and  inspected,  shail 
forfeit  the  sum  of  forty  shillings,  to  be  recovered  before  one 
Justice  of  the  Peace  for  the  county,  by  any  person  who  shall 
sue  for  the  same,  in  the  same  manner  as  if  the  said  penalty 
were  a  debt  due,  which  shall  be  paid  and  applied,  one  half 
to  the  person  who  shall  sue  for  the  same,  and  the  other  half 
to  be  paid  to  the  County  Treasurer,  to  be  expended  on  roads 
and  bridges  under  the  direction  of  the  Sessions.  Temporary. 

From  the  directions  contained  in  the  two  first  of  the  fore-  Directions, 
going  Acts  relative  to  the  manner  of  recovering  the  several  pen^ 
alties  mentioned  therein,  and  of  prosecuting  in  the  case  of 
fish  liable  to  forfeiture,  and  particularly  from  a  reference  to 
the  22nd  clause  of  the  foregoing  Act  of  10  G.  4,  c.  30,  it  is  to  be 
inferred  and  understood,  that  where  the  penalty  for  an  offence 
under  either  of  the  said  two  first  mentioned  Acts,  or  the  value 
offish  hable  to  forfeiture,  does  not  exceed  the  sum  of  £3, 
the  prosecution  must  take  place  before  one  Justice  ;  and 
where  the  aoiount  is  above  that  sum,  but  does  not  exceed  £5, 
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such  prosecution  must  be  had  before  two  Justices,  and  where 
the  amount  is  above  that  sum,  it  must  take  place  in  some 
court  of  record.  The  instructions  requisite  with  regard  to 
prosecutions  before  a  Justice  or  Justices  for  the  recovery  of 
any  such  penalties,  and  the  forms  which  may  be  made  to 
serve,  will  be  found  under  the  respective  Titles, — Information, 
Summons,  Conviction.  As  it  is  not  provided  by  either  of  the 
said  two  first  Statutes,  that  after  convictions  before  Justices, 
any  kind  of  final  process  is  to  be  issued  for  enforcing  pay- 
ment of  the  penalties  adjudged,  it  is  conceived,  according  to 
what  has  been  already  advanced  under  other  Titles  relative 
to  similar  omissions,  that  Justices  are  not  authorized,  upon 
such  convictions  under  these  Statutes,  either  to  issue  war- 
rants of  distress,  or  to  commit  to  prison  the  parties  convicted. 
In  the  case  of  fish  forfeited,  although  no  particular  form  of 
proceeding  before  Justices  is  pointed  out  by  the  Statutes,  yet 
it  seems  but  legal  and  proper,  that  an  information,  as  in  the 
case  of  prosecutions  for  penalties,  should  first  be  given  in, 
and  that  the  owner  or  person  having  the  custody  or  posses- 
sion of  the  fish,  should  be  summoned  in  the  usual  form,  to 
answer  to  the  complaint,  and  that  a  hearing  of  the  whole 
case  should  take  place  before  the  Justice  or  Justices,  previous 
to  any  final  decision  being  made  thereon.  The  Justices 
should  make  and  keep  minutes  of  their  proceedings,  and  of 
their  judgments  in  all  such  cases  of  forfeiture  ;  but  they  are 
not  required  to  draw  up  any  particular  form  of  a  judgment, 
as  in  the  case  of  a  conviction  for  a  penalty.  The  forms  of 
an  Information  and  Summons  in  such  prosecutions  for  fish 
forfeited,  and  also  the  form  of  an  Information  under  the  first 
of  the  foregoing  Acts,  for  endeavouring  to  remove  for  sale  or 
exportation  any  fish  not  inspected,  with  the  warrant  for  seiz- 
ing the  same,  will  all  be  found  at  the  end  of  this  Title.  As 
the  fine  of  forty  shillings,  imposed  in  the  19th  clause  of  the 
last  mentioned  Act,  is  to  be  recovered  as  a  debt  due,  the  re- 
quisite directions  and  forms  in  such  case  will  be  found  under 
the  Title, — Summary  Trials. 
Cullers  of  dry  By  the  1  Vic.  c.  2.  Sess.  1838.  So  much  of  the  Act 
fish.  of  the  2  G.  3,  c.  8,  as  relates  to  the  culling  of  dry  fish  is  re- 

pealed, and  the  following  enactments  are  made. 

Sec.  2.  It  shall  be  lawful  for  the  Court  of  General 
Sessions  of  the  Peace,  in  every  county,  annually,  at  the  term 
of  the  said  Court  whereat  town  officers  are  appointed,  upon 
the  recommendation  of  the  Grand  Jury,  to  nominate  and  ap- 
point so  many  fit  and  proper  persons  as  may  be  proper  and 
necessary,  to  be  cullers  of  dry  fish,  who  shall  be  severally 
sworn  to  the  faithful  discharge  of  their  duty,  before  some 
Justice  of  the  Peace  of  such  county. 
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Sec.  3.  If  any  such  culler  of  fish  shall  make  any  certi- 
ficate false  or  untrue  in  any  particular,  or  shall  be  guilty  of 
any  default,  neglect,  or  dereliction  of  duty  in  the  perform- 
ance of  his  duty,  he  shall  forfeit  and  pay  for  every  offence,  a 
penalty  of  five  pounds,  which  shall  be  recovered  upon  com- 
plaint or  information,  before  any  two  Justices  of  the  Peace 
for  the  county  in  which  such  culler  of  fish  resides,  upon  due 
conviction  of  the  offender,  and  be  levied  by  warrant  of  dis- 
tress and  sale  of  the  goods  and  chattels  of  such  ofTender,  and 
be  applied,  one  moiety  to  the  use  of  the  person  who  will  com- 
plain or  inform  for  the  same,  and  the  other  moiety  to  the  use 
of  the  poor  of  the  township  ;  and  if  no  goods  or  chattels  can 
be  found  to  satisfy  such  warrant  of  distress,  the  ofTender  shall 
be  committed  to  the  common  gaol  of  such  county,  there  to 
remain  for  a  period  not  less  than  thirty  days,  unless  the  pen- 
alty hereby  imposed  be  sooner  paid. 

Sec.  4.  Each  culler  (when  employed,)  shall  be  enti- 
tled to  demand,  and  shall  be  paid,  ten  shillings  for  each  and 
every  day  he  shall  be  actually  employed  in  the  inspection  and 
culling  of  fish,  and  no  more.  Perpetual. 

The  course  of  proceedings  to  be  observed  for  recovering 
the  penalty  mentioned  in  the  foregoing  Act,  together  with  the 
requisite  forms,  which  may  readily  be  filled  up  so  as  to  an- 
swer, will  all  be  found,  respectively,  under  the  Tides, — In- 
formation, Summons,  Distress,  Commitment. 

By  the  2  Vic.  c.  42.  Sess.  1839.  If  any  person  shall  inspeciors 
presume  to  act  as  a  public  guager  of  fish-oil,  or  as  an  Inspec-  and  Guaget  a. 
tor  of  pickled  fish,  without  having  been  duly  qualified,  ap- 
pointed and  sworn  according  to  law,  such  person,  so  ofrend- 
ing,  shall  for  every  offence,  forfeit  and  pay  a  fine  or  penalty 
of  five  pounds,  to  be  sued  for  and  recovered  in  a  summary 
way,  as  debts  of  the  like  amount  are  now  recovered,  in  the 
name  of  any  party  who  will  sue  for  the  same  ;  and  the  other 
half  to  the  use  of  the  poor  of  the  town  or  settlement  where 
such  fine  shall  be  recovered. 

Sec.  2.  Every  cask  of  fish  oil  which  shall  be  guaged  by 
any  guager,  shall  be  branded  or  cut  with  a  double  iron,  with 
the  initial  letter  of  the  Christian  name,  and  the  whole  of  the 
Sirname  of  the  Guager,  and  with  the  wor^  "  cod,"  "  dog," 
"  whale,"  "  seal,"  or  whatever  else  may  oe  the  proper  and 
usual  description  of  the  fish  oil  so  guaged  by  him. 

Sec.  3.  No  G  uager  of  fish  oil  shall  be  obliged  to  leave 
his  own  place  of  business,  or  residence,  to  guagea  less  quan- 
tity than  five  barrels ;  and  the  fee  to  be  allowed  to  every 
Guager  for  guaging  a  puncheon  of  fish  oil  shall  be,  one  shil- 
ling, and  for  every  barrel,  nine  pence. 
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See*  4.  W  henever  a  false  description  shall  be  given  by 
nny  Guager,  of  any  fish  oil  guaged  by  him,  or  any  such  fish 
oil)  so  guaged,  shall  be  branded  or  marked  with  a  false  des- 
cription, such  guager,  who  shall  falsely  describe  or  brand  or 
mark  any  such  fish  oil,  shall  forfeit  and  pay  a  fine  or  penalty 
of  six  pence  for  each  and  every  gallon,  so  falsely  described, 
branded,  or  marked,  to  be  recovered  and  applied  as  afore- 
said. Perj^etuaL 

As  it  is  directed  in  the  foregoing  Act,  that  the  fines 
thereby  imposed  are  ^'  to  be  sued  for  and  recovered  in  a  sum- 
mary way,  as  debts  of  the  like  amount  are  now  recovered," 
the  proceedings  and  Forms  for  such  recovery,  will,  in  every 
respect,  be  the  same  as  in  such  cases  of  private  debts,  and 
will  be  found  described  and  given,  under  the  Title, — Sum- 
mary Trials. 

By  the  3  W.  4,  c.  53.  4  V.  234.  Red  or  Smoked 
Herrings,  for  exportation,  shall  only  be  put  up  in  boxes  of 
certain  described  dimensions ;  and  Inspectors  of  such  her- 
rings shall  be  appointed  in  the  Sessions,  in  the  same  manner 
as  other  town  officers,  and  vacancies  in  the  office,  in  hke 
manner,  be  filled  up  by  two  Justices  ;  and  on  the  refusal  of 
such  Inspectors  to  serve,  or  their  being  guilty  of  any  neglect 
or  misbehaviour  in  their  office,  they  shall  be  punished  in  the 
like  manner  as  other  town  officers  in  the  like  case,  under  the 
Act  5  G.  3,  c.  1. 

Note.  This  punishment  is  a  penalty  of  forty  shillings, 
to  be  recovered  before  two  Justices,  on  the  information  of  any 
person  who  will  sue  for  the  same  ;  and  to  be  levied  by  War- 
rant of  Distress. 

Sec.  3.  If  any  smoked  herrings  shall  be  shipped  for  ex- 
portation, before  the  same  have  been  inspected,  approved, 
and  marked  by  the  Inspector ;  or  if  any  such  herrings  shall 
be  sold  and  delivered  in  any  boxes,  before  the  same  shall  have 
been  so  inspected,  approved,  and  marked,  the  same  shall,  on 
information  and  due  proof  thereof  before  any  one  Justice  of 
the  Peace,  be  seized  and  sold  by  warrant  under  the  hand  and 
seal  of  the  said  Justice ;  and  the  net  proceeds  of  such  sale 
shall  be  paid  to  the  Overseers  of  the  Poor,  for  the  use  of  the 
township  where  the  seizure  was  made. 

Sec.  4.  If  the  commander  of  any  vessel  shall  receive 
on  board  of  the  same,  any  smoked  herrings,  to  be  carried 
without  the  township  wherein  the  same  were  smoked  or  pre- 
served, before  the  same  shall  have  been  marked  by  an  Inspec- 
tor, as  hereinafter  directed^  such  commander  shall  forfeit  and 
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pay  the  value  of  such  herrings  not  marked  as  aforesaid,  to  the 
amount  of  fifty  pounds,  according  to  the  price  of  merchanta- 
ble herrings  ;  such  value,  if  not  exceeding  three  pounds,  to 
be  sued  for  before  any  one  Justice  ;  and  if  above  that  sum 
before  any  Court  of  record  ;  the  one  half  of  the  sum  recovered 
in  each  case  to  be  for  the  use  of  His  Majesty,  and  the  other 
half  for  the  benefit  of  the  person  who  will  sue  for  the  same. 

Sec.  5.  The  Inspector  shall  mark  every  box  of  herrings 
which  he  has  inspected  and  approved,  with  a  brand  contain- 
ing the  initial  letter  of  his  christian  name,  and  his  sirname  in 
full,  and  also  the  word  Inspector,"  and  the  name  of  the 
town,  at  full  length,  for  which  he  is  Inspector  ;  and  shall  also 
mark  the  boxes  with  the  quality  of  the  herring,  which  if  of 
the  fattest,  best,  and  most  superior  fish,  shall  be  marked  No. 
1,  and  of  the  poorer,  thinner,  small  and  inferior  fish.  No.  2, 
and  if  any  person  shall  counterfeit,  or  be  concerned  in  coun- 
terfeiting the  said  brand  or  mark  of  the  Inspector,  or  shall, 
without  the  licence  of  the  Inspector,  make  use  of  his  brand  in 
marking  any  box,  or  shall  by  shifting,  put  other  fish  into  any 
box,  previously  marked  by  such  Inspector,  in  order  to  evade 
the  intent  and  meaning  of  the  Act,  such  person  shall  be  pro- 
secuted as  and  for  a  common  cheat,  and  be  punished  as  such, 
by  fine  or  imprisonment,  at  the  discretion  of  the  Court  before 
whom  he  shall  be  convicted. 

Sec.  6.  Inspectors  shall  not  mark  any  boxes  but  such 
as  shall  measure  on  the  inside,  eighteen  inches  in  length, 
twelve  inches  in  breadth,  and  six  inches  in  depth,  or  eighteen 
inches  in  length,  nine  inches  in  breadth,  and  eight  inches  in 
depth,  nor  unless  the  same  shall  be  sufficiently  seasoned, 
strong  and  well  made  ;  the  covers  to  be  well  planed  or  shaved, 
and  the  boxes  close  packed  with  good  red  or  smoked  herrings 
of  one  size,  and  previously  marked  with  the  initial  of  the 
christian  and  the  sirname  name  in  full  of  the  owner  or  packer 
of  the  said  herrings. 

Sec.  7.  Inspectors  shall  receive  from  the  owners  of  the 
herrings,  one-penny-halfpenny  for  every  box  of  the  same 
which  they  shall  inspect  and  mark  ;  and  the  Inspectors  shall 
open  and  sufficiently  reclose  the  boxes ;  and  when  it  shall  be 
found  necessary  to  cull  and  repack,  they  shall  receive  for  do- 
ing the  same,  twopence-halfpenny  for  each  box,  making  in 
the  whole,  for  inspecting,  opening,  culhng,  repacking,  re- 
closing,  and  marking  one  box,  the  sum  of  fourpence. 

Sec.  8.  Inspectors  shall  pubhcly  destroy  all  herrings 
which  they  shall  cull  and  reject  as  not  merchantable.  Con- 
tinued  for  five  years  from  Session  1842. 

Directions  with  regard  to  the  recovery  of  the  penalties 
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imposed  by  the  last  mentioned  Statute,  to  be  recovered  be- 
fore Justices,  and  also  Forms  which  can  readily  be  filled  up 
so  as  to  serve^  will  be  found  under  the  respective  Titles, — ■ 
Information,  Summons,  Conviction,  Distress.  The  Form  of 
an  Information  for  shipping  for  exportation,  or  for  selling 
smoked  herrings  before  inspection,  and  the  Warrant  for  seiz- 
ing and  selling  the  same,  will  be  found  at  the  end  of  this 
Title. 

Information  on  Stat.  9,  G.  4,  c.  20,  <§>  8,  For  putting 
Cas^s  of  Pickled  Fish,  not  Inspected  and  Branded,  on 
hoard  of  a  Vessel,  with  intent  to  sell  or  export  the  same. 

County  of  >     The  information  and  complaint  of  A.  L,  of 
5  the  township  of  ,  in  the  said  county,  yeo- 
man, made  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's 

Justices  of  the  Peace  for  the  said  county,  on  the  —  day  of  

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  . 

Who  says  that  several  casks  of  pickled  fish,  to  the  num- 
ber of  —  casks  thereof,  or  upwards,  which  have  not  been  in- 
spected and  branded  by  any  Inspector  of  pickled  fish,  pursu- 
ant to  law,  have  lately  been  shipped,  and  now  are  on  board 

of  a  certain  vessel  called  the  ,  at  ,  in  the  said  county, 

with  the  intent  to  sell  or  export  the  said  casks  offish,  contrary 
to  the  form  of  the  Statute  in  that  case  made  and  provided. 

A.  I. 

Before  me, 

A.  M.,  J.  P. 

Warrant  thereon. 

County  of )        To  A.  C,  one  of  the  Constables  of  the 
5  Township  of  in  the  said  County. 

[Seal.] 

Whereas  information  and  complaint  have  been  made 
before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  by  A.  I.,  of  the  town- 
ship of  in  the  said  county,  yeoman,  that  several  casks 

of  pickled  fish,  to  the  number  of  casks  thereof,  or  up- 
wards, which  have  not  been  inspected  and  branded  by  any 
Inspector  of  pickled  fish,  pursuant  to  law,  have  lately  been 
shipped,  and  now  are  on  board  of  a  certain  vessel  called  the 

 ,  at  in  the  said  county,  with  the  intent  to  sell  or 

export  the  same,  contrary  to  the  form  of  the  Statute  in  such 
case  made  and  provided  :  These  are  therefore  to  require  and 
command  you,  that  with  necessary  and  proper  assistance,  you 
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do  enter,  in  the  day  time,  on  board  of  the  said  vessel  called 

the  ,  wherever  she  may  be  within  the  said  township  of 

 and  that  you  there  seize  and  take  into  your  custody  and 

possession,  all  barrels  and  other  casks  of  pickled  fish  which 
have  not  been  inspected  and  branded  by  some  Inspector  of 
pickled  fish,  which,  upon  due  search  made,  you  shall  find 
on  board  of  the  said  vessel  ;  and  that  you  do  forthwith  con- 
1  vey  and  deliver  the  same  to  the  Inspector  of  pickled  fish  in 
!  the  said  county,  who  shall  be  nearest  to  the  place  where  the 
said  vessel  may  be,  in  order  that  such  proceedings  may  take 
place  concerning  the  said  fish,  as  are  by  law  directed.  Here- 
in fail  not,  and  make  due  return  to  me  of  your  doings  here- 
on.   Given  under  my  hand  and  seal,  at   in  the  said 

county,  the  —  day  of  ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  

A.  M.,  J.  P. 

If  the  fish  are  in  a  boat  or  other  carriage  of  conveyance, 
the  Information  and  Warrant  must  be  filled  up  accordingly. 
It  will  be  observed,  that  by  a  clause  in  the  Statute,  the  In- 
spector shall  detain  the  fish  until  all  the  charges  arising  from 
the  seizure  of  it,  shall  be  paid. 

Information  of  Inspector  of  Pickled  Fish,  of  such  Fish, 
not  Inspected,  being  offered  for  Sale.  On  10     4,  c.  30. 

County  of  )        The  information  and  complaint  of  A.  I.,  of 

5  in  the  said  county,  an  Inspector  of  pickled 

fish  for  the  township  of  in  the  said  county,  made  before 

me,  A.  M,,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  said  county,  on  the  —  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ^ 

Who  says,  that  on  the  —  day  of  ,  in  the  year  afore- 
said, at  in  the  county  aforesaid,  A.  O.,  of  in  the 

county  aforesaid,  trader,  did  offer  for  sale  and  sell,  barrels 

of  pickled  mackerel,  the  same  not  being  inspected  and  branded 
by  any  Inspector  of  pickled  fish,  contrary  to  the  Statute  in 
such  case  made  and  provided  ;  whereby  the  said  barrels  of 
i    mackerel  are  forfeited,  pursuant  to  the  said  Statute  ;  where- 
I    fore  the  said  A.  L,  prayeth  the  judgment  of  me  the  said  Jus- 
'    tice,  that  the  said  barrels  of  mackerel  may  be  condemn- 
ed as  forfeited,  and  that  the  proceeds  of  the  same  may  be 
i    distributed  and  applied  as  the  law  directs  ;  and  that  the  said 
A.  O.,  may  be  summoned  to  appear  before  me  the  said  Jus- 
tice, to  answer  the  premises.  A.  I. 
Exhibited  before  me, 

A.  M.,  J.  P.  29 
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Summ ons  thereuj)on . 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
y  towjiship  of  ,  in  the  said  county. 

[Seal.] 

Whereas  information  and  complaint  have  been  made 
before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices 

of  the  Peace  in  and  for  the  said  county,  by  A.  I.  of  

in  the  county  aforesaid,  an  Inspector  of  pickled  fish  for  the 

township  of  ,  in  the  said  county,  that  A.  O.  of  

in  the  county  aforesaid,  trader,  on  the  —  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

at  ,  in  the  said  County,  did  offer  for  sale,  and  did  sell 

—  barrels  of  pickled  mackerel,  the  same  not  being  inspect- 
ed and  branded  by  any  Inspector  of  pickled  fish,  contrary 
to  the  Statute  in  such  case  made  and  provided,  whereby  the 
said  mackerel  are  forfeited  :  These  are  therefore  to  require 
you  forthwith  to  summon  the  said  A.  O.,  to  appear  before 

me,  at  ,  in  the  said  county,  on  the  —  day  of  ,  at 

the  hour  of  —  in  the  forenoon  of  the  same  day,  then  and 
there  to  answer  to  the  said  information  and  complaint,  and 
that  such  further  proceedings  may  take  place  therein  as  are 
by  law  directed  ;  and  be  you  then  there  to  certify  what  you 
shall  have  done  in  the  premises.    Herein  fail  you  not. 

Given  under  my  hand  and  seal,  the  —  day  of   ,  in  the 

year  aforesaid.  A.  M.,  J.  P. 

If  the  information  is,  for  shipping  for  exportation,  casks 
of  fish  not  inspected  and  branded,  or  for  conveying  the  same 
into  the  inland  parts  of  the  Province  ;  or  for  taking,  shifting, 
or  intermixing,  from  or  in  the  casks,  any  fish  after  the  in- 
spection and  branding  thereof,  or  for  any  other  oflTence  un- 
der any  of  the  foregoing  Statutes,  whereby  there  is  a  forfei- 
ture of  the  fish,  the  Information  and  Summons  must,  in  each 
case  be  filled  up  accordingly,  stating  the  offence,  as  nearly 
as  may  be,  in  the  words  of  the  Statute. 

Information  on  the  Slat.  3  W.  A,  c,  53.  For  shipping  for 
Exportation  Bed  or  Smoked  Herrings  which  have  not 
been  Inspected  and  Branded. 

County  of  >      The  information  and  complaint  of  A .  I.,  of 

5  in  the  said  county,  yeoman,  made  before 

me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

peace  in  and  for  the  said  county,  on  the  —  day  of  ,  io 

the  year  of  our  Lord  one  thousand  eiglit  hundred  and   . 
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Who  saysj  tliat  several  boxes  of  red  or  smoked  herrings, 
to  the  number  of  —  boxes  thereof,  or  upwards,  which  have 

I  not  been  inspected  and  branded  by  any  Inspector  of  such 
herrings,  pursuant  to  the  law  in  such  case  provided,  have 

I  lately  been  shipped  for  exportation,  on  board  of  a  certain 

vessel  called  the   ,  at  in  the  said  county,  and  are 

now  there,  on  board  of  the  said  vessel,  for  the  said  purpose 
of  exportation,  contrary  to  the  Statute  in  that  case  made  and 
provided,  whereby  the  said  boxes  of  herrings  are  liable  to  be 
seized  and  sold  pursuant  to  the  said  Statute. 

Exhibited  before  me,  A,  I. 

i 

pi  Warrant  thereiqion. 

County  of  )     To  A.  C,  one  of  the  Constables  of  the  Town- 

Hi  5  ship  of  in  the  said  county. 

[Seal.]  Whereas  information  and  complaint  have  been 
made  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  peace  in  and  for  the  said  county,  by  A.  I.,  of  — — 
in  the  said  county  yeoman,  that  several  boxes  of  red  or 

smoked  herrings,  to  the  number  of  boxes  thereof,  or 

upwards,  which  have  not  been  inspected  and  branded  by  any 
Inspector  of  such  herrings,  pursuant  to  the  law  in  such  case 
provided,  have  lately  been  shipped  for  exportation,  on  board 

of  a  certain  vessel  called  the  ,  at  ,  in  the  said  county, 

and  are  now  there  on  board  of  the  said  vessel,  for  the  said 
purpose  of  exportation,  contrary  to  the  Statute  in  that  case 
made  and  provided  ;  whereby  the  said  boxes  of  herrings  are 
liable  to  be  seized  and  sold  pursuant  to  the  said  Statute ; 
These  are  therefore  to  require  and  command  you,  that  with 
necessary  and  proper  assistants,  you  do  enter  in  the  daytime 

on  board  of  the  said  vessel  called  the  ,  wherever  she  may 

be  within  the  said  township  of  ,  and  that  you  there  seize 

and  take  into  your  custody  and  possession,  all  red  or  smoked 
herrings,  in  boxes  or  otherwise,  which  have  not  been  in- 
spected and  branded  by  some  Inspector  of  such  herrings, 
which  upon  due  search  made  you  shall  find  on  board  of  the 
said  vessel  ;  and  that  within  six  days  next  after  such  seizure 
you  do  sell  all  such  herrings  at  public  auction,  giving  due  no- 
tice of  such  sale,  and  you  are  hereby  further  required  to  pay 
over  the  net  proceeds  of  such  sale  to  the  Overseers  of  the 

Poor  of  the  said  township  of  ,  for  the  use  of  the  poor  of 

the  said  township,  the  reasonable  charges  of  taking,  keeping, 
and  selling  the  said  herrings  being  first  deducted  ;  and  you 
are  hereby  commanded  to  certify  to  me  the  said  Justice,  what 


228 


FISH. 


you  shall  have  done  by  virtue  of  this  Warrant.    Given  under 

my  hand  and  seal,  at  in  the  said  county,  the  —  day  of 

■  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and   . 

A.  M.,  J.  P. 

*  If  the  offence  is  for  selling  and  dehvering  such  herrings 

before  inspection  and  marking,  the  Information  and  Warrant 
must  be  filled  up  accordingly,  stating  to  what  person  or  per- 
sons they  were  so  sold  and  delivered ;  and  if  the  fish  are  in 
casks  or  other  packages,  or  in  bulk,  the  fact  must  be  so  sta- 
ted in  the  Information  and  Warrant. 

 ^  
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By  the  10  G.  3,  c.  10.  1  V.  162.  If  any  fisherman  in 
any  vessel,  bark,  or  boat,  shall  throw  into  the  sea,  within 
three  leagues  of  any  of  the  shores  of  this  Province,  any 
heads,  bones,  or  other  offal  of  the  fish  they  may  take,  the 
master  of  such  fishing  vessel,  bark  or  boat,  shall  upon  due 
conviction  thereof  by  the  oath  of  one  credible  witness,  before 
any  one  Justice  of  the  peace,  or  by  view  of  any  such  Justice, 
pay  for  each  and  every  such  offence,  the  sum  of  five  pounds, 
ta  be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  together  with  the  charges  of  such  distress  and  sale, 
rendering  the  overplus  (if  any  be)  to  the  owner  thereof  ; 
one  half  of  every  such  penalty  to  be  to  the  person  who  shall 
inform  and  sue  for  the  same,  and  the  other  half  to  be  paid 
into  His  Majesty's  Treasury  for  the  use  of  the  Province.  Pro- 
vided, that  fishermen  in  boats,  who  split  and  dress  their  fish 
on  shore,  may  throw  the  offal  of  their  fish  into  what  is  called 
the  land  wash.  Perpetual. 

By  the  15  and  16  G.  3,  c.  10.  1  V.  199.  General  or 
Special  Sessions  may,  annually,  make  regulations  for  river 
fisheries,  and  impose  a  penalty  for  breach  thereof,  not  exceed- 
ing ten  pounds ;  and  when  such  penalty  shall  not  exceed  twenty 
shillings,  the  same  to  be  recovered  before  one  Justice,  and 
when  above  that  sum,  and  not  exceeding  three  pounds,  before 
two  Justices.  Said  Sessions  may  also  appoint  overseers  of 
such  fisheries,  who  shall  remove  any  net  or  other  incumbrance 
found  in  the  rivers  contrary  to  such  regulations ;  and  if  no 
person  shall  appear  to  claim  the  same  within  ten  days  after 
public  notice  thereof  given,  such  net  or  seine,  with  the  fish 
ibund  therein,  shall  be  forfeited  and  sold  to  satisfy  the  said 
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penalties  ;  and  the  overplus,  if  any,  shall  be  paid  to  the  Ov- 
erseers of  the  Poor  for  the  use  of  the  poor  of  the  township 
where  the  ofience  was  committed.  Nothing  in  the  Act  shall 
extend  to  those  rivers  where  fish  do  not  resort  in  seasons  for 
spawning."  This  Act  is  made  perpetual  by  18  G.  3,  c.  4. 
1  V.  210. 

By  the  26  G.  3,  c.  7.  IV.  250.  The  Justices  in  Ses- 
sions  may  from  time  to  time  make  regulations  as  to  the  man- 
ner of  placing  nets  and  seines  in  all  such  havens,  rivers, 
creeks,  and  harbours,  as  they  shall  judge  necessary,  and  under 
such  penalty  as  is  expressed  in  the  Act  of  the  3  G.  3,  c.  2.  1 
V.  89.  By  this  last  mentioned  Act,  persons  transgressing  the 
regulations  made  under  the  same,  shall  forfeit  ten  pounds, 
one  half  thereof  to  the  informer,  and  the  other  half  to  the 
poor  of  the  township  where  the  offence  was  committed,  to  be 
recovered  in  any  Court  of  Record.  The  foregoing  Act  of  the 
26  G.  3,  c.  7,  is  made  perpetual  by  the  48  G.  3,  c.  18.  2  V.  21. 

By  the  10  G.  4,  c.  40.  4  V.  66.  Persons  who  shall  place 
any  hedge,  weir,  fish-garth,  net,  seine,  eel-pot,  or  other  in- 
cumbrance, in  or  across  any  river,  brook,  stream,  or  other 
place  where  eels  resort,  between  the  first  day  of  May,  and  the 
twentieth  day  of  June,  shall  for  each  such  incumbrance,  on 
due  conviction  thereof  before  any  two  Justices,  on  the  oath  of 
one  credible  witness  or  more,  forfeit  and  pay  a  sum  not  ex- 
ceeding five  pounds  nor  less  than  forty  shillings,  with  costs  of 
suit ;  one  half  thereof  to  the  informer,  and  the  other  half  to 
the  poor  of  the  township  where  the  offence  was  committed  ; 
and  it  shall  be  lawful  for  any  overseer  of  the  river  fishery,  or 
constable,  or  other  person  within  the  said  limited  time,  to 
seize  and  remove  any  such  incumbrance  ;  and  the  same 
shall  be  thereupon  sold  by  an  order  from  any  two  Justices, 
who  are  authorized  to  grant  the  same,  upon  the  oath  of  the 
person  who  made  the  seizure  ;  and  the  net  amount  of  such 
sale,  after  deducting  all  charges,  shall  be  equally  divided  be- 
tween the  person  making  such  seizure,  and  the  poor  of  the 
township  where  such  seizure  was  made.  All  persons  may 
require  the  aid  of  a  constable,  or  the  overseer  of  the  river 
fishery,  for  the  purpose  of  removing  any  such  incumbrances, 
who,  on  refusal  to  afford  such  aid,  on  being  required,  may 
be  prosecuted  at  the  next  General  Sessions,  by  information 
or  indictment,  and  if  convicted,  shall  be  fined  as  in  other 
cases  of  neglect  of  duty.  The  conviction  of  offenders  shall 
be  in  the  form  following,  to  wit  : — 

County  of  }  Be  it  Remembered,  that  on  the  —  day  of 
—  to  wit.  5  ,  in  the  year  of  our  Lord   ,  A.  B. 
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was  convicted  before  us,  two  of  Her  Majesty's  Justices  of 
the  Peace  for  the  county  aforesaid,  of  setting  one  [or  more 
as  the  case  may  be]  hedge,  weir,  fish-garth,  net,  seine,  eel 

pot  or  other  incumbrance,  on  this  —  day  of   ,  in  the 

year  aforesaid,  contrary  to  the  Act  in  that  case  made  and 
provided.  Given  under  our  hands  and  seals  the  day  and 
year  first  aforesaid." 

Nothing  in  the  Act  shall  extend  to,  or  alter  the  rights 
of  private  property  in  the  river  fisheries,  or  to  prevent  any 
person  from  setting  nets  within  the  times  limited  by  this  Act, 
for  taking  salmon,  bass,  shad,  or  gaspereau,  according  to 
such  regulations  as  are  now  provided  for  by  law. 

The  prosecutor  or  defendant  in  any  prosecution  under 
the  Act,  may  appeal  from  the  judgment  of  the  Justices,  or 
of  the  Sessions,  to  the  Supreme  Court  at  its  next  sitting 
within  the  county  ;  and  the  appellant  shall  be  entitled  to  a 
new  trial,  which  such  Court  shall  grant  in  a  summary  man- 
ner, and  the  party  obtaining  judgment  shall  be  allowed  such 
costs  as  to  the  Court  shall  seem  reasonable.  Annual. 

Directions  as  to  prosecutions  before  Justices  for  the  re- 
covery of  the  penalties  imposed  by  the  foregoing  Statutes, 
and  also  the  Forms  required,  will  be  found  respectively  un- 
der the  Titles, — Information,  Summons,  Conviction,  Distress. 

By  the  5  W.  4,  c.  40.  4  V.  426.  All  coasting  vessels 
under  sixty  tons  burthen,  owned  in  this  Province,  and  coast- 
ing along  the  shores  between  Yarmouth  and  Canso,  shall 
have  a  piece  of  plank  or  iron  affixed  and  well  secured  to  the 
bottom  of  the  keel,  and  level  therewith,  which  shall  extend 
aft  at  least  six  inches  beyond  the  aperture  left  by  the  stern 
post  and  rudder.  And  the  owner  or  master  of  any  such 
coasting  vessel,  not  so  furnished,  running  foul  of  any  net, 
set  off  any  harbour,  bay,  or  river,  upon  the  said  coast,  shall 
be  liable  to  a  penalty  not  exceeding  five  pounds,  to  be  reco- 
vered by  the  person  sustaining  the  damage,  before  any  two 
Justices  of  the  county  wherein  the  damage  was  done.  Pro- 
vided, that  this  Act  shall  not  be  construed  to  prevent  the 
person  injured  seeking  a  remedy  by  an  action  at  common 
law.  Annual. 

Note.  It  will  be  observed,  that  no  final  process  or 
remedy  is  provided  or  directed  by  this  Statute,  whereby  the 
penalty  may  be  levied,  or  the  payment  thereof  otherwise 
enforced. 
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By  the  3  G.  3,  c.  3.  1  V.  87.  All  flour,  biscuit,  or  fJj^^X^oid 
ship  bread,  shall  be  sold,  bartered,  or  exchanged,  by  weight  bywei'^ht. 
only  ;  and  every  person  who  shall  sell,  barter,  or  exchange, 
any  of  the  same,  by  the  cask  or  in  any  other  manner  than 
by  weight,  shall  forfeit  the  whole  quantity  thereof  which 
has  been  sold  in  any  other  way  ;  and  on  conviction  of  such 
offence,  shall  further  forfeit  the  sum  of  twenty  shillings  for 
every  hundred  weight,  and  so  in  proportion  for  a  greater  or 
less  quantity  of  such  flour,  biscuit,  or  ship  bread,  so  sold, 
bartered,  or  exchanged  ;  to  be  recovered,  together  with  the 
costs  of  prosecution,  on  the  oath  of  one  credible  witness, 
before  any  two  Justices  of  the  Peace  for  the  County  where 
the  offence  was  committed.  All  forfeitures  and  penalties 
incurred,  and  arising  by  the  Act,  shall  be  applied  and  dis- 
posed of  in  manner  following, — All  flour,  biscuit,  or  ship 
jjread  so  forfeited,  shall  be  applied  to  the  use  of  the  poor  of 
the  town  or  place  where  the  offence  was  committed  ;  and 
all  other  penalties,  shall  be  for  the  use  of  the  person  who 
shall  inform  and  sue  for  the  same.  Prosecutions  under  the 
Act  shall  be  commenced  within  ten  days  after  the  offence 
committed.  Feiyetual, 

By  the  29  G.  3,  c.  10.  1  V.  273.  All  meal  or  flour  All  Meal  nnd 
made  of  Indian  corn,  buckwheat,  rye,  or  any  other  species 
of  grain,  in  casks  or  otherwise,  shall  be  sold,  bartered,  or  yveit^h't. 
exchanged  by  weight  only,  and  in  no  other  way  or  manner 
whatsoever  ;  and  all  persons  herein  offending,  shall  be  liable 
to  the  penalties  and  forfeitures  mentioned  in  the  foregoing 
Act  of  the  3  G.  3.  c.  3.  Perpetual, 

By  the  3  W.  4,  c.  15.  4  V.  200.  The  Governor  may  inspection  of 
appoint  at  every  port  of  entry,  an  Inspector  and  Weigher  of  Flour  &  Meal 
flour  and  meal,  who  may  appoint  deputies.  All  wheat  and 
rye  flour,  corn  meal,  and  buckwheat  meal,  imported  in  bar- 
rels and  half  barrels,  shall  immediately  upon  being  landed, 
and  before  being  sold  or  offered  for  sale,  or  reshipped,  or 
taken  out  of  the  warehouse  for  consumption  in  this  Pro- 
vince, or  sent  from  the  place  where  the  same  was  landed,  be 
inspected  and  v/eighed  by  the  Inspector  for  such  port,  or  his 
deputy  ;  and  each  barrel  shall  contain  not  less  than  one  hun- 
dred and  ninety-six  pounds,  net  weight,  and  each  half  bar- 
rel not  less  than  ninety-eight  pounds,  net  weight  of  flour  or 
meal.  Inspectors  shall  see  that  they  contain  the  said  quan- 
tities respectively  ;  and  shall  brand  every  barrel  and  half 
barrel  thereof  containing  such  quantities,  with  the  initials  of 
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his  christian  and  sirname,  and  with  the  letter  S.  for  Super- 
fine, F.  for  Fine,  and  M.  for  Middhngs,  as  the  case  may 
be,  and  "  BAD"  for  bad,  if  the  same  shall  not  be  good, 
sweet  and  wholesome.  And  every  barrel,  and  half  barrel  of 
flour  or  meal  of  any  of  the  said  descriptions,  imported, 
which,  after  landing,  shall  be  sold  or  offered  for  sale,  remov- 
ed, or  reshipped  for  consumption  in  the  Province,  without 
having  been  previously  so  inspected,  weighed  and  marked 
as  aforesaid  ;  or  which  shall  have  been  repacked  or  found 
deficient  in  the  weight,  or  quality  denoted  by  such  marks, 
shall  be  liable  to  seizure  by  any  Inspector,  or  deputy,  or  any 
officer  of  the  Customs,  or  of  Excise,  or  seizing  officer,  and 
may,  if  not  of  higher  value  than  five  pounds,  be  declared 
forfeited  to  His  Majesty,  by  and  before  any  two  Justices  of 
the  County  ;  or  if  of  higher  value,  in  any  Court  of  Record  ; 
and  the  person  who  shall  have  committed  any  such  oflfence, 
shall  forfeit  the  sum  of  ten  shillings  for  every  such  barrel, 
and  five  shillings  for  every  such  half  barrel  thereof,  and  six 
pence  for  every  pound  weight  so  deficient;  to  be  recovered 
as  hereinafter  provided  ;  one  half  of  the  net  proceeds  of  such 
seizures  and  penalties,  to  be  paid  to  the  person  who  shall 
seize,  or  inform,  or  sue  for  the  same,  and  the  residue  to  the 
Commissioners  or  Overseers  of  the  Poor,  for  the  use  of  the 
poor  of  the  place  where  the  offence  was  committed  ;  and  such 
offender  shall  be  liable  to,  and  shall  pay  and  make  good  to 
the  buyer,  or  person  from  whom  the  same  may  have  been  so 
seized,  or  in  whose  possession  the  same  may  have  been  found, 
all  monies,  loss,  or  damage,  by  him  or  them  paid,  incurred, 
or  sustained,  in  consequence  of  such  seizure  ;  to  be  recovered 
either  by  action  of  debt,  or  for  so  much  money  had  and  re- 
ceived by  such  seller  to  the  use  of  such  buyer,  or  person  sus- 
taining such  loss  or  damage.  Inspectors  and  their  deputies 
shall  be  allowed  for  inspecting,  weighing,  and  marking  each 
barrel — three  pence,  and  each  half  barrel — one  penny  half- 
penny ;  to  be  paid  by  the  owner,  seller,  importer  or  consignee. 

Sec.  6.  Inspectors  or  deputies  shall  forfeit  forty  shillings 
for  every  barrel,  and  twenty  shillings  for  every  half  barrel  of 
flour  or  meal  which  they  shall  inspect,  weigh,  brand,  or  mark, 
in  any  manner  or  way  contrary  to  the  Act ;  and  for  every 
other  offence  against  the  Att,  they  shall  forfeit  twenty  pounds  ; 
such  forfeitures  and  penalties  to  be  recovered  and  levied  as 
hereinafter  directed  ;  and  one  half  of  the  proceeds  thereof  to 
be  paid  to  the  person  who  shall  inform  or  prosecute  for  the 
same,  and  the  other  half  to  the  Commissioners  or  Overseers 
of  the  Poor  of  the  place  where  the  offence  was  committed. 

Sec.  7.    All  forfeitures,  penalties,  and  sums  of  money, 
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imposed,  or  declared  and  made  payable  by  the  Act,  shall  be 
recovered  with  costs  of  suit,  in  the  name  of  the  person  suing 
for  the  same,  in  like  manner  as  debts  ;  either  in  any  Court  of 
Record,  or  before  any  one  or  more  of  the  Justices  of  the 
Peace,  according  to  the  amount  of  such  penalties,  forfeitures 
or  sums,  with  reference  to  the  jurisdiction  of  such  Courts  and 
Justices,  in  cases  of  debt ;  and  shall  be  levied  in  like  manner 
as  in  cases  of  debt,  and  be  applied  as  herein  before  provided. 
Provided,  that  all  flour  and  meal,  imported  and  deposited 
within  any  bonded  warehouse,  and  therefrom  directly  shipped 
for  exportation  out  of  the  Province,  shall  be  altogether  exempt 
and  free  from  the  regulations  of  the  Act. 

Sec.  9.  All  flour  and  meal,  manufactured  within  the 
Province,  and  brought  to  market,  and  offered  or  exposed  for 
sale,  in  barrels,  half  barrels,  or  casks  of  any  kind,  shall  im- 
mediately on  being  so  brought  to  market,  and  before  being 
offered  for  sale,  be  weighed  and  inspected  ;  and  the  casks 
containing  the  same  be  marked  by  the  persons,  and  in  the 
manner  and  under  the  penalties  herein  before  mentioned  ; 
and  such  flour  and  meal  shall  be  subject  to  all  the  clauses, 
regulations  and  provisions  herein  before  contained.  Inspec- 
tors may  affix  a  tare  for  the  barrels  and  half  barrels,  according 
to  the  best  of  their  judgment ;  but  if  the  same  is  disputed  by 
the  buyer  or  seller,  the  cask  shall  be  unpacked,  and  the  ex- 
pense attending  the  unpacking  and  repacking,  shall  be  paid 
by  the  party  complaining.  The  Act  shall  not  go  into  opera- 
tion in  any  county  or  district  except  in  the  district  of  Hahfax, 
and  county  of  Cape  Breton,  without  the  special  order  of  the 
Commander-in-Chief,  to  be  made  upon  the  application  of  the 
Court  of  General  Sessions  for  any  such  county  or  district. — 
Annual. 

By  the  4  W.  4,  c.  15.  4  V,  269.  Every  barrel  of  corn 
meal,  not  kiln  dried,  shall  contain  not  less  than  one  hundred 
and  sixty-eight  pounds,  net  weight,  and  shall  be  so  branded. 
And  on  the  importation  of  any  flour  or  meal,  intended  for 
exportation,  the  owner  or  importer  may  either  immediately 
tranship,  and  export ;  or,  if  found  necessary,  may  store  the 
same,  until  such  reshipment,  without  such  flour  or  meal  being 
liable  to  the  operation  of  the  regulations  of  the  foregoing  Act. 
Provided  that  notice  of  such  reshipment  be  given  to  the  In- 
spector. Annual, 

By  the  6  W.  4,  c.  4.  Sess.  1836.  If  the  owner  or  in- 
spector of  any  flour  or  meal,  imported  for  exportation,  and 
stored  in  any  private  warehouse  for  such  purpose,  shall  re- 
ship  the  same,  without  notice  to  the  Inspector  as  required  by 
the  proviso  to  the  last  clause  of  the  before  recited  Act  of  4 
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W.  4,  c.  15,  he  shall  forfeit  and  pay  for  every  barrel  or 
half  barrel  of  flour  or  meal,  so  re-shipped  without  such  no- 
tice, the  sum  of  two  shillings  and  six  pence  •  to  be  recover- 
ed and  apphed  in  manner  as  any  forfeitures,  and  sums  of 
money  are  made  recoverable  and  are  to  be  applied  under  the 
sixth  clause  of  the  before  recited  Act  of  the  3  W.  4.  c.  15. 

Sec.  5.  When  any  barrel  or  half  barrel  of  flour  or 
meal,  weighed  and  branded,  shall  be  emptied,  before  the 
same  shall  be  re-filled,  the  brands  thereon  made  by  the  In- 
spector and  Weigher  or  his  deputy,  shall  be  erased  ;  and  any 
person  re-filling  or  procuring  to  be  re-filled  any  such  barrel 
or  half-barrel,  when  emptied,  without  erasing  the  brands, 
shall  forfeit  and  pay  for  every  such  barrel  or  half-barrel  sore- 
filled,  a  penalty  of  two  shillings  and  six  pence,  to  be  recover- 
ed and  applied  as  aforesaid.  Annual. 

By  the  7  Vic.  c.  50.  Sess.  1844.  The  allowance  to 
the  Inspector  and  Weigher  or  his  deputy,  is  reduced  from 
two  pence  to  one  penny,  for  each  barrel  inspected  and  weigh- 
ed by  him,  and  in  like  proportion  for  half-barrels,  and  no  more. 
Annual. 

The  proceedings  under  the  two  Acts  first  recited  under 
this  title,  which  regard  the  selling  of  flour  and  biscuit  by 
weight  only,  will  be  the  same  until  conviction,  as  in  ordinary 
cases  of  recovering  penalties  before  Justices,  and  for  which, 
with  the  Forms  required,  see  Titles, — Information,  Summons, 
Conviction.  It  would  seem,  that  neither  a  Warrant  of  Dis- 
tress against  the  goods  of  the  offender,  nor  any  process  against 
his  body,  can  be  issued  upon  conviction  under  either  of  the 
said  first  mentioned  Acts,  as  no  final  process  of  any  kind,  is 
thereby  directed  or  authorized. 

It  will  be  observed,  that  by  the  first  of  the  foregoing 
Acts,  concerning  the  inspection  of  flour  and  meal,  it  is  di- 
rected, that  all  forfeitures,  penalties^  and  sums  of  money 
under  the  same,  are  to  be  recovered  as  debts  of  the  like  a- 
mount,  before  any  Court,  or  Ju&tice  or  Justices,  having  ju- 
risdiction over  any  such  amount.  It  follows,  therefore,  that 
if  any  such  forfeitures,  penalties,  or  sums,  do  not  exceed  £3 
the  suit  may  be  before  one  Justice  ;  and  if  above  that  sum, 
but  not  exceeding  £5,  before  two  Justices  ;  which  sums  may 
be  so  sued  for,  recovered,  and  levied  in  the  same  manner  as 
in  the  case  of  debts  between  private  parties  ;  for  directions 
as  to  the  proceedings  in  which  cases,  with  the  requisite  Forms, 
see  Title, — Summary  Trials.  The  penalties  imposed  by  the 
Act  of  6  W.  4,  c.  4.  Sess.  1836,  are  also  directed  to  be 
sued  for,  recovered,  and  applied  in  the  same  manner. 
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By  the  32  G.  2,  c.  3.  1  V.  6.  Upon  complaint  on 
oath  made  to  any  Justice  of  the  Peace,  of  any  wrongful  and 
forcible  entry  made  into  any  houses,  lands,  tenements,  or 
other  possessions,  lying  within  any  town  or  place  where  such 
Justice  resides,  or  of  any  wrongful  detainer,  or  withholding 
with  force,  after  possession  demanded,  of  any  houses,  lands, 
I  tenements,  or  other  possessions,  every  such  Justice  shall  by 
Warrant  under  his  hand  and  seal,  directed  to  the  Constables 
of  such  town,  cause  such  offender  or  offenders  to  be  arrest- 
ed  and  detained  in  custody,  until  he,  she,  or  they  find  suf- 
ficient securities  for  his,  her,  or  their  personal  appearance  at 
the  next  General  Sessions  of  the  Peace,  there  to  answer  such 
complaint ;  and  for  want  of  such  security  to  be  committed 
to  prison.  The  Sessions  shall  enquire  of  such  forcible  en- 
try and  detainer  ;  and  if  the  same  is  on  trial  found  by  a 
jury,  the  party  grieved  shall  again  be  put  into  possession  of 
such  lands,  &c.,  and  may  by  action  of  trespass  recover  tre- 
ble damages  and  costs  of  suit.  The  Act  shall  not  extend 
unto  any  person  who  has  had  the  occupation,  or  been  in 
quiet  possession  of  any  lands,  tenements,  or  possessions  for 
three  whole  years  together,  next  before,  and  his  or  her  es- 
tate or  estates  therein  not  ended  or  determined.  Perpetual. 

A  forcible  entry  or  detainer  is  committed,  by  violently  ^yj^^t  is  a 
taking,  or  keeping  possession  of  lands  or  tenements,  with  forcible  entry 
menaces,  force,  and  arms,  and  without  the  authority  of  law.  and  detainer. 
If  one  who  pretends  a  tide  to  lands,  barely  go  over  them, 
either  with  or  without  a  great  number  of  attendants,  armed 
or  unarmed,  in  his  way  to  the  church  or  market,  or  for 
such  like  purpose,  without  doing  any  act  which  either  ex- 
pressly or  impliedly  amounts  to  a  claim  of  such  lands,  he 
cannot  be  said  to  make  an  entry  thereinto.  But  if  a  person 
enter  into  another  man's  house,  or  ground,  either  with  ap- 
parent violence  offered  to  the  person  of  any  other,  or  fur- 
nished with  weapons  or  company  which  may  offer  fear,  though 
it  be  but  to  cut  or  take  away  another  man's  corn,  grass,  or  , 
other  goods,  or  to  fell  or  crop  wood,  or  to  do  any  other  like 
trespass,  and  though  he  do  not  put  the  party  out  of  his  pos- 
session, yet  it  seems  to  be  a  forcible  entry.  But  if  the  entry 
were  peaceable,  and  after  such  entry  made,  they  cut  or  take 
away  any  other  man's  corn,  grass,  wood,  or  other  goods, 
without  apparent  violence  or  force,  though  such  acts  are 
counted  a  disseizin  with  force,  yet  they  are  not  punishable  as 
forcible  entries.    But  if  he  eiiter  peaceably,  and  there  shall 
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with  force  and  violence,  cut  or  take  away  any  corn,  grass, 
or  wood  ;  or  shall  forcibly,  or  wrongfully  carry  away  any 
other  goods  there  being,  this  seems  to  be  a  forcible  entry. 
And  in  general,  it  seems  clear,  that  to  denominate  the  entry  for- 
cible, it  ought  to  be  accompanied  with  some  circumstances  of 
actual  violence  or  terror ;  and  therefore,  that  an  entry  which 
hath  no  other  force  than  such  as  is  implied  by  the  lav.^  in 
every  trespass  whatsoever,  does  not  amount  to  this  offence  of 
a  forcible  entry.  As  to  the  matter  of  violence,  it  seems  to 
be  agreed,  that  an  entry  may  be  forcible,  not  only  in  respect 
of  a  violence  actually  done  to  the  person  of  a  man,  as  by 
beating  him,  if  he  refuses  to  relinquish  his  possession,  but 
also  in  respect  of  any  other  kind  of  violence  in  the  manner  of 
the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether 
any  person  be  in  it  or  not,  especially  if  it  be  a  dwelling  house  ; 
and  perhaps  also,  by  an  act  of  outrage  after  the  entry,  as  by 
carrying  away  the  party's  goods  ;  but  it  seems  that  an  entry 
is  not  forcible  by  the  bare  drawing  up  a  latch,  or  pulling 
back  the  bolt  of  a  door,  there  being  no  appearance  therein 
of  being  done  by  strong  hand,  or  multitude  of  people  ;  and 
it  hath  been  holden  that  an  entry  into  a  house  through  a  win- 
dow, or  by  opening  a  door  with  a  key,  is  not  forcible.  In 
respect  of  the  circumstances  of  tensor,  it  is  to  be  observed, 
that  whenever  a  man,  either  by  his  behaviour,  or  speech  at 
the  time  of  his  entry,  gives  those  who  are  in  possession,  just 
cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if  they 
will  not  give  way  to  him,  his  entry  is  esteemed  forcible,  whe- 
ther he  cause  such  a  terror  by  carrying  with  him  such  an  unu- 
sual nutnber  of  attendants,  or  by  arming  himself  in  such  a 
manner,  as  plainly  intimates  such  a  design  ;  or  by  actually 
threatening  to  kill,  maim,  or  beat  those  v^ho  shall  continue 
in  possession,  or  by  giving  out  such  speeches  as  plainly  im- 
ply a  purpose  of  using  force,  as  if  one  say,  that  he  will  keep 
his  possession  in  spite  of  all  men,  or  the  like.  But  it  seems 
that  no  entry  shall  be  judged  forcible,  from  any  threatening 
to  spoil  another's  goods,  or  to  destroy  his  cattle,  or  to  do  him 
any  other  such  like  damage  which  is  not  personal.  However, 
it  is  clear  that  it  may  be  committed  by  a  single  person  as  well 
as  by  twenty.  But  nevertheless,  all  those  who  accompany 
a  man  when  he  makes  a  forcible  entry,  shall  be  judged  to 
enter  with  him,  whether  they  actually  come  upon  the  lands 
or  not.  It  seems  certain  that  the  same  circumstances  of  vi- 
olence or  terror  which  will  make  an  entry  forcible,  will  make 
a  detainer  forcible  also.  And  a  detainer  may  be  forcible, 
whether  the  entry  were  forcible  or  not.    2  Burn^s,  419-21. 
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Information  of  Forcible  Entry  and  Detainer,  on  32  G.  2, 
c.  3.  1  V.  6. 

County  of  )     The  information  and  complaint  of  A.  I.,  of 

5  ,  in  the  said  county  of  ,  yeoman,  made 

on  oath  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  county,  the  —  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  . 

Who  says,  that  on  the  —  day  of  ,  in  the  year  afore- 
said, he  the  said  complainant,  was  lawfully  and  peaceably  pos- 
sessed and  in  the  occupation  of  a  certain  dwelling  house  of  him 
the  said  complainant,  with  the  appurtenances,  situate  and 
being  at  in  the  said  county  ;  and  that  while  he  the  com- 
plainant was  so  lawfully  and  peaceably  possessed,  and  in  the 

occupation  thereof,  A.  O,  and  B.C.,  of  in  the  county 

aforesaid,  yeomen,  on  the  said  —  day  of  in  the  year  afore- 
said, did  unlawfully,  and  forcibly,  and  with  a  strong  hand, 
enter  into  the  said  dwelling  house,  and  with  force  and  violence 
did  unlawfully  expel  and  put  out,  him  the  said  complainant 
from  his  said  possession,  and  occupation  of  his  said  dwelling 
house  and  the  appurtenances,  and  with  force  and  violence, 
and  a  strong  hand,  do  still  unlawfully  detain  and  keep  the 
possession  of  the  said  dwelling  house  and  appurtenances, 
and  prevent  him  the  said  complainant  from  re-entering  into 
the  occupation  and  possession  thereof,  contrary  to  the  Sta- 
tute in  such  case  made  and  provided. 

And  hereupon  the  said  A.  1.  prayeth  a  Warrant  of  me 
the  said  Justice,  to  issue  against  the  said  A.  O.  and  B.  O., 
to  compel  them  to  answer  unto  the  said  complaint. 

A.  1. 

Before  me, 

A.  M.,  L  P. 

Warrant  thereujwn. 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
5  township  of  — —  in  the  said  county,  and  to 
each  and  every  of  the  other  Constables  of  the  said  tovvuship. 

Whereas  A.  1.  of  in  the  said  county  of  , 

yeoman,  hath  this  day  made  information  and  complaint, 
upon  oath,  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  county,  that  on  the 

—  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  he  the  said  A.  I.  was  lawfully  and 

peaceably  possessed,  and  in  the  occupation  of  a  certain 
dwelling  house  of  him  the  said  A.  I.,  with  the  appurtenan- 
ces, situate  and  being  at  ,  in  the  county  aforesaid  :  and 
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that  while  he  the  said  A.  I.  was  so  lawfully  and  peaceably 
possessed,  and  in  the  occupation  thereof,  A.  O.  and  B.  O. 

of  in  the  county  aforesaid,  yeomen,  on  the  said  — 

day  of  ,  in  the  year  aforesaid,  did  unlawfully,  and  for- 
cibly, and  with  a  strong  hand,  enter  into  the  said  dwelling 
house,  and  with  force  and  violence,  did  unlawfully  expel 
and  put  out  him  the  said  A.  I.  from  his  said  possession  and 
occupation  of  his  said  dwelling  house  and  the  appurtenan- 
ces ;  and  with  force  and  violence,  and  a  strong  hand,  do 
still  unlawfully  detain  and  keep  the  possession  of  the  said 
dwelling  house,  and  appurtenances,  and  prevent  him  the 
said  A.  I.  from  re-entering  into  the  occupation  and  posses- 
sion thereof,  contrary  to  the  Statute  in  such  case  made  and 
provided  ;  These  are  therefore  to  command  you,  and  every 
of  you,  in  Her  Majesty's  name,  forthwith  to  apprehend  and 
bring  before  me,  the  bodies  of  the  said  A.  O.  and  B.  O., 
to  answer  unto  the  said  complaint,  and  to  be  further  deaii 
withal  according  to  law.  Herein  fail  you  not.  Given  un- 
der my  hand  and  seal  at  — —  aforesaid,  the  — day  of  , 

in  the  year  aforesaid.  A.  M.,  J.  P. 

Direciions,  When  the  parties  are  brought  before  the  Justice  upon 

the  foregoing  warrant,  he  must  require  of  them  to  find  a 
surety  or  sureties  to  be  bound  with  them,  and  if  they  procur 
the  same,  the  Justice  must  bind  them  all  in  recognizance,  in 
the  usual  form,  for  the  appearance  of  the  parties  charged,  at 
the  next  Term  of  the  Supreme  Court  in  the  County,  to  an- 
swer to  the  complaint.  The  parties  charged  may  be  bound  in 
£40  each,  and  the  sureties  in  £20  each,  or  in  other  lesser 
or  greater  sums  at  the  discretion  of  the  Justice,  according  to 
the  nature  and  circumstances  of  the  case.  He  should  also 
bind  over  the  complainant  to  appear  at  the  same  Court  and 
prosecute ;  and  must  also  make  minutes  or  memorandums  of 
such  recognizances,  in  the  manner,  and  similar  to  the  forms 
directed  and  given  in  the  case  of  assault  and  battery  ;  and 
must  send  such  memorandums  into  the  office  of  the  deputy 
Clerk  of  the  Crown,  before  or  at  the  next  meeting  of  the  Su- 
preme Court  in  the  county.  If  the  parties  arrested,  refuse 
or  fail  to  find  such  sureties,  and  to  become  so  bound,  the 
Justice  must  send  them  to  gaol  under  a  written  commitment. 

The  Forms  of  Recognizances,  of  the  Memorandums 
thereof,  and  of  a  Commitment,  which  may  all  be  readily  fill- 
ed up,  so  as  to  answer,  will  be  found  under  the  Titles, — As- 
sault and  Battery,  and  Commitment. 

For  directions  and  proceedings,  in  the  case  of  tenants 
oVerholding  the  ]>ossession  of  premises  after  the  expiration  of 
their  terms,  see  Title, — Landlord  and  Tenant. 
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Forgery  is  an  offence  at  common  law,  and  in  many 
cases  an  offence  also  by  Statute.  Forgery  at  the  common 
law,  is  an  ofience,  in  falsely  and  fraudulently  making  or  al- 
tering any  manner  of  record,  or  any  other  authentic  matter 
of  a  public  nature,  as  a  parish  register,  or  any  deed,  will,  privy 
seal,  and  the  like.  Also  the  counterfeiting  of  any  writing, 
with  a  fraudulent  intent,  whereby  another  may  be  prejudiced, 
(it  is  immaterial  whether  the  party  be  actually  injured  or  not,) 
is  a  forgery  at  common  law.    2  Burns,  444. 

By  a  Resolution  of  the  Governor  and  Council,  contain-  Forging  Me- 
ed  in  the  first  Volume  of  the  Provincial  Acts,  page  5,  and  pg^'j'J"*  ^'^ 
referred  to  and  confirmed  by  the  Statute  of  the  32  G.  2,  c. 
2.  Sec.  11.  1  V.  3.  It  is  declared,  that  if  any  person  or 
persons,  shall  forge  or  counterfeit,  any  entry  of  the  acknow- 
ledgment of  any  such  memorial,  certificate,  or  endorsement, 
as  is  therein  directed  to  be  made  of  any  deed,  conveyance, 
or  mortgage,  and  shall  be  thereof  lawfully  convicted,  such 
person  or  persons,  shall  incur  and  be  liable  to  such  pains 
and  penalties,  as  in  and  by  an  Act  of  Parliament,  made  in 
the  fifth  year  of  Queen  Elizabeth,  (entitled  an  Act  against 
forgers  of  false  deeds  and  writings,)  are  imposed  upon  per- 
sons, for  forging  and  publishing  of  all  false  deeds,  charters, 
or  writings  sealed,  court  rolls,  or  wills,  whereby  the  freehold 
or  inheritance  of  any  person  or  persons  of,  in,  or  unto  any 
lands,  tenements,  or  hereditaments,  shall  or  may  be  molested, 
troubled,  or  charged. 

By  the  9  G.  4,  c.  22.  4  V.  2  ;  10  G.  4,  c.  43.  4  V.  69  ;  IZl"^'^ 
11  G.  3,  c.  9.  4  V.  82 ;  and  2  W.  4,  c.  64.  4  V.  191,  res- 
pectively. It  is  enacted  and  declared,  that  if  any  person  or 
persons,  shall  counterfeit  any  Treasury  Note  or  Notes,  issued 
or  hereafter  to  be  issued,  by  virtue  of  any  of  the  said  Acts, 
or  of  any  former  or  other  Act,  or  alter  any  of  the  same,  so 
that  they  shall  appear  to  be  of  greater  value  than  when  origi- 
nally issued  ;  or  shall  knowingly  pass,  or  give  in  payment, 
any  of  the  said  Notes,  so  counterfeited,  or  altered,  every 
person  convicted  thereof,  shall  be  imprisoned  for  a  term  not 
exceeding  seven  years,  in  the  bridewell,  and  there  kept  at 
hard  labour,  and  shall  pay  all  charges  of  the  prosecution. — 
Duration  of  these  Statutes  not  limited. 

By  the  4  W.  4,  c.  24,  ^.  9.  4  V.  274.   ^'  If  any  person  Bank  Bills 
or  persons  shall  make,  forge,  or  counterfeit,  or  cause  or  pro-  ^"'^  Notes, 
cure  to  be  made,  forged,  or  counterfeited,  any  such  under- 
taking as  is  mentioned  in  the  second  clause  of  this  Act :  or 
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alter,  or  cause  or  procure  to  be  altered,  any  such  undertaking, 
so  that  it  shall  appear  to  be  of  greater  value,  than  when  ori- 
ginally issued ;  or  shall  knowingly  offer,  or  pass,  or  give  in 
payment,  any  such  undertaking  so  forged,  counterfeited,  or 
altered  ;  every  person  convicted  of  such  offence,  shall  be  ad- 
judged guilty  of  a  misdemeanor,  and  shall  be  imprisoned  for 
a  term  not  exceeding  seven  years,  in  the  Bridewell,  and  there 
kept  at  hard  labour,  and  shall  pay  all  charges  of  prosecution." 
The  undertakings  referred  to  in  the  foregoing  clause,  are  des- 
cribed in  the  said  second  clause  of  the  Act,  to  be  "  Any  un- 
dertakings now  issued,  or  hereafter  to  be  issued,  and  whe- 
ther made,  designed,  or  purporting  to  be  promissory  notes, 
or  Bank  notes,  or  bills,  or  issued,  or  purporting  to  be  issued, 
as  and  for,  and  to  serve  the  like  purposes  as  notes,  or  bills 
of  bankers,  or  of  a  Banking  Company,  or  as  and  for  paper 
money  or  circulating  currency,  and  whether  the  same  be  pay- 
able to  a  real  or  fictitious  person,  or  to  the  bearer  thereof, 
or  purport  or  be  designed  to  be  negotiable  or  transferable  by 
indorsement,  or  delivery  ;  or  whether  the  same  be,  or  pur- 
port to  be  payable  absolutely  in  gold  or  silver,  or  either  in 
specie,  gold  or  silver,  or  in  notes  of  the  Provincial  Treasury, 
or  other  body  corporate  or  politic,  company,  partnership, 
person  or  persons  whomsoever,  or  in  any  other  mode  ;  and 
whatsoever  be  the  sum  for  which  such  writings  respectively 
shall  be  made.  Perpetual. 

By  the  comprehensive  Act  of  the  5  Vic.  c.  20,  Sess. 
1842.  The  following  enactments  have  been  made,  including 
nearly  every  case  of  forgery. 

Sec.  1.  If  any  person  shall  forge,  or  counterfeit,  or 
shall  utter,  knowing  the  same  to  be  forged  or  counterfeited, 
the  Great  Seal  of  the  United  Kingdom,  Her  Majesty's  Privy 
Seal,  and  Privy  Signet  of  Her  Majesty,  Her  Majesty's  Royal 
Sign  Manual,  Her  Majesty's  Great  Seal  of  the  Province  of 
Nova  Scotia,  or  the  Privy  Seal  or  the  Seal  at  Arms  of  the 
said  Province,  or  of  the  Lieutenant  Governor  thereof,  such 
offender  shall  be  guilty  of  felony,  and  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  five  years. 

Sec.  2.  If  any  person  shall  forge,  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  exchequer  bill,  or  exchequer  debenture,  or 
any  indorsement  on,  or  assignment  of  any  exchequer  bill,  or 
exchequer  debenture,  or  any  bond  under  the  common  seal 
of  the  United  Company  of  Merchants  of  England,  trading  to 
the  East  Indies,  commonly  called  an  East  India  Bond,  or 
any  indorsement  on,  or  assignment  of  any  East  India  Bond,  or 
any  note  or  bill  of  exchange,  of  the  Governor  and  Company 
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of  the  Bank  of  England,  commonly  called  a  bank  note,  a 
bank  bill  of  exchange,  or  a  bank  post  bill,  or  any  indorse- 
ment on,  or  assignment  of  any  bank  note,  bank  bill  of  ex- 
change, or  bank  post  bill,  any  note  issued  from  the  Treasury 
of  this  Province,  commonly  called  a  Province  or  Treasury 
note,  or  any  other  undertaking  or  security  for  the  payment 
of  money  out  of  the  public  funds  of  this  Province,  any  bank 
note  of  any  incorporated  company,  or  of  any  person  or  per- 
sons legally  issuable  in  Nova  Scotia,  or  elsewhere,  any  bank 
check,  or  any  will,  testament,  codicil,  or  testamentary  wri- 
ting, or  any  bill  of  exchange,  or  any  promissory  note  for  the 
payment  of  money,  or  any  indorsement  on,  or  assignment 
of  any  bill  of  exchange,  or  promissory  note  for  the  pay- 
ment of  money,  or  any  acceptance  of  any  bill  of  exchange, 
or  any  undertaking,  warrant,  or  order  for  the  payment  of 
money,  with  intent  in  any  of  the  cases  aforesaid,  to  defraud 
any  person  whatsoever,  every  such  offender  shall  be  guilty  of 
felony  ;  and  being  convicted  thereof,  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  four  years. 

Sec.  3.    If  any  person  shall  wilfully  make  any  transfer 
of  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other 
I    public  fund,  which  now  is,  or  hereafter  may  be  payable,  or 
j    transferable  at  the  Treasury  of  this  Province,  in  the  name  of 
i    any  person,  not  being  the  true  and  lawful  owner  of  such  share, 
or  interest,  with  intent  to  defraud  any  person  whatsoever  ; 
every  such  offender  shall  be  guilty  of  felony ;  and  being 
thereof  convicted,  shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  four  years. 

Sec.  4.    If  any  person  shall  forge  or  alter,  or  shall  utter, 
knowing  the  same  to  be  forged  or  altered,  any  transfer  of 
any  share  or  interest  of  or  in  any  stock,  annuity,  or  other 
public  fund,  which  now  is,  or  hereafter  shall  be  transferable 
or  payable  at  the  Bank  of  England,  or  at  the  South  Sea 
j    House,  or  at  the  Treasury  of  this  Province,  or  of  or  in  the 
capital  stock  of  any  body  corporate,  company,  or  society, 
which  now  is,  or  hereafter  may  be  established  by  charter  or 
Act  of  Parliament,  or  Act  of  the  General  Assembly  of  this 
I   Province  ;  or  shall  forge  or  alter,  or  shall  utter,  knowing  the 
I    same  to  be  forged  or  altered,  any  power  of  attorney,  or  other 
I   authority  to  transfer  any  share  or  interest  of  or  in  any  such 
stock,  annuity,  public  fund,  or  capital  stock,  as  is  herein  be- 
fore mentioned  ;  or  to  receive  any  dividend  payable  in  respect 
of  any  such  share  or  interest  ;  or  shall  demand  or  endeavour 
to  have  any  such  share  or  interest  transferred  ;  or  to  receive 
any  dividend  payable  in  respect  thereof,  by  virtue  of  any  such 
forged  or  altered  power  of  attorney,  or  other  authority,  know- 
ing the  same  to  be  forged  or  altered,  with  intent  in  any  of  the 
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cases  aforesaid  to  defraud  any  person  ;  or  if  any  person  shal! 
falsely  and  deceitfully  personate  any  owner  of  any  such  share, 
interest,  or  dividend  as  aforesaid,  and  thereby  transfer,  or 
cause  to  be  transferred  any  share  or  interest  belonging  to  suc!\ 
owner  ;  or  thereby  receive  any  money  due  to  such  ow^ner,  as 
if  such  person  were  the  true  and  lawful  owner ;  every  such 
offender  shall  be  guilty  of  felony,  and  be  liable  to  be  impri- 
soned for  any  term  not  exceeding  four  years. 

Sec.  6.  If  any  person  shall  forge  the  name  or  hand- 
writing of  any  person,  as  or  purporting  to  be  a  witness  at- 
testing the  execution  of  any  powder  of  attorney,  or  other  au- 
thority to  transfer  any  share  or  interest  of  or  in  any  such 
stock,  annuity,  public  fund,  or  capital  stock,  as  is  herein  be- 
fore mentioned,  to  receive  any  dividend,  payable  in  respect 
of  any  such  share  or  interest ;  or  shall  utter  any  such  power 
of  attorney,  or  other  authority,  with  the  name  or  hand  writ- 
ing of  any  person  forged  thereon,  as  an  attesting  w^itness, 
knowing  the  same  to  be  forged  ;  every  such  offender  shall  be 
guilty  of  felony,  and  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  four  years. 

Sec.  7.  If  any  person  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  know'ing  the  same  to  be 
forged  or  altered,  any  deed,  or  the  acknowledgment  by  a 
married  w^oman  of  any  deed,  or  the  certificate  of  a  Justice 
of  the  Peace,  or  Registrar  of  Deeds,  that  any  deed  has 
been  duly  proved  by  the  subscribing  witness  thereto,  or  any 
bond  or  writing  obligatory,  or  any  acquittance  or  receipt, 
either  for  money  or  goods,  or  any  accountable  receipt,  either 
for  money  or  goods,  or  for  any  note,  bill,  or  other  security 
for  payment  of  money,  or  any  warrant,  order,  or  request 
for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of 
any  note,  bill,  or  other  security  for  payment  of  money,  with 
intent  to  defraud  any  person  ;  every  such  offender  shall  be 
guilty  of  felony,  and  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  four  years. 

Sec.  9.  If  any  person  shall  forge  or  alter,  or  shall 
utter,  or  put  off,  knowing  the  same  to  be  forged  or  altered, 
any  certificate,  purporting  to  be  under  the  seal  of  any  Com  t 
of  law  or  equity,  in  this  Province,  or  made  by  the  proper 
officer  thereof,  of  the  truth  and  correctness  of  any  record, 
order,  deposition,  affidavit,  writing,  or  proceeding,  remain- 
ing or  filed  in  any  suit  in  such  Court  ;  or  any  other  certifi- 
cate, which  by  any  Act  or  Acts  of  this  Province  is  made 
evidence  in  any  Court  or  Courts ;  every  such  offender  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
imprisoned  for  any  term  not  exceeding  four  years. 

Sec.  11.    If  any  person  shall  knowingly  and  wilfully 
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insert,  or  cause  or  permit  to  be  inserted  in  any  register  of 
baptisms,  marriages,  or  burials,  which  hath  been  or  shall  be 
made  by  the  rector,  vicar,  curate,  or  officiating  minister  of  any 
parish  district,  parish  or  chapelry,  or  of  any  town,  township, 
settlement,  or  district,  or  of  any  place  not  being  a  parish,  in 
this  Province,  or  by  any  town  clerk,  or  other  person  autho- 
rised by  law  to  make  and  keep  such  registers,  any  false  en- 
try of  any  matter  relating  to  any  baptism,  marriage  or  burial  ; 
or  shall  forge  or  alter  in  any  such  register,  any  entry  of  any 
matter  relating  to  any  baptism,  marriage,  or  burial;  or  shall 
utter  any  writing  as  and  for  a  copy  of  an  entry  in  any  such 
register,  of  any  matter  relating  to  any  baptism,  marriage, 
or  burial,  knowing  such  writing  to  be  false,  forged  or  altered  ; 
or  shall  utter  any  copy  of  such  entry,  knowing  such  entry  to 
be  false,  forged,  or  altered  ;  or  shall  wilfully  destroy,  deface, 
or  injure,  or  cause  or  permit  to  be  destroyed,  any  such  regis- 
ter, or  any  part  thereof;  or  shall  forge  or  alter,  or  shall  ut- 
ter knowing  the  same  to  be  forged  or  altered,  any  license  of 
marriage  ;  every  such  oftender  shall  be  guilty  of  felony,  and  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  four  years. 

Sec.  12.  Provides  that  errors  in  entries  as  aforesaid  may 
be  rectified  by  correct  entries  made  within  a  month,  in  pre- 
sence of  parents,  or  parties  married,  or  two  witnesses,  of  bu- 
rial, respectively  ;  or  in  case  of  death  or  absence  of  parties, 
respectively,  then  in  presence  of  churchwardens,  or  of  a  Jus- 
tice of  the  peace  of  the  county,  and  such  corrections  to  be 
attested  by  the  parties  so  witnessing  the  same ;  such  correc- 
tions to  be  made  and  entered  in  such  register,  by  the  rector, 
,  vicar,  curate,  or  officiating  minister. 

Sec.  16.  Where  the  forging  or  altering  any  writing  or 
matter,  or  the  offering,  disposing  of,  or  putting  off  any  writ- 
ing or  matter,  knowing  the  same  to  be  forged  or  altered,  is 
by  this  Act  made  an  offence,  if  any  person  shall,  in  this  Pro- 
vince, commit  any  such  act,  in  whatever  place  or  country  out 
of  the  Province,  such  writing  or  matter  may  purport  to  be 
made,  or  may  have  been  made  ;  and  in  whatever  language  or 
languages  the  same,  or  any  part  thereof,  may  be  expressed  ; 
every  such  person,  and  every  one  aiding,- counselling,  and  a- 
betting,  shall  be  punishable  under  this  Act,  in  the  same  man- 
ner as  if  the  writing  or  matter  had  purported  to  be  made,  or 
had  been  made  in  this  Province  ;  and  if  any  person  shall,  in 
this  Province,  forge,  or  alter,  or  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged,  or  altered,  any  bill  of 
exchange,  or  promissory  note  for  the  payment  of  money,  or 
any  indorsement  tliereon,  or  assignment  thereof,  respectively, 
or  any  acceptance  of  any  such  bill,  or  any  undertaking,  war- 
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rant,  or  order  for  the  payment  of  money,  or  any  deed,  bond^ 
or  writing  obligatory,  whether  the  same  shall  be  made  only 
for  the  payment  of  money,  or  for  the  payment  of  money  to- 
gether with  some  other  purpose,  in  whatever  place  out  of  the 
Province,  the  money  payable  or  secured  by  such  bill,  note, 
or  other  writing  as  aforesaid  may  be,  or  purport  to  be  made 
payable,  and  in  whatever  language  or  languages  the  same, 
or  any  part  thereof,  may  be  expressed  ;  and  whether  such  bill, 
note,  or  other  writing  as  aforesaid,  be  or  be  not  under  seal ; 
every  person  so  offending,  and  every  one  counselling,  aiding, 
or  abetting,  shall  be  liable  to  be  punished  in  the  same  man- 
ner as  if  the  money  had  been  payable,  or  had  purported  to 
be  payable  in  this  Province. 

Sec.  19.  Repeals  the  Eighth  Section  of  the  32  G.  2. 
1  V.  30,  Which  Section  relates  to  the  offence  of  forgery,  in 
certain  cases.  Perpetual. 
alar!ruine°^  By  the  2  W.  4,  c.  13.  4  V.  143.  If  any  person  shall 
knowingly  or  wilfully  forge,  or  counterfeit,  interhne,  erase, 
or  alter,  or  procure  to  be  forged  or  counterfeited,  interlined, 
erased,  or  altered,  any  certificates  directed  or  required  to  be 
granted  by  any  order  of  the  Governor  in  Council,  now  in 
force,  or  hereafter  to  be  made,  touching  quarantine  ;  or  shall 
publish  any  such  forged  or  counterfeited,  or  false  certificate, 
knowing  the  same  to  be  so ;  or  shall  knowingly  and  wilfully 
utter  and  publish  any  such  certificate,  with  the  intent  to  ob- 
tain the  effect  of  a  true  certificate  to  be  given  thereto,  know- 
ing the  contents  of  such  certificate  to  be  false,  he  or  she  shall 
be  guilty  of  felony.  Annual. 

The  course  of  proceeding,  on  complaints  under  any  of 
the  before  recited  Statutes,  will  be  the  same  as  in  cases  of fel- 
onies in  general,  and  will  be  found  set  forth  with  the  requisite 
Forms,  respectively,  under  the  Titles — Information,  Warrant, 
Examination,  Bail,  Recognizance,  Commitment.  Two  Jus- 
tices may  bail,  or  commit  a  party  charged  with  any  of  the 
foregoing  offences,  according  to  their  discretion,  under  the 
circumstances  of  the  case  ;  and  in  all  cases  they  must  send 
the  proceedings  and  papers  into  the  Supreme  Court,  at  its 
next  term  in  the  county. 


FREESTOJNE. 

By  the  56  Geo.  3,  c.  21.  2  V.  210.  All  freefone 
sold,  or  offered  for  sale,  shall  be  inspected  and  measured  by 
an  Inspector  of  bricks  and  lime,  who  shall  receive  from  the 
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seller,  for  all  freestone  of  the  description  called  flagstones, 
at  the  rate  of  nine  pence  per  ton,  and  for  all  other  kinds 
six  pence  per  ton.  Perpetual. 

— — m— 
GAMING. 

By  the  33  Geo.  2,  c.  1.  1  V.  47.  It  shall  be  lawful 
for  any  two  or  more  Justices  of  the  Peace,  to  enter  into 
any  public  houses,  suspected  of  keeping  any  gaming  tables, 
and  to  order  and  direct  the  keepers  of  such  gaming  tables, 
if  any  such  shall  be  found  therein,  to  remove  the  same  with- 
in forty-eight  hours,  as  a  public  nuisance  ;  and  any  person 
refusing  or  neglecting  to  obey  the  order  of  such  Justices,  the 
said  Justices  shall  have  power  to  break  and  prostrate  such 
public  gaming  tables ;  and  also  to  require  sufficient  security 
from  persons  keeping  such  public  gaming  houses,  for  their 
good  behaviour  during  twelve  months,  or  for  their  appear- 
ance at  the  next  Quarter  Sessions,  there  to  be  prosecuted 
for  offending  against  this  Act ;  and,  on  conviction,  to  be 
either  fined,  or  imprisoned,  as  the  Court  shall  direct.  Per- 
petual. 

The  Form  of  a  Recognizance  for  the  good  behaviour, 
and  also  of  one  for  appearance  at  the  Sessions,  required  by 
the  foregoing  clause,  will  both  be  found  under  the  Title — 
Surety  for  the  Good  Behaviour. 

- — m — ■ 
GAOLS  AND  GAOLERS. 

The  gaol  itself  is  the  King's,  for  the  public  good ;  but 
the  Sheriff  has  the  custody,  rule,  and  keeping  of  it ;  and  of 
the  prisoners  confined  therein.  All  felons  shall  be  imprisoned 
in  the  common  gaol,  and  not  elsewhere.  And  if  the  gaoler 
refuse  to  receive  a  felon,  by  the  delivery  of  any  constable,  or 
take  any  thing  for  receiving  him,  he  shall  be  punished  for  the 
same,  by  the  Justices  of  gaol  delivery.  In  all  cases  where  a 
man  is  committed  to  prison,  especially  if  it  be  for  felony,  or 
upon  an  execution  ;  or  but  for  a  trespass,  or  other  offence, 
every  gaoler  ought  to  keep  such  prisoner  in  safe  and  close 
custody ;  safe,  that  he  cannot  escape  ;  and  close,  without 
conference  with  others,  or  intelligence  of  things  abr«id. 
Therefore,  if  the  gaoler  shall  license  his  prisoner  to  go  abroad 
for  a  time,  and  then  to  come  again  ;  or  to  go  abroad  with  a 
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keeper,  though  he  come  again,  yet  these  are  escapes.  If  the 
gaoler  keep  the  prisoner  more  strictly  than  he  ought  of  right, 
whereof  the  prisoner  dieth,  this  is  felony  in  the  gaoler,  by 
the  common  law.  If  the  gaoler  voluntarily  suffer  a  prisoner 
to  escape,  he  shall  be  punished  in  the  same  manner  as  the 
])risoner  ought  to  have  been,  who  escaped ;  and  if  he  negli- 
gently, permit  him  to  escape,  he  shall  be  punished  by  fine  and 
imprisonment.  And  the  Sheriff  shall  answer  for  him.  If  a 
gaoler  detain  a  prisoner  in  gaol  after  his  acquittal,  unless  it  be 
for  his  fees,  (not  for  meat,  drink,  or  lodging,)  this  is  an  un- 
lawful imprisonment.  2  Burn^s,  Title, — Gaols. 
Appropriate  By  the  32  G.  3,  c.  5.  1  V.  293.    The  Justices  and 

ing  part  ot  a    Q,-aiKl  Jury  in  General  Sessions,  in  the  several  counties  and 

Cjraol  as  a  .  i    -i  t 

Work  House,  distncts,  may  provide  proper  buildmgs,  or  appropriate  a  cer- 
tain part  of  the  county  gaol,  as  a  work  house,  or  house  of 
correction  ;  the  expense  of  establishing  which,  shall  be  rais- 
ed by  presentment  and  assessment  in  the  usual  mode.  The 
Sessions,  or  any  one  Justice  out  of  Court,  may  commit  to 
such  house  of  correction,  all  persons  of  the  descriptions  men- 
tioned in  the  second  clause  of  the  Act  of  the  33  G.  2,  c,  L 
1  V.  4L  Perpetual. 
Persona  to  be  By  the  clause  here  referred  to,  "  the  Sessions,  or  a  single 
committed.  Justice,  may,  on  due  conviction,  commit  for  punishment,  ac- 
cording to  the  rules  of  such  house  of  correction,  all  idle  a'  a 
disorderly  persons,  beggars,  persons  practising  unlawful  games, 
fortune  tellers,  common  drunkards,  persons  of  lewd  behaviour, 
vagabonds,  runaways,  stubborn  servants  and  children  ;  and 
persons  mispending  their  time  to  the  injury  of  their  families." 
Perpetual, 

By  the  5  W.  4,  c.  13.  4  V.  385.    Money  may  be 
presented  in  the  Sessions,  and  raised  in  the  usual  manner, 
for  building  and  repairing  gaols.  Temporally. 
{S«iiing  or  By  the  4  W,  4,  c.  36.  4  V.  285.    If  any  gaoler,  or 

using  Spirit-    ^j^g  keeper  of  any  prison,  or  other  person  or  persons,  shall 

uous  Liquors      .  ,       ,  '     ,  i  i    •       •  /•   i    •      i  m  i 

in  Gaols.  either  by  themselves,  or  their  wives,  or  any  oi  their  children, 
or  their  servants,  substitutes,  or  agents,  directly,  or  indirect- 
ly, sell,  barter,  exchange,  or  deliver,  or  willingly,  or  know- 
ingly suffer,  or  permit,  or  cause  to  be  sold,  bartered,  ex- 
changed, or  delivered  to  any  prisoner,  or  prisoners,  or  other 
person  or  persons  whomsoever,  any  rum,  brandy,  gin,  or 
any  other  distilled  spirituous  liquors,  mixed  or  unmixed,  by 
whatever  name  or  names,  the  same  are  or  maybe  called,  or 
known,  in  any  gaol,  or  prison,  or  gaol  yard,  or  within  the 
limits  of  any  gaol  or  prison,  or  in  any  room  or  apartment,  or 
other  part  of  any  house,  or  building,  wherein  any  gaol  or 
prison  is,  or  may  be  kept  or  situate  ;  or  if  any  person  or 
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persons  shall  bring,  or  introduce  into  any  gaol  or  prison,  or  gaol 
yard,  or  limits  of  any  gaol  or  prison,  to  be  used,  drunk,  or 
consumed  therein,  by  any  prisoner  or  prisoners,  person  or 
persons,  confined  or  detained  within  such  gaol,  or  prison,  or 
gaol  yard,  or  the  limits  of  any  such  gaol  or  prison,  such 
gaoler,  or  keeper,  or  other  person  or  persons  so  offending, 
in  either  of  the  said  cases,  being  thereof  convicted  before 
any  two  Justices  of  the  Peace  for  the  county,  or  district 
wherein  such  gaol  or  prison  may  be  situate,  upon  the  oatli 
of  any  one  or  more  credible  witness,  or  witnesses,  shall  for- 
feit and  pay  a  fine  or  penalty  of  three  pounds,  to  be  levied 
by  Warrant  of  Distress  under  the  hands  and  seals  of  the  said 
two  Justices,  of  and  upon  the  goods  and  chattels  of  the  of- 
fender, or  ofTenders,  so  convicted  ;  and  shall  be  paid  and 
applied,  one  half  to  the  person  who  will  give  information  for 
the  same,  and  the  other  half  to  the  Clerk  of  the  Licenses  for 
the  county  or  district  wherein  such  offence  shall  have  been 
committed,  to  be  by  him  applied  in  like  manner  as  the  funds 
receivable  by  him  for  licensed  houses  are  directed  to  be  ap- 
plied ;  and  in  case  the  said  offender  or  offenders,  shall  not 
have  sufficient  goods  and  chattels,  whereon  to  levy  the  dis- 
tress aforesaid,  and  to  satisfy  the  said  fine,  then  such  offend- 
er or  offenders  shall  be  committed  to  gaol,  to  be  there  kept 
and  detained  in  close  confinement,  for  two  months,  or  until 
such  fine  be  paid.  And  any  gaoler,  or  keeper  of  a  prison, 
who  shall  be  convicted  as  aforesaid  a  second  time,  shall  there- 
upon, in  addition  to  paying  the  fine,  or  undergoing  the  con- 
finement herein  before  mentioned,  be  thereafter  absolutely 
disqualified  from  holding  such  situation  of  a  gaoler,  or  keeper 
of  a  prison  as  aforesaid,  and  shall  be  therefrom  forthwith  re- 
moved. 

Sec.  3.  All  prosecutions  under  the  Act  shall  be  in  the 
name  of  the  Clerk  of  the  Licenses,  and  it  shall  be  impera- 
tive upon  the  said  Clerk,  upon  information  given  to  him  of 
any  offence  against  this  Act,  forthwith  to  prosecute  for  the 
fine  hereby  imposed. 

Sec.  4.  Provided,  that  nothing  in  the  Act  contained, 
shall  extend  to  prevent  the  introducing  into  any  gaol,  or  pri- 
son, such  limited  and  restricted  quantity  of  rum,  brandy, 
gin,  or  other  distilled  spirituous  liquors,  for  any  sick  prison- 
er, or  other  sick  person  who  may  be  confined  or  resident  in 
such  gaol  or  prison,  as  may  by  the  physician,  or  medical  at- 
tendant of  such  sick  prisoner,  or  other  sick  person,  be  parti- 
cularly mentioned,  allowed,  and  prescribed  in  writing,  as 
necessary  for  the  use  of  such  sick  prisoner,  or  other  sick 
person. 
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Sec.  5.  Provided,  also,  that  when  the  limits  of  any 
gaol  or  prison,  shall  extend  beyond  the  gaol  yard,  and  include 
within  the  same,  any  house  or  building,  other  than  the  said 
gaol  or  prison,  nothing  in  this  Act  contained  shall  extend  to 
such  limits,  unless  so  far  as  respects  the  selling,  or  deliver- 
ing, or  bringing,  or  conveying  of  any  rum,  brandy,  gin,  or 
other  distilled  spirituous  liquors,  to  any  prisoner  or  prison- 
ers, confined  within  such  jail  or  prison,  or  the  limits  thereof. 
Perpetual. 

Directions.  The  proceedings  and  Forms  under  this  last  mentioned 

Statute,  except  the  slight  difference  obviously  requisite  in 
stating  the  offence  in  the  Forms,  will  be  the  same  as  in  the  | 
case  of  prosecutions  by  the  Clerk  of  the  Licenses,  for  sell-  ' 
ing  spirituous  liquors  without  license,  the  requisite  directions 
and  Forms  in  which  latter  case  will  be  found  under  the  Ti-  ; 
tie, — Spirituous  Liquors.    It  will  be  observed  however,  that  I 
there  is  no  time  hmited  for  the  commencement  of  a  prosecu- 
tion for  any  offence  against  this  Statute,  and  also,  that  no 
charges  of  prosecution  are  allowed,  and  therefore  none  can 
be  adjudged.    The  penalty  also,  is  exactly  specified,  and 
must  be  the  same  in  every  case. 

— m — 
GEESE. 

By  the  8  Vic.  c.  IL  Sess.  1845.    '^t  shall  be  lawful  | 
for  the  Justices  in  their  General  Sessions  for  any  county,  to 
make  such  rules,  orders,  and  regulations  respecting  geese 
going  at  large,  and  for  preventing  their  going  at  large,  as  | 
shall  from  time  to  time  be  considered  necessary  and  proper  ;  | 
and  may,  from  time  to  time,  alter,  vary  and  change  the 
same,  and,  also,  if  they  shall  think  proper  so  to  do,  may  af- 
fix any  penalty  for  breach  of  such  respective  rules,  orders,  and 
regulations,  not  exceeding  twenty  shillings." 

Sec.  2.  "  Any  penalty  by  said  rules,  orders  or  regula- 
tions, imposed  for  breach  thereof,  shall  be  recovered,  in  the 
name  of  the  party  complaining,  before  any  Justice  of  the 
Peace  for  the  County  wherein  the  offence  was  committed  ;  | 
and  if,  upon  due  conviction,  upon  the  oath  of  one  or  more 
credible  witness  or  witnesses,  the  party  offending  shall  not 
pay  the  penalty  adjudged,  it  shall  be  lawful  to  and  for  such 
Justice  to  issue  his  Warrant  of  Distress  for  the  amount 
thereof,  with  costs  to  be  levied  from  the  goods  and  chattels  i 
of  the  offender,  one  half  of  such  penalty  to  be  applied  to 
the  use  of  the  party  prosecuting  for  the  same,  and  the  other 
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of  it,  do  receive  any  other  person,  being  a  felon,  the  wife  is 
accessary,  and  not  the  husband.    1  Hale,  621. 

(13.)  But  if  the  husband  and  wife  both  receive  a  felon, 
knowingly,  it  shall  be  adjudged  only  the  act  of  the  husband, 
and  the  wife  shall  be  acquitted.  Id. 

By  the  4  Vic.  c.  7,  sec.  45,  Session,  1841.  If  any  person 
shall  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing  or  taking  whereof  shall 
amount  to  a  felony,  either  at  common  law  or  by  this  Act, 
such  person,  knowing  the  same  to  have  been  feloniously  stolen, 
or  taken,  shall  be  guilty  of  felony,  and  may  be  indicted  and 
convicted,  either  as  an  accessary  after  the  fact,  or  for  a  sub- 
stantive felony  ;  and  in  the  latter  case,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice  ;  and  every  such  receiver, 
shall  be  liable  to  be  imprisoned  for  a  term  not  exceeding  seven 
years.  Provided  that  no  such  person  shall  be  prosecuted  a 
second  time  for  the  same  offence. — Perpetual.  For  further 
information  as  to  receivers  of  stolen  property,  see  Title — - 
Larceny. 

IV.    How  Accessaries  and  Receivers  are  to  be  pro- 
ceeded AGAINST. 

By  3  Ed.  I.  C.  15.  Those  who  are  accused  of  the  re- 
ceipt of  felons,  or  of  commandment  or  force,  or  of  aid  in 
felony  done,  shall  be  bailable ;  but  this  seems  to  be  only 
where  it  stands  indifferent  whether  the  party  be  guilty  or  in- 
nocent ;  for  if  there  be  strong  presumptions  of  guilt,  it  seem- 
eth  that  he  is  not  bailable.    2  Haiok.  c.  15,  sec.  53. 

Where  a  felony  is  committed  in  one  county,  and  a  per- 
son is  accessary  after  the  fact  in  another  county,  the  offence 
of  such  accessary  may  be  enquired  of,  and  tried,  in  either 
county — Provided,  that  no  such  person  shall  be  prosecuted  a 
second  time  for  the  same  offence.  4  Vic.  c.  4,  sec.  15,  Sess. 
1841.  And  by  sec.  16  of  the  same  act,  if  a  principal  offen- 
der be  convicted  of  a  felony,  the  accessary  either  before  or 
after  the  fact  may  be  proceded  against  in  the  same  manner, 
as  if  such  principal  felon  had  been  attainted  thereof,  notwith- 
standing such  principal  felon  shall  die,  or  be  pardoned,  or 
otherwise  delivered  before  attainder. — Perpetual. 

It  is  now  agreed  that  the  principal,  though  not  convict-  Principal 
ed,  or  pardoned,  may  be  examined  as  a  witness  against  the  xYj^JessT 
receiver.    2  East.  P.  C.  782,  3.    2  Leach,  418.    1  Burns, 
22. 

For  precedents  and  other  matters  relating  to  the  pro- 
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ceedings  against  Accessaries,  see  respectively.  Titles — War- 
rant— Arrest — Examination — Bail — Commitment. 


ACTIONS,  see  JUSTICES  OF  THE  PEACE. 
ADULTERY,  see  MARRIAGE. 


AFFRAY. 

I.    What  is  an  Affray. 

II.    How  far  it  may  be  suppressed  by  a  private 
Person. 

III.  How  far  by  a  Constable. 

IV.  How  FAR  BY  a  Justice  of  the  Peace, 
V.    Punishment  of  an  Affbay. 

I.    What  is  an  Affray. 

An  Affray  is  a  public  offence  to  the  terror  of  the 
King's  subjects ;  so  called,  because  it  affrights  and  makes 
men  afraid.    3  Co.  Inst.  158. 

There  may  be  an  Assault  which  will  not  amount  to  an 
Affray,  as  where  it  happens  in  a  private  place,  out  of  the 
hearing  or  seeing  of  any  except  the  parties  concerned ;  in 
which  case  it  cannot  be  said  to  be  to  the  terror  of  the  people. 
Words  do     Also,  it  is  said,  that  no  quarrelsome  or  threatening  words 
to°an"Affray.  ^^^^^^  amount  to  an  affray  ;  and  that  no  one  can  justify  laying 
his  hands  on  those  who  shall  barely  quarrel  with  angiy  words, 
without  coming  to  blows ;  yet  it  seems  that  the  constable 
may  at  the  request  of  the  party  threatened,  carry  the  person 
who  threatens  to  beat  him  before  a  Justice,  in  order  to  find 
sureties.    1  Hatv.  c.  63,  ^  1  &  2.    I  Burns,  25. 
Challenge  to         It  is  a  very  high  offence  to  challenge  another,  either  by 
^  word  or  letter  to  fight  a  duel ;  or  to  be  the  messenger  of  such 

a  challenge  ;  or  even  barely  to  endeavour  to  provoke  another 
to  send  a  challenge,  or  to  fight ;  as  by  dispersing  letters  to  that 
purpose  full  of  reflections,  and  insinuating  a  desire  to  fight. 
1  Burns,  25. 

^^[Vl.^}^^^^  In  some  cases  there  may  be  an  affray  where  there  is  no  ac- 
tual violence  ;  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons,  in  such  a  manner  as  will  naturally 
cause  a  terror  to  the  people,  which  is  said  to  have  been  al- 
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ways  an  offence  at  the  common  law,  and  is  strictly  prohibited 
by  statute ;  for  by  2  Ed.  3,  C.  3,  it  is  enacted,  That  no 
man  of  what  condition  soever,  except  the  King's  servants,  in 
his  presence,  and  his  ministers  in  executing  their  office,  and 
such  as  be  in  their  company  assisting  them,  and  also  upon  a 
cry  made  for  arms  to  keep  the  peace,  shall  come  before  the 
King's  Justices,  or  other  of  the  King's  Ministers  doing  their 
office,  with  force  and  arms ;  nor  bring  any  force  in  affray  of 
peace  ;  nor  go,  nor  ride  armed  by  night  or  day,  in  fairs  or 
markets,  or  in  the  presence  of  the  King's  Justices,  or  other 
Ministers,  or  elsewhere  ;  upon  pain  to  forfeit  their  armour 
to  the  King,  and  their  bodies  to  prison,  at  the  King's  plea- 
sure. And  the  King's  Justices,  in  their  presence,  Sheriffs, 
and  other  Ministers,  in  their  bailiwicks.  Lords  of  Franchises, 
and  their  Bailiffs  in  the  same,  and  Mayors  and  Bailiffs  of 
Cities  and  Boroughs  within  the  same,  and  borough  holders. 
Constables,  and  Wardens  of  the  Peace,  within  their  Wards, 
shall  have  power  to  execute  this  Act."    Id.  25. 

It  is  holden  upon  the  words  of  exception  in  the  above  Wearing  of 
statute,  that  no  person  is  within  the  intention  of  this  statute, 
who  arms  himself  to  suppress  dangerous  rioters,  rebels,  or 
enemies,  and  endeavours  to  suppress  or  resist  such  disturbers 
of  the  peace  and  quiet  of  the  realm.  Also,  that  no  wearing 
of  arms  is  within  the  meaning  of  this  statute,  unless  it  be  ac- 
companied with  such  circumstances  as  are  apt  to  terrify  the 
people  ;  consequently,  that  persons  of  quality  are  in  no  dan- 
ger of  offending  against  this  statute  by  wearing  common  wea- 
pons, or  having  their  usual  number  of  attendants  with  them, 
for  their  ornament  or  defence.    Id.  26. 

A  man  cannot  excuse  the  wearing  of  armour  in  public, 
by  alleging  that  such  a  one  threatened  him,  and  that  he 
wears  it  for  the  safety  of  his  person  from  his  assault ;  but  no 
one  shall  incur  the  penalty  of  the  said  statute,  for  assembling 
his  neighbours  and  friends  in  his  own  house,  against  those 
who  threaten  to  do  him  any  violence  therein  ;  because  a 
man's  house  is  as  his  castle.    Id.  26. 

It  is  holden  that  any  Justice  of  the  Peace,  or  other  per- 
son who  is  empowered  to  execute  this  statute,  may  proceed 
therein  ex  officio,  and  if  he  find  any  person  in  arms  contrary 
to  the  form  of  the  statute,  he  may  seize  the  arms,  and  com- 
mit the  offender  to  prison,  and  that  he  ought  also  to  make  a 
record  of  the  whole  proceeding,  and  certify  the  same  into 
the  Exchequer.    Id.  26. 

11.    Of  suppressing  it  by  a  private  Person. 

It  seems  agreed,  that  any  one  who  sees  others  fighting, 
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may  lawfully  part  them  ;  and  also  stay  them  till  the  heat  be 
over,  and  then  deliver  them  to  the  Constable,  to  be  carried 
before  a  Justice,  to  find  sureties  for  the  Peace.  1  Haw.  c. 
6,     11.    1  Burns,  26. 

And  the  law  doth  encourage  him  hereunto  ;  for  if  he 
receive  any  harm  by  the  affrayers,  he  shall  have  his  remedy 
by  law  against  them,  and  if  the  affrayers  receive  hurt  by  en- 
deavouring only  to  part  them,  the  standers  by  may  justify  the 
same  ;  and  the  affrayers  have  no  remedy  by  law.  But  if 
either  of  the  parties  be  slain,  or  wounded,  or  so  stricken  that 
he  falls  down  for  dead,  in  that  case  the  standers  by  ought  to 
apprehend  the  party  so  slaying,  wounding,  or  striking  ;  or 
to  endeavour  the  same  by  hue  and  cry  ;  or  else  for  his  escape 
they  shall  be  fined  and  imprisoned.  3  Inst,  158.  I  Burns, 
26. 

III.      How  FAR  BY  A  CoNSTABLE. 

A  Constable  is  not  only  empowered  to  part  an  affray 
which  happens  in  his  presence,  but  is  bound  to  use  his  best 
endeavours  to  this  purpose  ;  and  also  to  demand  the  assist- 
ance of  others,  which  if  they  refuse  to  give  him,  they  are 
punishable  by  fine  and  imprisonment.  And  if  he  sees  per- 
sons either  actually  engaged  in  an  affray,  or  upon  the  very 
point  of  entering  upon  one  ;  as  where  a  person  shall  threaten 
to  kill,  wound,  or  beat  another,  he  may  either  carry  the  of- 
fender before  a  Justice  to  find  sureties  for  the  peace,  or  he 
may  imprison  him  of  his  own  authority  for  a  reasonable  time, 
until  the  heat  shall  be  over ;  and  also  afterwards  detain  him  till 
he  find  such  surety  by  obligation  :  But  it  seems,  that  he  has 
no  power  to  imprison  such  an  offender  in  any  other  manner, 
or  for  any  other  purpose :  And  it  is  said,  that  he  ought  not 
to  lay  hands  on  those  who  barely  contend  with  hot  words, 
without  any  threats  of  personal  hurt,  but  can  only  command 
them,  under  pain  of  imprisonment,  to  avoid  fighting.  1 
Burns,  27. 

Also,  if  an  assault  be  made  upon  him,  he  may  not  only 
defend  himself,  but  also  imprison  the  offender  in  the  same 
manner  as  if  he  were  no  way  a  party.  And  if  an  affray  be 
in  a  house,  the  Constable  may  break  open  the  doors  to  pre- 
serve the  peace  ;  and  if  affrayers  fly  to  a  house,  and  he  fol- 
low with  fresh  suit,  he  may  break  open  the  doors  to  take 
them.  But  it  is  said,  that  a  Constable  hath  no  power  to  ar- 
rest a  man  for  an  affray  done  out  of  his  own  view,  without  a 
Warrant  from  a  Justice,  unless  a  felony  were  done,  or  likely 
to  be  done.    Id.  27. 
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IV.      How  FAR  BY  A  JuSTICE   OF  THE  PeACE. 

There  is  no  doubt  but  that  a  Justice  of  the  Peace  may 
and  must  do  all  such  things  to  the  aforesaid  purpose,  which 
a  private  man  or  constable  is  either  enabled  or  required  by 
the  law  to  do :  But  it  is  said,  that  he  cannot  without  a  war- 
rant authorize  the  arrest  of  any  person  for  an  affray  out  of 
his  own  view  ;  yet  it  seems  clear,  that  in  such  case,  he  may 
make  his  warrant  to  bring  the  offender  before  him,  in  order 
to  compel  him  to  find  sureties  for  the  peace.  And  a  Justice 
has  a  greater  power  over  one  who  has  dangerously  wounded 
another  in  an  affray,  than  either  a  private  person  or  a  Con- 
stable ;  for  there  does  not  seem  to  be  any  good  authority, 
that  these  have  any  power  at  all  to  take  sureties  of  such  an 
offender  ;  but  it  seems  certain,  that  a  Justice  has  a  discre- 
tionary power  either  to  commit  him,  or  to  bail  him,  till  the 
year  and  day  be  past.  But  it  is  said,  that  he  ought  to  be 
very  cautious  how  he  takes  bail,  if  the  wound  be  dangerous  ; 
for  that  if  the  party  die,  and  the  offender  appear  not,  he  is 
in  danger  of  being  severely  fined,  if  he  shall  appear  upon 
the  whole  circumstances  of  the  case  to  have  been  too  favour- 
able.   1  Burns,  27,  28. 

V.    Punishment  of  an  Affray. 

All  Affrays  in  general  are  punishable  by  fine  and  im- 
prisonment.   1  Burns,  28. 

Warrant  to  Apprehend  Affrayers. 

^    To  each  and  every  of  the  Constables, 

County         >  of  the  Township  of  in  the 

of  )  said  County  ;  greeting  ; 

Whereas  A.  I.  of  the  township  of  in  the 

said  County,  yeoman,  hath  this  day  made  Oath  before  me, 

A          M  ,  Esquire,  one  of  Her  Majesty's  Justices  of 

the  Peace  for  the  said  County,  that  on  the    day  of 

 ,  in  the  year  of  our  Lord  One  Thousand  Eight  Ilun- 

dred  and  ,  A.  O.  of  the  Township  of  ,  in  the 

said  County,  yeoman,  and  B.  O.  of  the  township  of  , 

in  the  said  County,  yeoman,  at  the  said  township  of  , 

in  the  County  aforesaid,  in  a  tumultuous  manner,  made 
an  affray,  wherein  the  person  of  the  said  A.  I.  was  bea- 
ten and  abused  by  them  the  said  A.  O.  and  B.  O.,  with- 
out, any^lawful  or  sufficient  provocation  given  to  them,  or  to 
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either  of  them,  by  him  the  said  A.  I.  These  are  therefore 
to  command  you  forthwith  to  apprehend  the  said  A.  O.  and 
B.  O.,  and  bring  them  before  me,  or  some  other  of  Her  said 
Majesty's  Justices  of  the  Peace  for  the  said  County,  to  an- 
swer the  premises  ;  and  to  find  sureties  as  well  for  their  per- 
sonal appearance  at  the  next  General  Sessions  of  the  Peace, 
to  be  hoiden  for  the  said  County,  then  and  there  to  answer 
to  an  indictment  to  be  preferred  against  them  by  the  said  A. 
I.  for  the  said  offence,  as  also  for  their  keeping  the  peace  in 
the  mean  time,  towards  Her  said  Majesty  and  all  Her  liege 
people,  and  especially  towards  him  the  said  A.  I.  Hereof 
fail  not,  as  you  will  answer  the  contrary  at  your  peril.  Gi- 
ven under  my  hand  and  seal  at  ,  in  the  said  County, 

the  day  of  ,  in  the  year  . 

A  M  ,  J.  P. 

— m — 

APPEALS,  see  respectively,  Titles  POOR,  and  RATES. 
APPRENTICES,  see  SERVANTS. 
 ^  

ARREST. 

This  title  is  to  be  understood  of  Arrests  in  Criminal 
cases  only,  and  not  in  Civil  cases. 

In  law,  an  arrest  doth  signify  the  restraint  of  a  man's 
person,  depriving  him  of  his  own  will  and  liberty,  and  bind- 
ing him  to  become  obedient  to  the  will  of  the  law ;  and  it 
may  be  called  the  beginning  of  imprisonment.  Lamb,  95. 
1  Burns,  169. 

Concerning  which  will  be  shewn, 

I.    Who  may  or  may  not  be  arrested. 
II.    For  what  causes  of  suspicion  an  Arrest 

MAY  BE. 

III.  By  whom  an  arrest  shall  be  made. 

IV.  The  manner  of  an  Arrest. 

V.    What  is  to  be  done  after  the  Arrest. 

I.    Who  may  or  may  not  be  Arrested. 

Generally  a  member  of  Parliament  shall  have  the  privi- 
lege of  Parliament  for  himself  and  his  servants,  to  be  freed 
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from  arrests ;  but  for  treason,  felony,  and  breach  of  the 
peace,  there  can  be  no  privilege.  1  Black  Com.,  145.  1 
Burns,  170. 

Bodies  Corporate,  acting  in  a  way  that  would  render 
an  individual  liable  to  arrest,  cease  to  retain  of  course  their 
corporate  character,  and  become  individually  responsible. — 
1  Burns,  170. 

In  the  case  of  Rex  vs.  Woodham,  2  Sh.  828,  upon  a 
motion  for  an  information  against  the  defendant,  who  was  a 
Justice  of  the  Peace,  it  was  holden,  that  a  person  in  execu- 
tion in  the  King's  Bench  prison,  may  be  there  charged  cri- 
minally by  the  warrant  of  a  Justice  of  the  Peace ;  but  that 
no  such  Justice  can  take  a  prisoner  of  this  Court  out  of  the 
custody  of  the  Court,  and  send  him  to  the  County  gaol. — 
Id.  110, 

By  statutes  50,  Ed.  3,  C.  5,  and  1  Puch.  2,  C.  15. —  In  Church 
None  shall  arrest  Priests,  or  their  Clerks,  or  other  persons  of  Yards, 
holy  Church,  whilst  they  attend  to  divine  service,  in  Church- 
es, Church  yards,  or  other  places  dedicated  to  God  ;  on  pain 
of  imprisonment  and  ransom  at  the  King's  will ;  and  he  shall 
also  make  satisfaction  to  the  parties  arrested.    Id.  170. 

Also  by  Stat.  29,  C.  2,  c.  7,  §6,  "A  warrant  executed  On  Sundays, 
against  any  person  whatsoever,  on  the  Lord's  day,  is  void ; 
and  the  persons  serving  the  same,  shall  answer  damages,  as 
if  they  had  done  the  same  without  warrant ;  except  in  cases 
of  treason,  felony,  or  breach  of  the  peace.    Id.  170. 

II.    For  what  causes  of  suspicion  an  Arrest  may  be. 

By  the  statute  of  34  Ed.  3,  C.  1.  Power  is  given  to 
the  Justices  of  the  Peace  to  arrest  all  those,  whom  they  find 
by  indictment,  or  by  suspicion,  and  to  put  them  in  prison. 

The  causes  of  suspicion  which  are  generally  agreed  to  Causes  of 
justify  the  arrest  of  an  innocent  person  for  felony,  are  these  ^"sp'^'o"^" 
that  follow : 

(1.)  The  common  fame  of  the  country  ;  but  it  seems 
that  it  ought  to  appear  upon  evidence,  in  an  action  brought 
for  such  arrest,  that  such  fame  had  some  probable  ground. 

(2.)  Being  found  in  such  circumstances,  as  induce  a 
strong  presumption  of  guilt ;  as  coming  out  of  a  house  where- 
in murder  has  been  committed,  with  a  bloody  knife  in  one's 
hand ;  or  being  found  in  possession  of  any  part  of  goods  sto- 
len, without  being  able  to  give  a  probable  account  of  coming 
honestly  by  them. 

(3.)  The  behaving  one's  self  in  such  a  manner  as  be- 
trays a  consciousness  of  guilt :  as  where  a  man  accused  of 
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felony,  on  hearing  that  a  warrant  is  taken  out  against  him. 
doth  abscond.    1  Burns,  170. 

(4.)  The  being  found  in  company  with  one  known  to 
be  an  offender,  at  the  time  of  the  offence ;  or  generally  at 
other  times,  keeping  company  with  persons  of  scandalous  re- 
putation. Id. 

(5.)  The  living  an  idle,  vagrant,  and  disorderly  life, 
without  having  any  visible  means  to  support  it.  2  Haw.  c. 
12,  §  10,  11.  A  woman  walking  up  and  down  the  streets 
to  pick  up  men,  a  night-walker  may  be  apprehended.  Pe7' 
Lawrence,  J.  Lawrence  vs.  Hedger.    3  Taunt,  15. 

(6.)  The  being  pursued  by  hue  and  cry.  For  if  a 
felony  is  done,  and  one  is  pursued  upon  hue  and  cry,  that 
is  not  of  ill  fame,  suspicious,  unknown,  nor  indicted,  he  may 
be  attached  and  imprisoned  by  the  law  of  the  land.  1 
Burns,  111. 

(7.)    But  generally  no  such  cause  of  suspicion  as  any 
of  the  above  mentioned,  will  justify  an  arrest,  where  in  truth 
no  such  crime  hath  been  committed  ;  unless  it  be  in  the  case 
of  hue  and  cry.    Id.  171. 
J^y.^^Peace  (Q^^    In  the  case  of  Samuel  vs.  Payne  and  others — • 

Doug.  359, — it  was  determined  that  a  peace  officer  may  * 
justify  an  arrest  on  a  reasonable  charge  of  felony,  without  a 
warrant,  although  it  should  afterwards  appear  that  the  man  is 
innocent,  or  even  that  no  felony  was  in  fact  committed  ;  but 
that  a  private  individual  in  such  a  case  cannot. 

If  a  peace  officer,  of  his  own  head,  takes  a  person  into 
custody  on  suspicion,  he  must  prove  that  there  was  such  a 
crime  committed ;  but  if  he  receives  a  person  into  custody, 
on  a  charge  preferred  by  another  of  felony,  or  breach  of  the 
peace,  there  he  is  to  be  considered  a  mere  conduit ;  and  if 
no  felony  or  breach  of  the  peace  was  committed,  the  persoih 
who  preferred  the  charge  alone  is  answerable.  Per  L.  El- 
lenb.  Hobbs  vs.  Branscomb  and  others,  sittings  after  T. 
T.,  53  G.  3.    3  Camp.  420.    1  Burns,  172. 

III.    By  whom  the  Arrest  shall  be  made. 

Arrest  with-  If  a  Justice  see  a  felony  or  other  breach  of  the  peace  com- 
out  warrant,  mitted  in  his  presence,  he  may  in  his  own  person  apprehend 
the  offender  ;  and  he  may  also,  by  word  of  mouth,  command 
any  one  to  arrest  another  who  shall  be  guilty  of  any  felony  or 
actual  breach  of  the  peace  in  his  presence  ;  and  such  command 
is  a  good  warrant  without  writing.  2  Hale,  86.  1  Burns, 
173. 

And  all  persons  who  are  present  when  a  felony  is  commit- 
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half  to  the  use  of  the  poor  of  the  township  or  settlement 
wherein  the  same  shall  be  levied."    For  three  years. 

For  the  course  of  proceedings  for  the  recovery  of  the 
penalty  which  may  be  imposed  under  the  foregoing  Statute, 
and  as  to  the  requisite  Forms,  which  may  readily  be  filled  up 
so  as  to  serve  in  any  such  prosecutions,  see  respectively,  Ti- 
tles— Information,  Summons,  Conviction,  Distress. 

 e  

GOOD  BEHAVIOUR,  see  SURETY,  &c. 

— m — ' 
GRAIN. 

The  former  regulations  concerning  grain  and  corn,  con- 
tained in  the  Statutes  32  G.  3,  c.  4.  1  V.  291 ;  and  the  56 
G.  3,  c.  4.  2  V.  200,  have  all  been  repealed  by  the  Act  of 
the  I  Vic.  c.  4,  Sess.  1838,  and  the  following  enactments 
are  thereby  made  on  the  subject. — 

Sec.  2.  All  grain  or  corn,  hereinafter  mentioned,  shall 
not  be  deemed  or  considered  merchantable,  unless  the  same 
shall  be,  respectively,  of  the  undermentioned  weight,  that  is 
to  say : — 

Wheat,  sixty  pounds.  Avoirdupois,  per  bushel. 

Barley,  when  foreign  or  irrvported,  fifty-two  pounds 
Avoirdupois,  per  bushel.  Of  the  production  of  this  Province, 
forty-eight  pounds.  Avoirdupois,  per  bushel. 

Rye,  fifty-six  pounds.  Avoirdupois,  per  bushel. 

Indian  Corn,  fifty-eight  pounds,  Avoirdupois,  per  bushel. 

Malt,  thirty-nine  pounds.  Avoirdupois,  per  bushel. 

Sec.  3.  All  wheat  and  barley,  not  of  the  growth  or 
production  of  this  Province,  imported  into  this  Province  shall 
hereafter  be  sold  by  weight,  and  the  number  of  pounds  weight, 
hereby  established  as  the  standard  weight  of  a  bushel  of  such 
wheat  or  barley,  respectively,  shall  be  deemed  and  esteemed 
to  be  equal  to,  and  to  represent,  a  bushel  of  wheat  or  barley. 

Sec.  4.  Every  Measurer  and  V^eigher  of  grain  shall  be  ^^^^^ 
entitled  to,  and  shall  be  paid,  for  measuring  or  weighing  and  Measuring, 
inspecting  all  grain  or  corn,  at  the  following  rates,  that  is  to 
say  : — For  every  hundred  bushels  of  wheat,  of  foreign  produc- 
tion, and  of  oats,  whether  of  foreign  production,  or  otherwise, 
two  shillings  ;  and  for  every  hundred  bushels  of  all  other  grain 
or  corn,  herein  before  mentioned,  except  wheat  of  foreign 
production  and  oats,  four  shillings. 

32 
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Sec.  5.  All  such  rates  shall  be  paid  by  the  seller  of  any 
grain  or  corn  as  aforesaid,  and  in  case  of  the  said  grain  or 
corn  being  sold  on  board  of  any  ship  or  vessel,  and  to  be  de- 
livered therefrom,  it  shall  be  imperative  upon  the  seller,  to 
have  such  grain  or  corn  weighed  or  measured,  by  some  sworn 
measurer,  agreeably  to  this  Act ;  but  upon  the  sale  of  any  grain 
or  corn  in  store,  or  in  any  other  place,  and  to  be  delivered 
therefrom,  it  shall  not  be  necessary  to  have  the  same  measured 
or  weighed  by  some  sworn  measurer,  unless  the  purchaser 
shall  desire  the  same. 

Sec.  6.  It  shall  not  be  imperative  to  inspect,  weigh,  or 
measure  any  grain  or  corn,  exported  from  this  Province,  by 
a  sworn  measurer,  before  the  exportation  thereof. 

Sec.  7.  If,  upon  the  weighing  or  measuring  of  any 
grain  or  corn,  it  shall  be  found  that  the  same  is  heated,  or  in 
any  other  respect  unmarketable,  the  sworn  measurer  shall  re- 
port the  same  to  the  purchaser,  and  shall  refuse  to  measure 
or  weigh,  or  mark,  or  take  any  account  of  the  same,  unless 
specially  directed  and  authorized  by  the  purchaser  so  to  do. 

Sec.  8.  If  any  person  shall  sell  and  deliver  any  grain 
or  corn,  which  by  the  provisions  of  this  Act  should  be  mea- 
sured or  weighed,  by  some  sworn  measurer  of  grain,  without 
having  the  same  so  measured  or  weighed,  such  person  shall 
forfeit  and  pay  a  penalty  of  sixpence,  for  every  bushel  of 
grain  or  corn  so  sold  and  delivered,  to  be  recovered,  upon 
complaint  and  information  made  before  any  two  Justices  of 
the  peace,  and,  upon  due  conviction  of  the  offender,  to  be 
levied  by  warrant  of  distress,  and  sale  of  the  offender's  goods 
and  chattels,  and  to  be  paid  and  applied,  one  half  to  the 
party  complaining  or  informing  for  the  same,  and  the  other 
half  to  the  use  of  the  poor  of  the  township  or  place  wherein 
such  offence  was  committed. 

Sec.  9.  If  any  sworn  measurer  shall  be  guilty  of  any 
neglect  or  dereliction  of  duty,  in  the  exercise  of  his  office, 
or  ahall  undertake  to  attend  the  admeasurement  of,  or  weigh- 
ing of  grain  from  more  than  one  vessel,  at  one  and  the  same 
time,  he  shall  forfeit  and  pay  a  penalty  of  five  pounds,  to  be 
recovered  on  the  complaint  of  any  person  who  shall  sue  for 
the  same,  and  upon  conviction  of  the  offender,  before  any 
one  Justice  of  the  peace,  to  be  levied  by  warrant  of  distress 
of  the  offender's  goods  and  chattels,  and  to  be  applied  as 
herein  before  directed ;  and  for  want  of  goods  and  chattels 
to  satisfy  such  warrant  of  distress,  the  offender  shall  be  com- 
mitted to  the  common  gaol  of  the  county,  for  a  period  of  not 
more  than  twenty  days.  Perpetual. 

The  proceedings  for  the  recovery  of  the  penalties,  im- 
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posed  by  the  foregoing  Act,  will  be  the  same,  in  general,  as 
in  other  cases  for  the  recovery  of  penalties,  before  Justices, 
and  are  described,  and  the  requisite  Forms,  which  may  rea- 
dily be  filled  up  so  as  to  answer,  will  be  found,  respectively, 
under  the  Titles, — Information,  Summons,  Conviction,  Dis- 
tress, Conmiitment. 

With  regard  to  the  penalty  first  mentioned  in  the  Act, 
namely,  that  contained  in  the  8th  clause  thereof,  as  coin- 
mitment  to  gaol  is  not  authorized  on  failure  of  payment  being 
obtained,  under  the  Warrant  of  Distress,  such  commitment 
cannot,  it  is  presumed,  legally  take  place. 

By  the  4  W.  4,  c.  45.  4  Vol.  290.  The  tolls  hereaf-  1 
ter  to  be  taken  by  every  miller,  for  the  grinding  of  wheat, 
rye,  barley,  buckwheat  or  Indian  corn,  shall  be  one  sixteenth 
part  of  the  whole  quantity  brought  to  the  mill  to  be  ground 
and  no  more  ;  to  be  ascertained  by  a  sealed  measure  ;  and 
for  grinding  oats,  where  the  same  shall  not  be  kiln  dried, 
shelled,  and  sifted,  one  sixteenth  part  of  the  whole  quantity 
brought  to  the  mill  to  be  ground,  and  no  more ;  to  be  ascer- 
tained as  aforesaid ;  and  for  kiln-drying,  shelling,  grinding, 
and  sifting  of  oats,  one  eighth  part  of  the  whole  quantity 
brought  to  the  mill  to  be  ground,  and  no  more,  to  be  ascer- 
tained as  aforesaid.  Every  miller,  keeping  suitable  machinery 
for  the  hulling  of  barley,  shall  receive  as  toll  for  hulling  the 
same,  one  sixth  part  of  the  whole  quantity  brought  to  the 
mill  to  be  hulled,  and  no  more  ;  to  be  ascertained  as  herein 
before  mentioned.  And  every  miller,  who  shall  keep  in  his 
mill  a  good  and  sufficient  bolting  machine,  shall  be  obliged, 
if  required  so  to  do,  to  bolt  the  flour  or  meal  of  all  wheat, 
rye,  buck-wheat,  or  barley,  or  bolt  or  sift  all  flour,  or  meal 
of  Indian  corn,  ground  at  his  mill,  and  shall  be  allowed  to 
take  at  the  rate  of  one  quart  out  of  each  bushel  of  grain  or 
corn  brought  to  the  mill  to  be  so  ground,  and  bolted,  or  sif- 
ted, and  no  more,  as  and  for  the  toll  for  bolting  or  sifting 
the  same,  in  addition  to  the  toll  hereby  allowed  for  grinding 
such  wheat,  rye,  buckwheat,  barley  or  Indian  corn.  [By 
5  W.  4,  c.  5.  4  V.  357.  This  toll  for  bolting,  or  sifting, 
is  reduced  to  one  pint  for  each  bushel.] 

Sec.  4.  If  any  miller  shall,  in  any  case,  demand  and 
take  any  larger  and  greater  toll  for  grinding,  hulling,  or  bolt- 
ing any  grain,  corn  meal,  or  flour,  than  is  herein  before  al- 
lowed and  prescribed,  such  miller,  being  thereof  legally  con- 
victed, before  any  two  Justices  of  the  Peace  for  the  county 
or  district,  wherein  such  offence  shall  be  committed,  on  the 
oath  of  one  or  more  credible  witness,  or  witnesses,  shall  for- 
feit and  pay  a  penalty  of  two  pounds,  to  be  levied  by  war- 
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rant  of  distress,  under  the  hands  and  seals  of  the  said  two 
Justices. 

Sec.  5.  If  any  miller  shall  refuse  to  grind  any  grain  or 
corn,  for  which  his  mill  is  prepared,  the  said  grain  or  corn 
being  clean,  dry,  and  in  good  order;  or  if  his  mill  be  pro- 
vided  with  bolting  machinery,  shall  refuse  to  bolt  any  meal 
or  flour,  hereby  required  to  be  bolted,  when  he  is  requested 
so  to  do,  or  shall  refuse  to  hull  any  barley,  when  required, 
the  same  being  clean,  dry,  and  in  good  order,  and  his  mill 
having  proper  and  suitable  machinery  for  the  hulling  of  bar- 
ley, then,  and  in  either  of  such  cases,  any  such  miller  so  re- 
fusing, and  not  having  some  good  and  sufficient  excuse  for 
such  refusal,  being  thereof  legally  convicted,  in  manner  as 
herein  before  mentioned,  shall  forfeit  and  pay  a  penalty  of 
two  pounds,  to  be  levied  as  aforesaid. 
Miller  to  keep  gee.  6.  Every  miller  shall  at  all  times  keep  in  his  mill. 
Weights  properly  filled  and  erected  in  a  convenient  place,  a  good  and 
sufficient  beam  and  scales,  with  proper  and  legal  weights, 
for  the  use  of  persons  requiring  grain  or  corn  to  be  ground 
at  such  mill ;  and  any  miller,  neglecting  to  keep  and  have  in 
his  mill,  such  beam  and  scales  and  weights,  so  fitted  and 
erected,  in  manner  aforesaid,  being  thereof  lawfully  convict- 
ed, as  herein  before  mentioned,  shall  forfeit  and  pay  a  pen- 
alty of  five  pounds,  to  be  levied  as  aforesaid. 
A^ppHcation  g^^.  7.    All  penalties  recovered  and  levied  under  this 

o  pena  les,  ^^^^  ^j^^jj  ^^-^  applied  for  the  use  of  the  poor  of  the 
town  or  place  where  the  offence,  for  which  such  penalty  is 
imposed,  was  committed,  and  if  no  sufficient  distress  shall 
be  found,  to  satisfy  any  such  penalty,  then  the  offender  shall 
be  committed  to  gaol,  there  to  be  confined,  for  a  time  not 
exceeding  thirty  days,  or  until  the  said  penalty  be  paid. 

Sec.  8.  Every  miller,  who  shall  be  convicted  as  here- 
in before  mentioned,  of  demanding  and  taking  any  greater 
toll  for  the  grinding,  hulling,  or  bolting  of  any  grain,  corn, 
meal,  or  flour,  in  any  case,  shall,  in  addition  to  the  penal- 
ties hereby  imposed  for  any  such  offence,  forfeit  the  full 
value  of  the  grain,  corn,  meal,  or  flour  which  shall  be  de- 
manded and  taken  by  him  as  aforesaid,  over  and  above  the 
toll  herein  before  mentioned,  and  allowed  ;  to  be  levied,  to- 
gether with  the  said  penalty  hereby  imposed,  and  in  the 
same  manner,  and  to  be  paid  to  the  owner  or  owners  of  the 
grain,  corn,  meal,  or  flour  whereon  such  excessive  toll  shall 
be  demanded  and  taken. 

Sec.  9.  Repeals  the  Acts  of  10  G.  3,  for  establishing 
tolls  to  be  taken  at  Grist  Mills  ;  and  21st  and  28th  G.  3,  in 
amendment  thereof. 
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Sec.  10.  Provides  that  this  Act  shall  not  extend  to  any 
other  Mills  than  such  as  are  propelled  or  worked  by  wind  or 
water.  Perpetual. 

This  Statute  is  so  plainly  and  accurately  worded,  that  Directions, 
it  is  conceived,  intelligent  and  judicious  Magistrates  will  find 
no  difficulty,  as  to  any  part  of  the  proceedings  before  them, 
for  the  recovery  and  levying  of  the  penalties.  It  will  be  ob- 
served, that  all  the  penalties  are  to  be  recovered  before  two 
Justices,  and  that  a  Warrant  of  Distress  is  to  issue  against 
the  goods  of  the  party  convicted,  and  if  no  goods  can  be 
found,  he  is  to  be  committed  to  prison  for  a  limited  time,  or 
until  payment  is  sooner  made.  The  proceedings,  therefore, 
will  be  the  same  as  in  all  ordinary  cases  of  prosecutions  for 
the  recovery  of  penalties  ;  directions  as  to  which,  with  the 
requisite  Forms,  to  be  filled  up  according  to  the  facts  of 
the  complaint  in  each  case,  will  be  found  under  the  respec- 
tive Titles, — -Information,  Summons,  Conviction,  Distress, 
Commitment.  It  is  proper  however  to  observe,  that  as  the 
value  of  the  excessive  toll  taken,  is  to  be  levied  from  the 
party  convicted,  in  addition  to  the  penalty  imposed,  it  will 
be  the  duty  of  the  Justices,  at  the  time  of  the  conviction,  to 
ascertain  and  determine  that  value,  and  to  add  the  amount 
thereof  to  the  penalty,  and  to  adjudge  the  whole  of  such 
value  and  penalty,  against  the  party,  and  to  issue  the  war- 
rant of  distress  for  the  full  amount  so  made  up. 

— m — 

GFJST  MILLS,  see  GRAIN. 

- — m — 
GUAGERS. 

By  the  1  G.  3,  c.  9.  1  V.  72.  The  Governor  shall  ap« 
point  two  Guagers  for  the  port  of  Halifax,  who  shall  be  sworn 
to  the  faithful  discharge  of  their  duty,  and  who  are  authori- 
zed to  guage  all  rum  or  other  distilled  spirituous  liquors  which 
shall  be  imported  into,  or  distilled  within  the  same,  and  shall 
perform  all  such  guaging,  by  the  instrument  commonly  known 
by  the  name  of  Gunter's  Callipers,  and  no  otlier  instrument 
whatsoever;  and  if  any  guager  to  be  appointed  as  aforesaid, 
shall  neglect  to  attend,  upon  due  notice  given,  for  the  guag- 
ing any  rum,  or  other  distilled  spirituous  liquors,  imported 
into  or  distilled  within  the  Province,  lie  shall  forfeit  and  pay, 
lor  every  such  neglect,  the  sum  of  five  pounds,  with  costs. 
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upon  conviction  thereof  by  the  oath  of  one  credible  witness, 
before  any  two  Justices  of  the  peace  ;  to  be  recovered  by 
warrant  of  distress  from  under  the  hand  and  seal  of  said  Jus- 
tices ;  one  moiety  whereof  to  be  paid  to  the  person  who  shall 
inform  and  sue  for  the  same,  and  the  other  moiety  to  the 
Overseers  of  the  Poor,  for  the  uses  of  the  poor  of  the  town 
where  the  offence  was  committed.  Perpetual, 

By  the  8'2  G.  3,  c.  3.  I  V.  291,  (made  in  addition  to 
and  amendment  of  the  foregoing  Act.)  All  casks  containing 
rum,  wine,  and  molasses,  imported  into  this  Province,  shall 
be  guaged  by  the  sworn  and  established  guager,  immediately 
after  landing,  and  before  removal  from  the  wharf  whereon  it 
is  landed  ;  and  the  said  guagers  shall  mark  with  a  marking 
iron,  the  quantity  of  gallons  each  cask  contains,  on  the  stave 
next  the  bung-  stave,  or  upon  the  head  of  each  cask,  with  the 
two  first  letters  of  his  name,  on  the  left  hand  of  the  quantity ; 
all  which  to  be  done  in  a  fair  legible  manner.  And  in  lieu 
of  the  present  allowance  for  guaging,  such  guager  shall  receive 
for  every  cask  exceeding  ten,  to  be  guaged  by  him  at  any  one 
time  and  place,  the  following  fees : — -For  every  puncheon — 
three  pence  ;  for  every  hogshead  or  tierce — two  pence  ;  and 
for  every  barrel— one  penny. 

Sec.  2.  If  any  guager  appointed  as  aforesaid,  shall 
neglect  or  refuse  to  do  the  duty  enjoined  by  this  and  the 
above  recited  Act,  he  shall  for  each  and  every  offence,  forfeit 
and  pay  the  sum  of  forty  shillings,  to  be  recovered  before  any 
one  Justice  of  the  peace,  by  any  person  or  persons  who  shall 
sue  for  the  same  ;  one  moiety  thereof  to  such  person  or  per- 
sons, and  the  other  moiety  to  the  Overseers  of  the  Poor,  for 
the  use  of  the  poor  of  the  township  to  which  such  guager  be- 
longs. 

Provided,  that  until  persons  can  be  found  in  the  out- 
ports  of  the  Province,  capable  of  guaging  with  callipers,  it 
shall  be  lawful  in  such  ports,  to  guage  with  a  rod,  as  also  in 
the  port  of  Halifax,  when  the  parties  consent.  Perpetual, 
Direciiuns.  It  will  be  Seen,  that  the  first  of  the  foregoing  Statutes, 

relates  only  to  the  port  of  Hahfax,  and  applies  to  all  distilled 
spirituous  liquors  imported  into,  or  distilled  within  such  port ; 
while  the  latter  Statute  extends  to  the  whole  Province,  but 
applies  only  to  rum,  wine  and  molasses.  With  regard  to  the 
penalties  also,  the  latter  Act  imposes  the  penalty  of  forty  shil- 
lings, on  neglect  of  any  duty  enjoined  either  by  this  Act,  or 
by  the  previous  one.  It  would  seem  therefore,  that  the  clause 
in  the  first  Act,  respecting  the  penalty,  is  not  in  force,  but  is 
virtually  repealed  by  the  substitution,  in  all  cases,  of  the  pe- 
jialty  of  forty  shillings,  imposed  by  tiie  latter  Act,  and  there- 
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i'oro,  that  this  penahy  is  the  only  one  which  can  be  enforced 
against  the  guager,  for  any  offence  under  either  of  the  Acts. 
As  this  latter  Act  does  not  direct  or  authorise  any  final  pro- 
cess, for  levying  the  penalty  on  a  party  convicted,  it  is  quite 
clear,  agreeably  tp  what  has  been  already  advanced  under 
previous  titles,  respecting  such  omission  in  other  Statutes, 
that,  upon  any  conviction  under  either  of  these  Acts,  the  Jus- 
tice will  not  be  authorised  to  issue  any  such  final  process, 
either  against  the  goods,  or  the  body  of  the  offender.  Direc- 
tions applicable  to  prosecutions  before  the  Justice,  for  the 
recovery  of  the  penalty  imposed  by  the  latter  Statute,  and 
also  the  requisite  Forms,  which  may  readily  be  filled  up,  ac- 
cording to  the  offence  complained  of,  will  be  found  under 
the  respective  Titles — ^Information,  Summons,  Conviction. 

For  the  appointment  of  Guagers  throughout  the  Pro- 
vince, except  in  Halifax,  see  Title — ^Town  Officers. 

— m — 
GUNS  FIRING. 

By  the  32  G.  2,  c.  25.  1  V.  37.  If  any  person,  of  what 
age,  or  degree  soever,  shall  unnecessarily  fire  out  of  any  gun, 
fusee,  musket,  pistol,  or  other  firearm,  in  any  of  the  houses, 
streets,  lanes,  wharves,  yards,  or  gardens,  in  the  town  or 
suburbs  of  Halifax,  such  person,  upon  conviction  thereof, 
upon  the  oath  of  one  or  more  credible  witness,  before  any 
one  Justice  of  the  Peace,  shall  forfeit  the  sum  of  ten  shil- 
lings, to  be  levied  by  warrant  of  distress  from  such  Justice^ 
on  the  offender's  goods  and  chattels ;  and  for  want  of  goods 
or  chattels,  such  offender  shall  be  committed  to  gaol  for  the 
space  of  twenty-four  hours.  Provided,  that  no  prosecution 
for  breach  of  this  Act  shall  be  admitted,  unless  complaint 
be  made  thereof  within  twelve  hours  at  least  after  the  offence 
committed.  All  forfeitures  arising  by  virtue  of  this  Act, 
shall  be,  one  half  to  him  or  her  who  will  prosecute  for  the 
same,  and  the  other  to  the  use  of  this  His  Majesty's  Govern- 
ment. By  the  48  G.  3,  c.  21.  2  V.  22.  The  foregoing 
Act,  and  every  matter  and  thing  therein  contained,  are  ex- 
tended to  the  several  towns  and  suburbs  of  the  several  towns 
throughout  the  Province.  Perpetual. 

By  the  9  &  10  G.  3,  c.  3.  1  V.  156.  If  any  child  un- 
der fourteen  years  of  age,  shall  fire  out  of  any  gun,  fusee,  or 
pistol ;  or  if  any  person,  of  what  age  or  degree  soever,  shall 
unnecessarily  fire  out  of  any  gun,  fusee,  or  pistol,  or  other 
fire  arm,  within  one  liundred  yards  of  any  person,  either  on 
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horseback,  or  in  any  carriage  within  the  Peninsula  of  Hali- 
fax  ;  such  child  or  person,  their  parents,  guardians  or  nias- 
ters,  shall  forfeit  the  like  sum  as  is  inflicted  by  the  forego- 
ing Act  of  3-2  G.  2,  c.  25,  and  to  be  recovered,  levied,  and 
applied  in  like  manner  as  is  therein  provided.  Pei'petual. 

Directions  as  to  prosecutions  before  a  Justice,  under 
either  of  the  foregoing  Acts,  with  the  requisite  Forms,  which 
can  readily  be  filled  up  so  as  to  serve,  will  be  found  under 
the  respective  Titles, — Information,  Summons,  Conviction, 
Distress,  Commitment. 

—m — 


HAWKERS,  see  PEDLARS. 
HEALTH  WARDENS,  see  COIVTAGIOUS  DISEASES. 
HERRINGS  SMOKED,  see  FISH,  &c.  I 


HIDES. 

Cutting  or  By  the  1  G.  3,  c.  12.  1  V.  74.    If  any  butcher  or 

h'T'"°        other  person,  shall  by  himself  or  any  person  employed  under 
'  him,  gash,  cut,  split,  or  flaw  the  hide  of  any  ox,  bull,  steer, 

cow,  sheep,  or  calf,  in  fleaing  thereof  or  otherwise,  where- 
by the  same  shall  be  impaired  or  damaged,  and  ofTer  the 
same  to  sale,  he  shall  forfeit  twenty  shillings  for  each  offence 
committed  by  him,  or  any  person  employed  under  him  ;  to 
be  recovered  before  any  one  Justice,  and  to  be  levied  by 
Warrant  of  Distress  and  sale  of  the  offender's  goods  and  chat- 
tels, under  the  hand  and  seal  of  such  Justice  ;  and  for  want 
of  distress,  he  shall  suffer  twenty  days  imprisonment ;  one 
half  of  said  penalty  shall  be  paid  to  the  informer,  or  person 
suing  for  the  same,  and  the  other  half  to  the  poor  of  the 
place  where  the  offence  was  committed.  FerpetuaL 
fnspecting  By  the  8  &  9  G.  3,  c.  4.  1  V.  148.    No  tanner,  or 

other  person,  shall  sell  or  expose  to  sale,  any  leather,  tanned, 
curried,  or  otherwise  dressed,  or  manufactured  within  the 
Province,  or  imported  into  the  same,  from  any  of  the  neigl  - 
bouring  colonies,  till  the  same  has  been  viewed,  stamped, 
and  marked  by  the  officer  for  that  purpose  to  be  appointed, 
on  pain  of  forfeiting  twenty  shillings  for  every  ox,  bull,  steer, 
or  cow  hide,  and  five  shillings  for  every  calf  skin,  so  sold  or 
offered  to  be  sold. 
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Sec.  2,  3,,  &  4.  The  Surveyors  of  leather  shall  view- 
all  such  hides  and  skins,  and  mark  such  as  are  sufficiently 
tanned,  or  otherwise  manufactured  ;  and  if  any  person  shall 
be  convicted  before  two  Justices,  of  counterfeiting  the 
stamp  or  mark  of  such  Surveyor,  he  shall  forfeit  ten  pounds. 
All  forfeitures  and  penalties  arising  by  virtue  of  the  Act, 
shall  be,  one  half  to  the  informer,  and  the  other  half  to  the 
use  of  the  poor,  and  shall  be  recovered  by  complaint  before 
any  two  Justices  of  the  Peace  for  the  County  where  such 
complaint  shall  arise  ;  and  shall  be  levied,  upon  due  con- 
viction, by  warrant  of  distress  and  sale  of  the  offender's 
goods  and  chattels,  under  the  hand  and  seal  of  such  Justices, 
and  for  want  of  sufficient  distress,  the  offender  shall  suffer  one 
month's  imprisonment.  Perpetual. 

By  the  19  G.  3,  c.  3.  1  V.  214.  The  searcher  and 
sealer  of  leather  shall  view  every  skin  of  any  cattle,  calves,  or 
sheep,  either  in  the  slaughterhouse,  or  at  the  tanner's,  before 
the  same  shall  be  delivered  on  sale  ;  and  if  he  shall  find  the 
same  to  be  gashed,  cut,  split,  or  flawed,  there  shall  be  an  al- 
lowance made  in  the  price  thereof  to  the  buyer,  as  shall  ap- 
pear to  such  searcher  and  sealer  to  be  just  and  equitable  ;  and 
any  butcher  or  other  person,  who  shall  not  call  on  such 
searcher,  to  view  sucli  skins,  before  any  such  sale  tliereof, 
shall  forfeit  a  fine  of  twenty  shillings,  for  every  such  skin  not 
exposed  to  view  as  aforesaid  ;  to  be  recovered  before  any  one 
Justice,  and  to  be  levied  by  w^arrant  of  distress,  and  sale  of 
the  offender's  goods  and  chattels  ;  one  half  thereof  to  the  in- 
former, or  person  suing  for  the  same,  and  the  other  half  to 
the  poor  of  the  place  where  the  offence  was  committed.  Per- 
petual. 

For  directions  as  to  prosecutions  under  the  foregoing 
Statutes,  with  the  general  Forms,  which  may  readily  be  filled 
up  so  as  to  serve,  see  respectively,  Titles—Information,  Sum- 
mons, Conviction,  Distress,  Commitment. 

— m> — 
HIGHWAYS. 

I.    Injuring  or  Obstructing  Highv*^ays. 

By  the  4  G.  4,  c.  30.  3  V.  170.  No  loaded  waggon  or 
cart  shall  be  drawn  upon  any  of  the  public  roads,  with  any  one 
or  more  of  the  wheels  thereof  locked  or  chained,  to  prevent  it 
from  turning,  unless  there  shall  be  placed  under  such  wheel 
or  wheels,  an  iron  shoe,  not  less  than  five  inches  in  v/idth, 
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and  sixteen  inches  in  length,  or  a  wooden  shoe  of  the  same 
length,  and  eight  inches  wide,  connected  with  a  chain  to 
some  part  of  such  waggon,  or  cart,  in  such  way  that  such 
wheel  or  wheels  shall  be  borne  up,  and  drawn  upon  said  shoe. 
Every  person  who  shall  drive  any  waggon  or  cart,  on  any  of 
the  said  roads,  contrary  to  such  regulation,  and  also  every 
person  who  shall  place  and  leave  on  any  of  the  said  roads  any 
stones,  sticks,  or  other  obstructions,  shall  be  subject  to  a  fine 
of  ten  shillings,  to  be  recovered,  on  the  oath  of  one  credible 
witness,  before  any  one  Justice  for  the  county  or  town  wherein 
the  offence  was  committed,  which  sum,  if  not  paid,  shall  be 
levied  by  warrant  from  such  Justice,  ofT  the  goods  and  chat- 
tels of  the  offender,  and  for  w^ant  thereof,  he  shall  be  com- 
mitted to  the  gaol  of  such  county  for  twenty-four  hours  ;  and 
all  monies  arising  from  fines  under  this  Act,  shall  be  applied 
for  the  repair  of  the  roads  in  the  county  wherein  the  same 
was  received.  Ferpetual. 

By  the  7  G.  4,  c.  2.  Sec.  22.  3  V.  234.  If  any  per- 
son shall  alter  any  pubhc  road,  or  private  road,  the  same 
having  been  laid  out  and  established  by  law  ;  or  shall  make 
any  encroachment  thereon,  not  being  lawfully  authorized  so 
to  do,  such  offender  shall  forfeit  and  pay  the  sum  of  five 
pounds.  [By  Sec.  31  this  fine  is  to  be  sued  for,  by  bill,  or 
information,  in  some  Court  of  Record.] 

Sec.  23.  Any  one  Justice  shall  and  may,  on  his  own 
view,  or  upon  the  oath  of  one  credible  witness,  impose  a 
fine  not  exceeding  twenty  shillings,  on  any  person  who  shall 
encumber  any  of  the  highways,  roads,  streets,  or  bridges, 
by  laying  timber,  wood,  carts,  trucks,  rubbish,  or  any 
other  thing  thereon,  to  be  recovered,  by  warrant  of  distress 
and  sale  of  the  offender's  goods  and  chattels  ;  or  in  case 
such  offender  shall  not  be  known,  or  found,  the  same  shall 
be  recovered,  by  sale  of  so  much  of  the  timber  or  wood, 
and  the  carts,  or  other  thing  encumbering  such  road  or 
street,  and  be  paid  to  the  Overseers  of  the  Poor,  for  the  use 
of  the  poor  of  the  town  or  place  where,  or  nearest  the  place 
where,  the  offence  was  committed,  rendering  the  overplus, 
if  any  be,  to  the  owner  w^hen  discovered ;  and  if  the  nui- 
sance shall  continue,  the  same  shall  be  deemed  a  new  of- 
fence, and  shall  be  prosecuted  and  liable  to  the  penally 
aforesaid. 

Sec.  24.  The  General  Sessions  shall  make  such  rules 
and  regulations  as  may  be  deemed  necessary,  to  prevent  the 
side  paths  or  ways  along  any  public  road,  or  street,  from  be- 
ing injured,  or  destroyed  ;  and  every  person  offending 
against  the  same,  upon  conviction  thereof,  before  any  one 
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Justice,  shall  forfeit  a  sum  not  exceeding  forty  shillings,  nor 
less  than  five  shillings,  to  be  levied  by  v/arrant  of  distress 
and  sale  of  the  offender's  goods  and  chattels,  and  to  be  ap- 
plied towards  the  repairs  of  such  side  paths  or  ways* 

Sec.  32.  Every  person  who  shall  cut  down,  or  other» 
wise  destroy,  any  trees  or  underwood,  growing  or  being  upon  ^^^^^^  ^' 
the  land  lying  between  any  river,  lake,  or  arm  of  the  sea, 
and  any  public  road,  made  or  to  be  made,  within  thirty  feet 
from  the  margin  or  shore  of  such  river,  lake,  or  arm  of  the 
sea,  shall  on  proof  thereof  by  the  oath  of  one  credible  wit- 
ness, before  any  one  Justice  for  the  county  wherein  the  of- 
fence was  committed,  forfeit  and  pay  a  sum  not  exceeding 
forty  shillings ;  to  be  levied  in  the  same  manner  as  fines  for 
the  non-performance  of  highway  labour,  and  to  be  applied, 
one  half  to  the  informer,  and  the  other  half  to  some  one  of 
the  Surveyors  of  Highways,  for  the  improvement  thereof. 
Perpetual. 

By  the  7  G.  4,  c.  3.  Sec.  16,  3  V.  241.  By  which 
Commissioners  of  Highways  are  to  be  appointed  for  the  towns 
of  Halifax,  Annapolis  Royal,  Windsor,  Liverpool,  Lunen- 
burg, and  Pictou,  it  is  enacted,  that  every  person  within 
each  of  the  said  towns,  shall  be  obliged  to  keep  the  gutters 
and  streets  before  the  houses,  building,  or  land,  occupied 
by  him,  or  her,  free  from  dirt  and  nuisances  of  every  kind  ; 
and  that  whenever  any  earth,  ashes,  manure,  stones,  bricks, 
shavings,  chips,  dirt,  filth,  offal,  or  any  other  thing,  shall 
be  found  lying,  thrown,  or  placed  in  any  of  the  streets,  lanes, 
or  highways  of  any  of  the  said  towns,  the  person  or  persons 
before,  or  nearest,  w^hose  house,  building,  or  land,  the  same 
shall  be,  shall  forfeit  and  pay  a  fine  of  twenty  shillings,  toge- 
ther with  the  expense  incurred  by  the  said  Commissioners  in 
removing  the  same  ;  and  such  Commissioners,  or  one  of  them, 
are  authorised  to  cause  the  same  to  be  instantly  removed, 
without  giving  any  notice  to  the  owner,  or  supposed  owner 
thereof,  or  being  at  all  answerable  for  the  same.  Provided, 
that  no  person  shall  be  liable  to  the  said  penalty,  unless  he 
shall  have  thrown  or  placed  the  said  nuisance  in  the  street, 
lane  or  highway  where  the  same  shall  be  found,  or  not  hav- 
ing placed  the  same  there,  shall  suffer  the  same  to  continue 
for  twenty-four  hours.  And  provided  also,  that  any  person^ 
by  leave  of  such  Commissioner,  may  place  in  any  such  street, 
lanes,  or  highways,  stones,  bricks,  lumber,  or  other  materials 
for  building  houses,  or  other  work ;  and  may  set  up  posts, 
bars,  or  enclosures  for  the  better  securing  such  materials,  and 
continue  the  same,  for  such  time  only  as  the  Commissioners, 
or  the  major  part  of  them,  may,  give  leave,  and  in  manner 
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and  form  as  they  shalt  in  writing  direct,  and  no  longer,  on 
pain  of  forfeiture  thereof. 
i^'^Streeis  lk,c  ^^^*  '^^  person  shall  be  at  liberty  to  dig  up,  or 
in  reel  ,  c.  ^^^^^  open,  the  soil  of  any  street,  or  highway  within  the  ju- 
risdiction of  the  said  Commissioners,  respectively,  without 
first  applying  to  them,  and  obtaining  their  permission  in  writ- 
ing, specifying  the  purpose  for  which  such  breaking  of  the 
soil  is  required,  and  the  said  Commissioners  may  impose  sucli 
terms  upon  the  person  applying,  as  the  security  of  passengers, 
by  day  or  night,  shall  appear  to  them  to  require  ;  and  any 
person  acting  contrary  hereto,  or  to  the  terms  imposed  by 
the  said  Commissioners,  shall  forfeit  and  pay  five  pounds  for 
every  offence. 

Sec.  23.  Every  person  who  slmll  drive  any  cart,  truck, 
or  carriage,  or  ride  with  a  horse,  upon,  or  over  any  side  path, 
or  way,  made  along  any  public  street,  or  highway,  withm  the 
respective  towns  and  places  in  this  Act  mentioned  ;  or  who 
shall  roll  heavy  articles  of  any  description  over,  or  place  the 
same  thereupon,  to  the  injury  or  obstruction  of  such  side  paths 
or  ways,  shall,  for  every  such  offence,  forfeit  and  pay  a  fine 
not  exceeding  forty  shillings,  nor  less  than  five  shillings  ;  to 
be  recovered  with  costs,  in  the  manner,  and  to  be  applied  as 
directed  by  the  Act. 
Prosecuiions  By  Sec.  4  &  5,  it  is  provided.  That  the  said  Commis- 
for  fines,  &c.  g^^^j^gj-g  gj^^n  prosecute  for  the  recovery  of  all  fines  and  sums 
of  money  due  under  the  Act,  and  for  ofl'ences  against  the 
same ;  and  that  they  shall  have  the  like  process  and  remedy 
for  the  penalty,  or  sum  sought  to  be  recovered,  as  if  the 
amount  thereof  were  a  private  debt  contracted  with  them 
respectively  ;  and  such  suit  shall  be  heard  and  determined  m 
the  Courts,  or  before  the  Justices  possessing  jurisdiction  over 
suits,  for  debts  to  the  like  amount.  Perpetual. 

All  the  foregoing  regulations  and  provisions  of  the  be- 
fore mentioned  Act,  are  extended  to  the  following  towns 
and  places.  To  Bridgetown  in  the  county  of  Annapolis,  by 
8  G.  4,  c.  28.  4  V.  15.  To  Dartmouth,  by  9  G.  4,  c. 
27.  4  V.  40.  To  Digby  by  10  G.  4,  c.  24.  4  V.  49.  To 
Dorchester,  by  10  Geo.  4,  c.  47.  4  Vol.  71.  To  Chester, 
by  3  W.  4,  c.  6.  4  Vol.  195.  To  Guysborough,  by  3  W. 
4,  c.  34.  4  Vol.  212.  To  North  Sydney,  by  4  W.  4,  c. 
64.  4  Vol.  337.  To  New  Glasgow,  by  4  W.  4,  c.  72.  4 
Vol.  349.  In  Lunenburg  altered  as  to  limits  of  jurisdiction 
of  Commissioners,  by  2  Vic.  c.  22.  Sess.  1839.  Extended 
to  village  of  Maitland,  at  Shubenacadie,  by  4  Vic.  c.  26. 
Sess.  1841.  To  the  town  of  Sydney,  by  6  Vic.  c.  29.  Sess. 
1843.  To  town  of  Arichat,  by  6  Vic.  c.  39.  Sess.  1843, 
and  7  Vic.  c.  53,  Sess.  1844,  PerpetuaL 
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.  By  the  8  G.  4,  c.  23.  4  V.  iO.  The  General  Scssioiis  Gatf;s  &  Bars, 
in  the  several  counties  and  districts,  are  authorized  to  direct 
such  and  so  many  gates  and  bars  as  they  may  think  fit,  to 
be  placed  and  kept  upon  private  and  particular  ways,  here- 
tofore, or  hereafter  to  be  laid  out ;  and  to  make  such  regu- 
lations respecting  the  placing  and  keeping  such  gates  and 
bars  upon  such  ways,  as  they,  for  that  purpose,  may  think 
expedient  and  proper  to  appoint.  And  by  10  G.  4,  c.  45, 
4.  V.  70.-— -Every  person  who,  on  the  oath  of  one  credible 
vv'itness,  or  more,  shall  be  convicted,  before  any  one  or  more 
Justices  of  the  peace,  of  a  breach  of  any  of  the  said  regula- 
tions made  by  the  Sessions  under  the  foregoing  Act,  shall 
forfeit  and  pay  a  fine,  of  not  less  than  five  shillings,  nor  more 
than  forty  shillings,  for  every  such  olfence,  to  be  applied  for 
the  benefit  of  the  poor  of  the  township  or  place  wherein  sucli 
offence  Avas  commntted.  Perpetual. 

With  regard  to  such  of  the  foregoing  Statutes  as  direct,  Oirectiuns. 
that  the  penalties  thereby  imposed,  sh.all,  on  conviction  of  tiie 
offender,  be  levied  by  warrant  of  distress,  the  requisite  direc- 
tions as  to  the  proceedings  for  the  recovery  of  such  penalties, 
with  general  Forms,  which  may  readily  be  filled  up  so  as  to 
serve,  will  be  found  under  the  respective  Titles — Information, 
Summons,  Conviction,  Distress,  Commitment.  It  will  be 
observed,  that  by  the  foregoing  Acts,  under  which  Commis- 
sioners of  Streets  are  appointed,  the  fines  mentioned  in  the 
before  recited  clauses  of  th.e  said  Acts,  are  to  be  recovered  in 
the  same  manner,  and  by  the  same  proceedings  as  private 
debts.  The  requisite  directions,  therefore,  and"the  Forms  in 
such  suits,  will  be  found  under  tiie  Title — Sununary  Trials. 

H.    Labour  on  the  Highways. 

By  the  Act  of  the  7  Vic.  c.  4:2,  Sess.  iS44.  Certain 
clauses  relating  to  the  performance  of  labour  on  the  High- 
ways, contained  in  several  previous  Acts,  have  been  repeal- 
ed, and  other  enactments  have  by  the  said  Act  been  substi- 
tuted. The  clauses,  so  repealed,  are,  the  first,  second,  > 
third,  fourth,"  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twenty-seventh,  twenty-eighth  and  twenty-ninth 
clauses  of  the  Act  of  7  Geo.  4,  c.  2.  3  Vol.  231,  and  the 
first  clause  of  the  8  Geo.  4,  c.  23.  4  Vol.  10.  The  twelfth, 
twenty-sixth,  and  thirtieth  clauses  of  the  said  Act  7  Geo.  4, 
c.  2,  may  also  be  considered  as  virtually  repealed,  in  and  by 
the  aforesaid  Act  of  7  Vic.  c.  42. 

The  following,  therefore,  are  the  only  enactments  nov/ 
in  force,  relating  to  the  performance  of  such  labour  : — 7  Vic. 
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c.  42)  ^ess.  1844)  Sec.  2*  All  fines,  forfeitures  and  peii-^ 
allies,  imposed  or  incurred  Under  this  Act,  or  any  Act  here- 
after to  be  passed,  in  amendment  thereof,  shall  be  sued  for, 
recovered  and  applied  as  herein  after  directed,  any  thing  in 
the  thirtieth  clause  of  the  7  Geo.  4,  c,  2,  or  in  any  Acts, 
heretofore  made,  to  the  contrary  notwithstanding." 

or^«un4'vors,  ^-  ^'      ^^^"^  ^'^''^  J^^'i^^  ''^  ^^^^  General  Sessions,  at 

&o.  "  '  such  Terms  as  the  said  Sessions  shall  direct,  shall  annually 
nominate,  so  many  fit  and  proper  persons  as  they  may  con- 
sider necessary,  as  Surveyors  of  Highways  in  each  township 
and  settlement,  from  among  whom  the  said  Court  shall  ap- 
point as  many  as  may  be  deemed  expedient,  to  be  such 
Surveyors,  and  who  shall  be  sworn  before  a  Justice  to  the 
faithful  discharge  of  the  duties  of  the  office  ;  and  if  any  per- 
son so  appointed,  having  received  notice  thereof,  from  the 
Clerk  of  the  Peace,  shall  refuse  to  accept  of  the  said  ap- 
pointment, or  neglect  to  be  sworn  into  office,  within  four- 
teen days  after  such  notice,  and  to  procure  and  forward, 
within  eight  days  thereafter,  in  order  to  be  filed  with  the 
Clerk  of  the  Peace,  a  certificate  in  writing,  from  such  Jus- 
tice, of  his  having  been  so  sworn,  or,  having  accepted,  shall 
neglect  his  duty  therein,  shall  forfeit  for  such  refusal  or  neg- 
lect of  duty,  the  sum  of  two  pounds,  to  be  recovered  by  the 
Clerk  of  the  Peace,  whose  duty  it  shall  be  to  sue  for  the  same, 
before  any  one  Justice  of  the  Peace,  for  the  county,  and  to 
be  applied,  one  half  thereof  to  the  use  of  the  said  Clerk,  and 
the  remainder  on  the  roads  and  bridges  within  the  county  or 
district,  under  the  directions  of  the  General  Sessions."  [By 
8  Vic.  c.  46.  Sess.  1845.  This  penalty  is  increased  to  £5, 
to  be  recovered  before  two  Justices  and  applied  as  above.] 
Sec.  4.  In  case  of  the  death  of  any  such  Surveyor,  or 
his  removal  out  of  the  district  for  which  he  was  appointed, 
or  his  refusal  to  be  sworn  and  act  in  such  office,  any  two 
Justices  for  the  county  may  appoint  a  fit  person  to  act  in  such 
vacant  office,  who  shall  be  sworn  in  manner  aforesaid,  and 
shall  have  the  same  powers,  and  be  liable  to  the  same  regu- 
lations, and  penalties  as  if  he  had  been  originally  appointed 
at  the  Sessions,  and  shall,  within  the  district  for  which  he 
was  appointed,  perform  the  duties  of  such  office,  during  the 
time  for  which  such  first  Surveyor  was  appointed  to  serve. 
Sec.  5.  Every  person,  being  able  of  body  and  above 
kbmir  &c.  ^^^^  ^8"^  sixteen  years,  and  under  the  age  of  sixty  years, 
and,  not  being  a  military  person,  nor  holding  a  commission 
from  Her  Majesty,  in  the  military  or  civil  department  of  the 
army,  shall  be  called  out  to  labour  on  the  roads,  streets,  and 
bridges,  within  the  township  or  settlement  where  they  res- 
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peclively  reside,  and  shall  perform  the  number  of  days  labour 
hereinafter  provided,  either  by  themselves,  or  by  a  good  and 
sufficient  substitute,  to  be  approved  of  by  the  Surveyor  of 
Highways,  or  Commissioner  of  Streets,  within  whose  district 
or  jurisdiction  such  labour  is  to  be  performed,  and  provided 
with  such  necessary  tools  and  implements  as  shall  be  directed 
by  such  Surveyor  or  Commissioners,  respectively,  and  shall 
faithfully  labour  thereon,  at  least  eight  hours  in  every  such 
day.  [By  8  Vic.  c.  25.  Sess.  1845.  Licensed  Teachers 
in  Academies,  and  Grammar  and  Common  Schools,  under 
the  Act  are  exempted  from  all  such  labour,  as  well  as  from 
militia  duty,  rates  and  taxes,  and  all  town  offices.] 

Sec.  6.  The  number  of  days  labour  to  be  performed  Term  of 
by  every  such  person,  shall  be  as  follows,  that  is  to  say  :  labour,  &c. 
Every  person  above  the  age  of  twenty  one  years,  and  under 
sixty  years,  being  a  householder,  and  the  owner,  occupier, 
or  possessor  of  real  or  personal  estate,  and  not  being  a  hired 
servant,  journeyman,  or  day  labourer,  nor  residing  with  his 
parents,  as  hereinafter  mentioned,  shall  perform  six  days 
labour. 

Every  person  above  the  age  of  twenty  one  years,  being 
a  hired  servant,  journeyman,  or  day  labourer,  shall  perform 
two  days  labour  ;  all  masters  of  vessels,  and  all  hired  seamen, 
such  masters  and  seamen,  not  being  freeholders,  to  be  con- 
sidered as  hired  servants. 

Every  person  above  the  age  of  twenty  one  years,  resid- 
ing with  his  parent  or  parents,  shall  perform  three  days  la- 
bour. 

Every  person  above  twenty  one,  and  under  sixty  years 
of  age,  not  being  a  householder,  hired  servant,  journeyman, 
day  labourer,  nor  residing  with  his  parent  or  parents,  shall 
perform  four  days  labour. 

Every  Minor  and  Apprentice,  above  the  age  of  sixteen, 
and  under  twenty  one  years  of  age,  shall  perform  two  days 
labour. 

Sec.  7.  In  addition  to  and  over  and  above  the  number  Owners  of 
of  days  labour  herein  before  required  to  be  performed,  every  J^jq^"^^^"*^ 
such  person,  being  above  twenty  one,  and  under  sixty  years 
of  age,  owning  one  or  more  pair  of  working  oxen,  or  one  or 
more  saddle  or  draught  horse,  or  horses,  shall  perform  one 
day's  labour  for  every  such  pair  of  oxen  and  every  such  horse  ; 
but  no  person  shall  be  liable  to  perform  more  than  four  days 
labour,  for  any  number  of  working  oxen  or  horses  that  he 
may  own. 

Sec.  8.  Every  such  person,  owning  any  such  working 
oxen  or  draft  horses,  shall,  when  thereunto  required,  by  the 
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said  Surveyor,  or  Commissioners,  send  such  oxen  or  horses 
to  labour  upon  tlie  said  highways,  roads,  streets,  or  bridges, 
properly  yoked  and  harnessed  ;  and  in  case  of  refusal  or 
neglect  so  to  do,  shall  forfeit  and  pay  three  shillings  per  davv 
for  every  such  pair  of  W'orking  oxen,  and  every  such  draught 
horse,  so  required  to  be  sent,  and  for  every  such  pair  of  oxen, 
and  every  such  draught  horse,  sent  to  labour  as  aforesaid,  in 
pursuance  of  such  requisition,  or  for  every  such  penalty  for 
refusal  or  neglect  to  send  the  same,  respectively  as  aforesaid, 
every  such  person  shall  be  allowed  one  day's  labour. 

Sec.  9.  Every  person,  above  the  age  of  sixty  years, 
being  a  householder,  and  owning  working  oxen  or  draught 
horse  or  horses,  when  thereto  duly  notified  and  required,  by 
the  said  Surveyor  or  Commissioner,  shall  send  to  labour  on 
such  roads,  streets,  or  bridges,  a  pair  of  such  oxen,  or  one 
of  such  horses,  at  the  option  of  the  said  Surveyor  or  Com- 
missioners, properly  yoked  or  harnessed,  for  four  days,  or 
at  the  option  of  every  such  person,  such  pair  of  oxen,  or 
draught  horse,  with  a  driver,  for  two  days  ;  and  every  such 
person  so  notified,  v/ho  shall  neglect  or  refuse  to  send  the 
same,  shall  forfeit  for  each  and  every  such  day's  refusal  or 
neglect,  the  sum  of  three  shillings  for  such  pair  of  oxen  or 
horse,  or  of  six  shillings  for  every  such  pair  of  oxen  or 
horse,  with  a  driver  as  aforesaid,  to  be  commuted,  or  sued 
for  and  recovered,  in  the  same  manner  as  hereinafter  pro- 
vided, in  relation  to  other  claims  for  non  performance  of  la- 
bour, under  this  Act. 

Sec.  10.  When  any  person  owning  oxen  or  draught 
horses  shall  be  so  required  to  send  any  such  oxen  or  horses, 
such  person  shall  also,  if  required  so  to  do,  by  the  said 
Surveyor  or  Commissioners,  send  with  the  said  oxen,  horse, 
or  horses,  a  cart,  truck  or  waggon,  provided  such  person 
shall  own  such  cart,  truck,  or  waggon,  as  the  said  Survey- 
or or  Commissioners  shall  consider  fit  and  proper  to  be  em- 
ployed in  labour  as  aforesaid,  and,  in  case  of  refusal  or  neg- 
lect so  to  do,  shall  forfeit  and  pay  two  shillings  for  every 
such  day's  neglect  or  refusal. 
Lists  of  per-  Scc.  11.    "  The  Constables  for  the  several  townships 

sons  liable,  shall  make  out  lists  of  all  such  persons  as  are  owners  of  work- 
ing  oxen,  horses,  carts,  trucks,  or  vyaggons,  as  also  of  every 
other  householder,  and  other  persons  hableto  perform  Statute 
labour  under  this  Act,  within  their  respective  townships,  and|!| 
the  settlements  adjoining,  and  deliver  the  same  to  thesaid  Sur- 
veyors and  Commissioners  respectively."  [By  the  8,Vic.  c.46. 
Sess.  1845.  These  lists  are  to  be  made  out  by  the  Survey- 
ors of  Highvi^ays,  and  Commissioners  of  Streets,  respectively, . 
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instead  of  the  Constables,  and  which  Surveyors  and  Com- 
missioners shall  be  responsible  for  the  correctness  of  such 
lists.    7  Vic.  Sec.  11.  1841. — The  said  Constables,  or  such 
other  person  or  persons  as  may  be  required  by  the  said  Sur- 
veyors or  Commissioners,  respectively,  shall  summon  the 
persons  contained  in  the  said  lists,  to  meet  on  such  days  and 
:  at  such  places,  respectively,  as  the  said  Surveyors  or  Com- 
missioners shall  direct,  to  perform  the  labour  required  by 
this  Act ;  and  every  such  constable  or  other  person,  so  called 
j  upon  to  summon  such  persons,  shall  be  allowed  a  reasonable 
j  allowance  out  of  his  statute  labour,  not  exceeding  tivo  days." 

Sec.  12.  The  said  Surveyors  and  Commissioners  shall  f^"'^^^"^"^ 
summon,  or  cause  to  be  summ.oned,  the  persons  contained  in  ' 
their  lists,  respectively,  to  labour  on  the  roads,  streets,  and 
bridges,  at  the  most  seasonable  time,  between  the  1st  day  of 
June,  and  the  first  day  of  September,  in  every  year,  (seed 
time  and  harvest  only  excepted,)  by  giving  them  at  least  six 
days  notice  of  the  time  and  place  where  they  are  to  be  em- 
ployed, and  of  the  tools  and  implements  necessary  to  be 
brought  and  used  in  and  about  such  labour ;  such  notice  to 
be  given  by  the  said  Surveyor  or  Commissioner,  or  by  any 
constable,  or  other  person  thereunto,  in  writing,  authorised, 
by  the  said  Surveyor  or  Commissioner,  either,  in  person  to 
tlie  party  so  required  to  labour,  or  left,  either  verbally  or  in 
writing,  with  some  person  of  the  age  of  discretion,  at  the  usual 
place  of  abode  of  every  such  person,  and,  at  the  time  and 
place  so  appointed,  the  said  Surveyors  shall  attend  and  over- 
;  see,  and  order  the  persons  so  summoned  to  labour  as  afore- 
i  said,  in  the  most  useful  manner,  during  the  number  of  days 
required  for  each  person  to  labour,  and  such  Surveyors  and 
Commissioners  shall  be  excused  from  any  other  service  on  the 
roads,  than  that  of  overseeing  and  ordering  the  persons  em- 
ployed thereon."  [By  8  Vic.  Sess.  1845.  The  work  in  the 
County  of  Cape  Breton  must  be  done,  between  the  first  of 
Jane,  and  fifteenth  of  October.] 

Sec.  13.  In  case  any  public  highways  shall  become  ob-  Removing 
structed  by  the  falling  of  trees  or  otherwise  ;  or  if  any  bridge  obstructions, 
or  bridges  shall  be  broken  down,  or  carried  away,  or  the  road 
rendered  impassable,  by  any  other  unforeseen  cause,  except 
by  falling  or  drifting  of  snow,  as  hereinafter  mentioned,  and 
provided  for  the  Surveyor  or  Commissioners  aforesaid,  within 
whose  jurisdiction  or  district  the  same  may  have  occurred, 
under  the  direction  of  any  two  Justices  for  the  county,  shall 
notify  such  person  or  persons,  within  his  or  their  district  or 
jurisdiction,  as  he  or  they  may  deem  necessary,  to  attend, 
either  by  themselves,  or  with  their  oxen,  horses,  carts,  trucks, 
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and  waggons,  as  may  be  deemed  advisable,  to  remove  such 
obstruction,  or  make  such  repairs  upon  the  said  highway,  or 
bridge  or  bridges,  as  may,  by  the  said  Justices,  be  deemed  abso- 
kUely  necessary,  to  render  the  same  passable  ;  and  every  person, 
so  attending  and  labouring,  shall  be  allowed  for  such  labour, 
by  a  reduction  of  the  like  number  of  days  labour,  from  the 
labour  to  be  performed  by  such  person  under  this  Act,  either 
for  that  or  the  subsequent  year,  as  the  same  may  occur,  be- 
fore or  after  the  time  of  performance  of  the  Statute  labour  in 
such  district,  for  that  year,  in  the  same  manner,  and  to  the 
same  extent,  as  if  such  person  had  performed  such  labour  at 
the  usual  time  for  the  performance  thereof;  and  every  per- 
son, duly  notified  to  attend  and  labour  as  aforesaid,  who 
shall  neglect  or  refuse  so  to  do,  shall  be  liable  to  the  same 
forfeitures,  as  if  such  person  had  neglected  to  attend  and 
labour  at  tiie  regular  time  for  labour  in  such  his  district  as 
herein  before  provided,  such  forfeiture,  for  each  day,  when 
paid,  however,  to  reckon  for  one  day's  labour  of  every  such 
person,  under  this  Act. 
Commutaiion  See.  14.  If  any  person,  liable  to  perform  labour  un- 
for  labour.  der  this  Act,  shall  prefer  paying  money  to  doing  such  labour, 
the  said  Surveyor  or  Commissioners  shall  be  obliged  to  re- 
ceive from  any  such  person,  at  the  rate  of  two  shillings  and 
six  pence,  for  each  day's  labour  to  be  performed  by  such 
|>erson,  as  commutation  therefor ;  Provided,  that  the  requi- 
site amount  for  the  commutation  of  the  whole  labour  which 
such  persons  shall  be  liable  to  perform,  during  the  current 
year,  shall  be  paid  or  oiFered  to  such  Surveyor  or  Commis- 
sioners, on  or  before  the  day  at  which  he  shall  be  notified  to 
attend  and  labour,  and  if  such  person  shall  be  afterwards 
sued  for  not  performing  his  labour  for  the  said  year,  on  proof 
of  such  commutation  having  been  been  so  offered,  and  on 
the  same  being  then  paid  to  the  Surveyor  or  Commissioners, 
the  plaintiff  or  plaintifl^s  in  any  such  action  shall  be  non 
suited  with  costs. 

Penalties  for  Every  person,  so  notified  to  labour  as  afore- 

iiegiect,  &c.  said,  who  shall  neglect  or  refuse  to  appear  and  labour  agree- 
ably to  such  notice,  and  shall  not  pay  the  sum  of  two  shil- 
lings and  six  pence  for  each  day's  labour,  in  commutaiion 
thereof,  shall  forfeit  and  pay  three  shillings,  for  every  day's 
labour  such  persons  shall  be  liable  to  perform.  [By  the  8 
Vic.  c.  46,  Sess.  1845.  Any  person  liable  to  perform  Sta- 
tute labour  under  the  aforesaid  Act  of  the  7  Vic.  Sess.  1844, 
who  has  been  duly  notified  according  to  law^,  but  who  may 
have  left  the  district,  and  shall  be  absent  therefrom  during  the 
time  appointed  for  the  performance  of  Statute  labour,  and 
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shall  not  have  provided  a  proper  substitute,  or  paid  tiie  sum 
of  tw^o  shillings  and  sixpence  for  each  day's  labour  in  conimu- 
lation  thereof;  or  shall  not  adduce  satisfactory  proof  of  his 
having  performed  or  commuted  his  Statute  labour,  in  some 
other  district  of  the  Province,  such  person  shall,  in  case  of  his 
return  to  his  usual  place  of  abode  within  the  year,  be  liable  to 
pay  to  the  Surveyor  of  highways  for  the  district,  or  to  his 
successor  in  office,  tlie  sum  of.  three  shillings  for  each  and 
every  day's  labour  such  person  shall  be  liable  to  perform,  to 
be  sued  for  and  recovered,  in  like  manner  as  debts  of  the  like 
'  amount  may  and  can  be  ordinarily  sued  for  and  recovered, 
to  be  applied  to  the  repair  of  the  highv/ays,  roads,  streets,  and 
bridges  within  the  said  district.  FerpeiuaL] 

Sec.  16.  Any  two  Justices  of  the  peo.ce,  residing  within  Certificate  of 
the  county  in  which  the  labour  is  to  be  performed,  may,  by  '"^^'^^j 
a  certificate  under  their  hands,  relieve  any  person  from  a  por- 
tion of  the  labour  required  to  be  performed  by  such  person, 
if  it  shall  appear  to  such  Justices  that  such  person,  from  his 
circumstances  and  situation  in  life,  is  really  entitled  to  such 
relief. 

Sec.  17.  Persons  residing  upon  Islands,  whereon  there  inhabitanigof 
are  any  roads,  streets  or  bridges,  on  which  the  performance  islands, 
of  labour  under  this  Act  may  be  enforced,  shall  not  be  com- 
pelled to  work  upon  any  road,  street  or  bridge,  situate  upon 
the  main  land,  or  to  furnish  any  labour,  cart,  truck,  or  wag- 
gon, oxen,  or  horses  for  the  said  service,  nor  be  liable  to  any 
penalty  for  neglecting  or  refusing  so  to  do  ;  but  every  person, 
residing  upon  any  such  Island,  and  liable  to  perform  labour 
under  this  Act,  shall  be  obliged  to  perform  the  same  upon 
some  public  road  upon  the  Island  on  which  he  lives. 

Sec.  18.  Where  any  Island  shall  be  connected  vv^ith 
the  main  land,  by  a  causevv^ay,  bridge  or  bridges,  the  person 
residing  on  such  Island,  who  shall  be  liable  to  perform  such 
labour  as  aforesaid,  shall  be  liable  to  perform  the  same,  or 
such  part  thereof  as  may  be  required,  in  the  keeping  in  re- 
pair or  rebuilding  such  causeway,  bridge,  or  bridges. 

Sec.  19.    The  Justices,  in  the  General  Sessions,  rnay  Permission 
grant  permission  to  any  person  or  persons,  to  perform  his  or  h  •Justices 
their  labour  upon  such  roads  as  the  said  Justices  shall  direct  /jj^tfur^'^ 
and  appoint,  and  the  faithful  performance  of  such  labour 
shall  be  deemed  and  taken  to  be  the  performance  of  his  or 
their  statute  labour,  provided  every  such  person  shall,  within 
one  month  after  the  performance  of  such  statute  labour,  ob- 
tain from  the  Surveyor  or  Commissioners  for  the  district  in 
which  such  person  resides,  (who,  if  the  said  labour  has  been 
faithfully  performed,  is  and  are  hereby  required  and  directed 
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to  grant  the  same,)  a  certificate  or  certificates  of  the  due 
performance,  by  such  person,  of  such  labour,  which  permis- 
sion, and  certificate  or  certificates,  shall  be  a  bar  to  any  ac* 
tion  to  be  brought  against  such  person,  under  or  by  virtue 
of  this  Act. 

Sec.  20.  It  shall  not  be  lawful  for  any  Surveyor  with 
the  consent  of  the  owner  of  the  land,  to  alter  any  road  or 
street,  or  make  any  repairs  to  any  road  or  street,  without  the 
advice  and  consent  of  at  least  two  Justices  of  the  Peace. 

Sec,  21.  The  Surveyors  of  Highways  and  Commis- 
sioners of  Streets,  shall  order  and  direct  the  inhabitants  in 
their  respective  districts  and  jurisdictions,  as  often  as  they 
shall  deem  necessary  during  the  winter,  to  work  on  the  pub- 
lic highways,  with  their  shovels,  horses,  oxen,  and  sleds,  in 
order  that  the  roads  may  be  rendered  passable  ;  and  every 
inhabitant,  refusing  or  neglecting  to  obey  such  order,  shall 
forfeit  and  pay,  for  each  refusal  or  neglect,  five  shillings ; 
Provided,  nevertheless,  that  no  inhabitant  shall  be  compell- 
ed to  furnish  more  than  one  day's  labour  of  himself  or  cattle, 
for  any  one  fall  of  snow,  or  where  the  fail  or  drift  of  snow 
shall  not  exceed  the  depth  of  twelve  inches. 

Sec.  22.  Every  Surveyor  shall  on  or  before  the  first 
day  of  the  next  General  Sessions,  for  the  county  or  district, 
which  shall  happen  after  the  first  day  of  September  in  every 
year,  make  a  true  and  faithful  return  to  the  Clerk  of  the 
Peace,  of  ail  the  labour  performed  under  his  directions,  de- 
signating the  names  of  the  persons,  and  the  labour  performed 
by  each,  and  of  all  the  commutations  and  fines  received  by 
him,  and  of  the  expenditure  of  the  same,  and  of  the  amount 
of  monies  then  remaining  in  his  hands,  and  shall  at  the  same 
time  pay  over  such  monies  to  the  said  Clerk. 

Sec.  23.  All  fines  and  forfeitures,  directed  to  be  paid 
by  such  persons  as  shall  neglect  to  perform  the  labour,  and 
furnish  the  carts,  trucks,  waggons,  oxen  or  horses,  required 
by  this  Act,  for  the  repairs  of  roads,  streets,  or  bridges,  or 
rendering  the  same  passable  as  aforesaid,  shall  be  sued  for 
and  recovered,  with  costs  of  suit,  by  the  Surveyor  or  Com- 
missioners, within  whose  jurisdiction  such  fine  or  forfeiture 
has  been  incurred,  before  one  or  more  Justices  of  the  Peace, 
according  to  the  amount  thereof,  in  like  manner  as  debts  of 
the  hke  amount  are  ordinarily  sued  for  and  recovered  ;  and 
all  such  fines  and  forfeitures,  when  so  recovered,  shall  be 
applied  to  the  repairs  of  the  said  highways,  streets  and 
bridges.  Perpetual. 

By  the  7  Vic.  c.  64.  Sess.  1844.  The  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  and  twenty 
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Mih  clauses  of  the  Act  of  the  7  Geo.  4,  c.  3.  3  Vol.  24  \, 
have  been  repealed  ;  and  by  Sec.  2.  of  the  said  Act  of 
7  Vic.  c.  64,  all  Commissioners  of  Streets,  (except  in  and 
for  the  city  of  Halifax,)  now  appointed,  or  hereafter  to  be 
appointed,  under  any  Act  made  or  to  be  made,  shall,  res- 
pectively, keep  a  regular  and  exact  account  of  all  monies  re- 
ceived by  them,  and  of  all  services  performed  under  their 
directions,  within  their  respective  jurisdictions  ;  «ind  shall, 
on  or  before  the  first  day  of  October  in  every  year,  render 
under  their  hands,  or  of  the  major  part  of  them,  to  the  Clerk 
of  the  Peace,  for  the  county  or  district,  to  be  by  him  laid 
before  the  General  Sessions,  a  general,  regular  and  fair  ac- 
count, in  writing,  of  all  monies  received  and  paid  by  them, 
in  the  execution  of  their  duties,  for  the  past  year,  to  the  end, 
that  the  said  accounts  may  be  audited  by  the  said  Court  of 
General  Sessions.  Perpetual. 

By  the  before  mentioned  Act  of  8  Vic.  c.  46.  Sess.  Able  oi'Budy. 
1845.  It  is  declared,  that  the  term,  "able  of  body,"  as 
used  in  the  fifth  section  of  the  aforesaid  Act  of  the  7  Vic. 
Sess.  1844,  shall  be  defined  to  mean  and  include,  all  such 
persons  as  ar«  able  to  do  a  reasonable  day's  work  for  them- 
selves ;  and  that  no  person  who  shall  be  a  freeholder,  or 
otherwise  sufficiently  able  to  pay  the  commutation,  or  hire 
the  labour  prescribed  and  required  by  the  said  Act,  without 
injury  to  his  family,  shall  hereafter  be  relieved  from  liability 
to  perform  statute  labor  under  the  said  Act,  on  the  ground  of 
his  not  being  able  of  body  ;  but  every  such  person  shall  be 
bound  to  perform,  or  pay  for  the  same  number  of  days  la-  ' 
hour,  in  every  respect,  as  if  not  labouring  under  such  disabi- 
lity of  body.  Perpetual. 

With  regard  to  the  performance  of  labour  on  the  streets  Directions, 
tinder  Commissioners  as  aforesaid^  see  the  before  recited 
general  Act  of  the  7  Vic.  c.  42.  Sess.  1844. 

As  doubts  and  difficulties  have  occasionally  arisen,  on 
certain  points  relating  to  the  performance  of  labour  on  the 
roads  and  streets,  it  may  be  well  here  briefly  to  aftbrd  some 
information  concerning  them«  ¥/ith  reference  to  the  persons 
named,  as  liable  to  work  only  for  two  days,  it  may  be  men- 
tioned, that  hired  servants,  comprehend  all  persons,  either 
on  sea  or  land,  serving  under  agreement  or  contract  of  hire, 
by  the  year,  month,  or  even  week.  A  minor,  means  a  per- 
son between  sixteen  and  twenty  one  years  of  age.  An  ap- 
prentice, means  one  serving  under  any  articles  or  indentures 
of  apprenticeship,  whether  to  learn  a  trade,  or  otherwise. 
By  a  jotirneyman  is  to  be  understood,  a  person  working  un- 
der or  for  another,  at  any  art  or  trade,  and  by  a  day  labour' 
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er,  is  meant,  a  person  who,  altogether  or  chiefly,  labours 
under  daily  hiring  and  wages. 

As  all  fines  and  forfeitures  under  the  said  Acts,  are  to 
be  sued  for  and  recovered  before  Justices,  as  in  ordinary 
cases  of  debt,  the  course  of  proceedings,  rules  of  evidence, 
costs  and  all  other  material  points  for  the  recovery  of  such 
fines  and  forfeitures,  will  be  the  same  as  in  those  cases  of  pri- 
vate debts,  and  will  be  found  under  the  Title, — ^Summary 
Trials. 

III.    Establishing  and  altering  Roads,  and  disposing 
OF  Old  Roads. 

By  the  4  Vic.  c.  3,  Sess.  1841.  In  Counties  where 
there  shall  be  only  one  General  Sessions  of  the  Peace,  in 
the  year,  it  shall  be  lawful  for  any  Special  Sessions,  held  by 
five  Justices  of  the  Peace,  at  least,  to  approve  and  confirm, 
upon  the  same  notice,  and  under  the  same  regulations  aS 
are  now  by  law  provided  and  enacted,  in  respect  to  the  con- 
firmation of  the  same  by  a  General  Sessions  of  the  Peace, 
any  report  of  Appraisers,  appointed  to  lay  out  and  value 
any  new  road  or  alteration  of  a  road,  in  the  same  manner, 
and  with  the  hke  effect,  as  a  Court  of  General  Sessions  can 
now  do  the  same.    Not  limited. 

By  the  6  Vic.  c.  24,  Sess.  1843.  W^here  a  line  of 
road  has  been  altered,  and  the  old  road  has  been  abandoned 
by  the  public  as  a  general  thoroughfare,  it  shall  be  lawful  for 
any  one  or  more  of  the  proprietors  of  the  lands  on  either 
side  of  such  abandoned  road,  to  petition  the  General  Ses- 
sions for  the  county,  to  shut  up  or  otherwise  dispose  of  the 
same ;  which  petition  shall  state  the  names  of  all  persons  in- 
terested in  the  lands  on  either  side  of  the  said  abandoned 
road,  and  shall  be  accompanied  by  an  affidavit,  that  the  said 
persons,  so  interested,  have  had  at  least  thirty  days  notice 
in  writing  of  such  application,  and  that  a  copy  of  said  no^ 
tice  had  been  posted  up,  in  at  least  two  public  places,  in  the 
vicinity  of  said  abandoned  road,  at  least  thirty  days  before 
the  time  for  hearing  the  same ;  and  thereupon,  it  shall  be 
lawful  for  the  Justices  of  the  said  General  Sessions,  after  re- 
quiring due  proof  of  the  service  and  pubhcation  of  the  said 
notice  or  notices  as  aforesaid,  to  proceed  to  hear  the  parties 
and  their  witnesses,  for  and  against  the  apphcation,  or,  if 
the  said  parties,  so  served  with  the  said  notice  or  notices, 
do  not  appear  at  the  time  and  place  mentioned  in  the  said 
notice  or  notices,  to  hear  the  party  or  parties  making  such 
application,  with  his  or  their  witnesses,  and  thereupon  to 
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make  such  order  as  may  seem  proper,  either  for  dismissing 
such  application,  or  granting  or  modifying  the  same  ;  and 
any  person  or  persons,  dissatisfied  with  any  such  order  of 
the  General  Sessions,  may  appeal  therefrom  to  the  next  sit- 

i  ting  of  the  Supreme  Court ;  and  the  Clerk  of  the  Peace  shall 
thereupon  return  all  the  proceedings  in  the  said  matter  to 
the  Supreme  Court,  who  shall  examine  the  same,  and,  if  it 
see  occasion,  hear  the  parties  and  their  witnesses,  and  make 

i  such  order  as  shall  seem  right,  which  order  shall  be  final  and 

I  conclusive.  Provided,  also,  that  any  person  or  persons,  al- 
though not  interested  in  any  lands  adjoining  or  near  to  such 

;  abandoned  road,  may  be  heard  against  the  closing  or  dispos- 
ing of  such  road,  or  may  appeal  from  such  order  of  the  Ge- 
neral Sessions  as  aforesaid. 

Sec.  2.  If  any  of  the  lands,  on  any  such  abandoned 
road,  shall  have  been  the  property  of  any  deceased  person, 
and  be  not  divided  amongst  his  heirs,  the  executors  or  admi- 
nistrators of  such  deceased  person,  and  the  guardian  of  his 
minor  children,  if  any,  and  the  person  actually  in  the  use  and 
possession  of  the  said  land,  shall,  for  the  purposes  of  this  Act, 
be  considered  the  proprietors  of  such  lands.  Perpetual. 

IV.  Expenditure  of  Public  Money  for  Repair  of  Roads 
I  AND  Bridges. 

By  the  7  W.  4,  c.  46,  Sec.  3.  Sess.  1837.    If  any  two 
I   Justices  of  the  peace  for  the  county  wherein  Road  money  has 
j   been  expended  by  contract  or  otherwise,  shall  certify  to  the 
Lieutenant  Governor  or  Commander-in-Chief  for  the  time 
I    being,  that  the  work  upon  any  road  or  bridge  hath  not  been 
faithfully  performed,  or  that  any  contract  or  contracts  have 
not  been  faithfully  and  honestly  executed,   then  it  shall 
not  be  lawful  for  the  Commissioner,  who  has  directed  the  ex- 
I    penditure  of  the  same,  to  draw  the  remaining  two  thirds  of 
the  money  entrusted  to  him  to  expend  ;  but  the  Court  of  Ge- 
neral Sessions  of  the  said  county,  shall  in  such  way  and  man- 
I    ner  as  shall  appear  to  be  most  convenient,  enquire  into  the 
I    expenditure  of  such  road  money,  the  performance  of  the  la- 
I    bour,  and  the  execution  of  the  said  contract,  notwithstanding 
'    the  same  may  have  been  performed  to  the  satisfaction  of  the 
Commissioner  ;  and  the  said  Court  of  Sessions  shall  and  they 
are  hereby  authorised  to  certify  to  the  Lieutenant  Governor 
or  Commander-in-Chief,  the  particulars  of  such  expenditure^ 
and  also  the  sum  which  in  the  opinion  of  the  said  Court 
ought  to  be  paid  to  the  said  Commissioner  ;  for  which  sum 
only  a  warrant  shall  be  granted  on  the  Treasury. 
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Sec.  5.  It  shall  not  be  necessary  liereafter  for  Commis- 
sioners to  procure  any  certificate  or  certificates  of  the  per- 
formance of  Highway  labour,  in  order  to  entitle  them  to  ob- 
tain monies  granted  for  the  Road  and  Bridge  service.  Dur 
ration  not  limited. 

Summons  for  Fines,  for  neglecting  to  work  on  the 
llighicays. 

County  of  ^        To  A.  C,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  County,  Greeting. 

[Seal.] 

You  are  hereby  required  to  summon  A.  O.  of  the  said 
township  of  in  the  said  county,  yeoman,  to  appear  be- 
fore me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 
the  peace  for  the  said  county,  on  the  —  day  of  this  present 

month  of  ,  at  eleven  o'clock  in  the  forenoon,  at  in 

 ,  to  answer  to  the  suit  of  A.  S.,  Surveyor  of  Highways 

of  the  said  township,  for  the  district  from  to  to 

recover  from  the  said  A.  O.,  the  sum  of          for  the  refusal 

and  neglect  of  the  said  A.  O.  to  perform  labour  on  the  high- 
ways under  the  said  A.  S.  as  such  Surveyor,  within  the  limits 

aforesaid,  in  the  said  township,  in  the  year  ,  pursuant  to 

the  Statute  in  such  case  provided  ;  and  make  return  hereof 

on  or  before  said  day.     Witness  my  hand  and  seal  at  , 

aforesaid,  this  —  day  of  - — ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

Execution  thereon. 

County  of  )     To  A.  C,  one  of  the  Constables  of  the  town- 

5  ship  of  in  the  said  county,  greeting. 

[Seal.]    Whereas  judgment  hath  been  awarded  against 

A.  O.,  of  the  said  township  of  yeoman,  at  the  suit  of 

A.  S.,  one  of  the  Surveyors  of  Highways  in  and  for  the  said 

township,  for  the  sum  of  ,  and  more  for  costs,  for 

the  neglect  of  the  said  A.  O.  to  perform  labour  on  the  said 

highways,  in  the  year  of  our  Lord  ,  as  by  law  required. 

These  are  to  command  and  rec[uire  you,  to  levy  from  off  the 
goods  and  chattels  of  the  said  A.  O.,  the  said  sums,  making 

together  ,  by  sale  of  the  said  goods  and  chattels ;  and 

for  want  thereof,  you  are  hereby  commanded  to  take  the  body 
of  the  said  A.  O.,  and  him  to  commit  to  Her  Majesty's  gaol 
in  — — ,  there  to  remain  until  he  pay  the  sum  above  men- 
tioned, with  your  fees,  or  that  he  be  discharged  by  the  said 
A.  S.,  or  otherwise  by  order  of  law.     Hereof  fail  not,  and 
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make  return  of  this  wrk  to  me  witluo  Iwenly  days.  Wit- 
ness my  hand  and  seal,  at   ,  the  day  of  — — ,  in 

the  year  of  our  Lord   . 

A.M.,  J.  P. 

— m — 
HOMICIDE. 

I.    Justifiable  Homicide. 

To  make  homicide  justifiable,  it  must  be  owing  to  some 
nnavoidable  necessity,  to  which  the  person  who  kills  another, 
must  be  reduced,  without  any  manner  of  fault  in  himself. 
And  there  must  be  no  malice  coloured  under  pretence  of  ne- 
cessity. If  rioters,  or  forcible  enterers  or  detainers,  stand  in 
opposition  to  the  Justices'  lawful  warrant,  and  any  of  them 
be  slain,  it  is  no  felony.  So  if  they  stand  in  opposition  to 
the  Sherifi*'s  posse  comitatus.  And  if  the  Sheriff  or  Magis- 
trate, or  any  one  coming  in  aid  of  them,  be  killed,  it  is  mur- 
der in  all.  If  a  man  come  to  burn  my  house,  and  I  shoot  out 
of  my  house,  or  issue  out  of  my  house  and  kill  him,  it  is  no 
felony.    2  Burn's,  783. 

II.    Homicide  by  Misadvexture. 

This  kind  of  killing,  is,  where  a  man  is  doing  a  lawful 
act,  without  intent  to  hurt  another,  and  death  casually  en- 
sues— as,  where  a  labourer  being  at  work  with  a  hatchet,  the 
head  flies  off  and  kills  one  who  stands  by  ;  or,  where  a  third 
person  whips  a  horse  on  which  a  man  is  riding,  whereupon 
he  springs  out  and  runs  over  a  child  and  kills  him,  in  which 
case  the  rider  is  guilty  of  homicide  by  misadventure,  and  he 
who  gave  the  blow,  of  manslaughter.  But  if  a  person,  rid- 
ing in  the  street,  whip  his  horse  to  put  him  into  speed,  and 
run  over  a  child  and  kill  him,  it  is  homicide,  and  not  by  mis- 
adventure ;  and  if  he  ride  so,  in  a  press  of  people,  with  in- 
tent to  do  hurt,  and  the  horse  kills  another,  it  is  murder  in 
the  rider.  It  is  not  sufficient  that  the  act,  upon  which  death 
ensues,  be  lawful  and  innocent  in  itself.  It  must  be  done  in 
a  proper  manner,  and  with  due  caution  to  prevent  mischief. 
For  instance, — A  person  driving  a  carriage  happens  to  kill 
another  :  if  he  saw^,  or  had  timely  notice  of  the  mischief  likely 
to  ensue,  and  yet  v^^ilfuUy  drove  on,  it  will  be  murder.  If  he 
might  have  seen  the  danger,  but  did  not  look  before  him,  it 
will  be  manslau'zhlcr,  for  want  of  due  circums|>cclioi].  But 
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if  the  accident  happened  in  such  a  manner,  that  no  want  of 
due  care  could  be  imputed  to  the  driver,  it  will  be  accidental 
death,  and  he  will  be  excused. 

A  person  who  has  killed  another  by  misadventure,  is 
not  bailable  by  Justices  of  the  Peace,  but  must  be  committed  ; 
but  if  he  be  taken  only  on  a  slight  suspicion,  the  Justices  of 
the  Peace  may  bail  him.    2  Burn's,  785-789. 

By  the  4  Vic.  c.  6.  Sess.  1841.  No  punishment  or 
forfeitures  shall  be  incurred  by  any  person  who  shall  kill  ano- 
ther by  misfortune,  or  in  his  own  defence,  or  in  any  other 
manner,  without  felony.  Perpetual. 

III.    Homicide  by  Self-defence. 

Homicide  in  a  man's  own  defence,  seems  to  be,  where 
one  who  hath  no  other  possible  means  of  preserving  his  life, 
from  one  who  combats  with  him,  on  a  sudden  quarrel,  kills 
the  person  by  whom  he  is  reduced  to  such  an  inevitable  ne- 
cessity. An  officer  who  kills  one  that  resists  him  in  the  exe- 
cution of  his  office,  and  even  a  private  person  that  kills  one 
who  feloniously  assaults  him  in  the  highw^ay,  may  justify  the 
fact,  without  ever  giving  back  at  all.    2  Burn's,  789. 

IV.  Manslaughter. 

Manslaughter,  is  the  unlawful  killing  of  another,  with- 
out malice,  either  express  or  implied  ;  which  may  be  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act.  There  is  no  difference 
between  murder  and  manslaughter,  but  that  murder  is  upon 
malice  forethought,  and  manslaughter  upon  a  sudden  occasion. 
As  if  two  meet  together,  and  striving  for  the  wall,  the  one 
kill  the  other,  this  is  manslaughter  and  felony.  And  so  it  is, 
if  they  had,  upon  that  sudden  occasion,  gone  into  the  field 
and  fought,  and  the  one  had  killed  the  other  ;  this  had  been 
but  manslaughter,  and  no  murder  ;  because  all  that  followed, 
was  but  a  continuance  of  the  first  sudden  occasion,  and  the 
blood  was  never  cooled  till  the  blow  was  given.  This  offi^nce 
is  not  bailable  by  Justices  of  the  Peace.    2  Burn's,  790. 

V.  Murder. 

Murder,  is,  when  a  man  of  sound  memory,  and  of  the 
age  of  discretion,  unlawfully  killeth  any  person,  under  the 
King's  peace,  with  mahce  forethought,  either  expressed  by 
the  party,  or  implied  by  law  ;  so  that  the  party  wounded  or 


hurt,  die  of  the  wound,  or  hurt,  wiihm  a  year  and  a  day. 
When  an  officer  is  killed  in  the  execution  of  his  ofiice,  it  is 
murder,  and  the  law  implies  malice.  Wherever  a  persen  -in 
cool  blood,  by  way  of  revenge*  beats  another  in  such  a  man- 
ner that  he  afterwards  dies  thereof,  h^;  is  guilty  of  murder  ; 
however  unwilling  he  might  have  been  to  have  gone  so  far. 
If  a  master,  by  premeditated  negligence,  or  harsh  usage,  cause 
the  death  of  his  apprentice,  it  will  be  murder.  It  seems  to 
be  agreed,  that  no  breach  of  a  man's  word  or  promise,  no 
trespass  either  to  lands  or  goods,  no  afFront  by  bare  words  or 
gestures,  however  false  or  malicious  it  may  be,  and  aggravated 
with  the  most  provoking  circumstances,  will  excuse  him  from 
being  guilty  of  murder,  who  is  so  far  transported  thereby,  as 
immediately  to  attack  the  person  who  tjffends  him,  in  such  a 
manner  as  manifestly  endangers  his  life,  without  giving  him 
time  to  put  himself  upon  his  guard,  if  he  kills  him  in  pursu  - 
ance of  such  an  assault ;  whether  the  person  slain  did  at  all 
fight  in  his  defence  or  not.  The  law  so  far  abhors  all  duel- 
ling in  cold  blood,  that  not  only  the  principal  who  actually 
kills  the  other,  but  also  his  seconds,  are  guilty  of  murder, 
whether  they  fought  or  not.  And  it  is  holden,  that  the  sec- 
onds of  the  party  slain  are  hkewise  guilty  as  accessaries. 
They  that  are  present  when  any  man  is  slain,  and  do  not 
their  best  endeavour  to  apprehend  the  murderer,  or  man- 
slayer,  shall  be  fined  and  imprisoned,    2  Burn's^  791  to  795. 

By  the  4  Vic.  c.  6,  Sess.  1841,  Every  offence  which 
before  the  commencement  of  this  Act  would  have  amounted 
to  petit  treason,  shall  be  deemed  to  be  murder  only  ;  and  all 
persons  guilty  in  respect  thereof,  whether  as  principals  or  ac- 
cessaries, shall  be  dealt  with,  indicted,  tried  and  punished, 
as  principals  and  accessaries  in  murder. 

Sec.  3.  Every  person  convicted  of  murder,  or  of  being 
an  accessary,  before  the  fact,  to  murder,  «hail  sufter  death  as 
a  felon  ;  and  every  accessary,  after  the  fact,  to  murder,  shall 
be  liable  to  be  imprisoned  for  any  tern^  not  exceeding  four- 
teen years. 

Sec.  8.  Whosoever  shall  administer  to,  or  cause  to  be 
taken  by  any  person,  any  poison  or  other  destructive  thing, 
or  shall  stab,  cut,  or  v/ound  any  person,  or  shall,  by  any 
means  whatsoever,  cause  to  any  person  any  bodily  iojuryj 
dangerous  to  life,  with  intent,  in  any  of  the  cases  aforesaid, 
to  commit  murder,  siiall  be  guilty  of  felony,  and  being  con- 
victed  thereof  shall  suffer  death. 

Sec.  9.  Whosoever  f^hall  attempt  to  administer  to  any 
person,  any  i>oison  or  other  destructive  thing ;  or  shall  shoot 
itt  an}-  person  :  or  .'-hall,  in  jinr  nranncr,  attempt  to  dif^chatg-:^ 
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any  kind  of  loaded  arms  at  any  persooj  or  sbaU  attempt  to 
drown,  suffocate,  or  strangle  any  person,  with  intent,  in  any 
of  the  cases,  to  commit,  murder,  shall,  although  no  bodily 
injury  be  effected,  be  guilty  of  felony,  and  be  imprisoned  for 
life,  or  for  not  less  than  one  year,  Perpetual. 

For  directions  as  to  the  course  of  pr'oceedings  on  un  in- 
formation and  arrest  for  felonious  homicide,  and  on  the  ex- 
amination of  such  charge,  with  the  Forms  requisite,  see,  res- 
pectively, Titles-— Information,  Warrant,  Arrest,  P^xamina- 
tion,  Recognizance,  Commitment. 

HORSES,  see  CATTLE. 

HOUSE  OF  CORRECTION,  see  BRIDEWELL  and  VA- 
GRANTS, &c. 

HOUSE  BURNING,  see  BURNING. 

HUE  AND  CRY. 

This  is  the  old  common  law  process  after  felons,  and 
such  as  have  dangerously  wounded  any  person  ;  and  it  hath 
received  great  countenance  and  authority  by  several  Acts  of 
Parliament.  When  any  felony  is  committed,  or  any  person 
is  grievously  and  dangerously  wounded,  or  any  person  assault- 
ed, and  offered  to  be  robbed,  either  in  the  day  or  night,  the 
party  grieved,  or  any  other,  may  resort  to  the  constable  of  the 
vill ;  and,  1.  Give  him  snch  reasonable  assurance  thereof,  as 
the  nature  of  the  case  will  bear.  2.  If  he  know  the  name  of 
him  that  did  it,  he  must  tell  the  constable  the  same.  3.  If 
he  know  it  not,  but  can  describe  him,  ho*  must  describe  his 
person,  or  his  habit,  or  his  horse,  or  such  circumstances  as  he 
knows,  which  may  conduce  to  his  discovery.  4.  If  the  thing 
be  done  in  the  night,  so  that  he  knows  none  of  these  circum- 
stances, he  must  mention  the  number  of  the  persons,  or  the 
way  they  look.  5.  If  none  of  all  these  can  be  discovered,  as 
where  a  robbery,  or  burglary,  or  felony  is  committed  in  the 
night,  yet  they  are  to  acquaint  the  Constable  with  ihc  fact, 
and  desire  him  to  search  in  his  town  for  suspected  persons, 
and  to  make  hue  and  cry  after  such  as  may  be  probably  sus- 
pected, as  being  persons  vagrant  in  the  same  night.  For 
levying  hue  and  cry^  although  it  is  a  good  course  to  have 
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the  Wiirranl  of  a  Justice  of  the  Peace,  when  thiie  will  per- 
niit,  yet  it  is  by  no  means  necessary,  nor  is  it  always  conve- 
nient, for  the  felon  may  escape  before  the  warrant  be  obtained. 
The  duty  of  the  constable,  is,  to  raise  the  power  of  the  town, 
as  well  in  the  night,  as  in  the  day,  for  the  prosecution  of  the 
offender.  And  he  may  search  suspected  houses,  or  places, 
but  his  entry  must  be  by  the  doors  being  open  ;  for  he  cannot 
break  open  doors  barely  to  search,  unless  the  person  against 
whom  the  hue  and  cry  is  levied,  be  there  ;  and  then,  it  is 
true,  he  may ;  therefore,  in  case  of  such  a  search,  the  break- 
ing open  the  door  is  at  his  peril,  namely — -justifiable  if  he  be 
there,  not  justifiable,  if  he  be  not  there.  But  it  must  be  al- 
ways remembered,  that  in  case  of  breaking  open  a  door, 
there  must  be  first,  a  notice  given  to  them  within,  of  his  bus- 
iness, and  a  demand  of  entrance,  and  a  refusal,  before  the 
doors  can  be  broken.  The  constable  of  the  town  where  the 
felony  was  done,  as  also  every  officer  to  whom  the  hue  and 
cry  shall  afterwards  come,  ought  to  send  to  every  other  town 
round  about  him,  and  not  to  one  next  town  only.  And  in 
such  cases,  it  is  needful  to  give  notice  in  writing,  (to  the  pur- 
suers,) of  the  things  stolen,  and  of  the  colour  and  marks 
thereof,  as  also  to  describe  the  person  of  the  felon,  his  appa- 
rel, horse,  and  the  like,  and  which  way  he  is  gone,  if  it  may 
be.    -2  Bum's,  812. 

— m — 

HYDROPHOBIA,  see  DOGS, 
IDLE  AxND  DISORDERLY  PERSONS,  see  VAGRANTS^ 

— m — 
IiNCEST. 

By  32  G.  2,  c.  17.  1  V.  25.  Every  man  and  woman 
who  shall  carnally  know  each  other,  being  within  the  degrees 
of  kindred  forbidden  in  the  English  Act,  made  in  the  thirty- 
second  year  of  King  Henry  the  Eighth,  concerning  pre-con- 
tracts, and  touching  degrees  of  consanguinity,  and  shall  be 
convicted  thereof,  before  the  Supreme  Court,  or  Court  of  Ge- 
neral Quarter  Sessions  of  the  Peace,  shall  be  set  in  the  pil- 
lory for  one  hour ;  and  further,  shall  forfeit  the  sum  of  fifty 
pounds,  to  the  use  of  His  Majesty's  Government,  or  suffer  mx 
months  imprisonment.  FerpetuciL 
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By  10  G.  4,  c.  29.  4  V.  53.  The  General  Ses- 
sions, in  the  several  counties  and  districts,  shall  make 
such  rules  and  regulations  as  they  may  deem  expedient,  to 
prevent  any  person  from  selling,  or  giving  in  barter  or  ex- 
change, spirituous  liquors,  to  Indians;  and  the  said  rules 
and  regulations,  from  time  to  time  to  change  and  alter,  and 
to  impose  such  fines,  penalties,  and  lorfeitures  for  the  breach 
thereof,  or  of  any  of  them,  as  to  the  said  Justices  shall  seem 
fit  and  proper.  Provided,  that  any  such  fine,  penalty,  or 
forfeiture,  do  not  exceed  twenty  shillings,  for  each  and 
every  offence. 

Sec.  '2.  All  fines  and  forfeitures,  imposed  by  the  said 
rules  and  regulations,  for  any  breach  thereof,  shall  be  sued 
for  and  recovered,  before  any  one  Justice,  in  the  same  man- 
ner as  debts  under  three  pounds  are  now  recoverable ;  and 
shall  be  applied,  one  half  thereof  to  the  person  who  shall  sue 
for  the  same,  and  the  other  half,  to  the  relief  of  the  poor  In- 
dians in  the  town  or  place  wherein  such  offence  shall  be  com- 
mitted. 

Sec.  3.  The  General  Sessions,  on  complaint  made  tr 
them,  may,  in  their  discretion,  deprive  any  person  convictect 
of  a  breach  of  the  said  rules  and  regulations,  of  his  or  her  li- 
cense to  sell  spirituous  liquors. 

Sec.  4.  It  shall  be  lawful  for  any  two  Justices  of  the 
Peace,  to  provide  for  the  instruction  in  reading  and  writing, 
of  any  Indian  or  Indians  who  may  require  it,  and,  for  that 
purpose,  to  direct  an  order  to  any  master  or  teacher  of  any 
public  school  in  the  Province,  who  may  be  in  the  receipt  of 
any  salary  or  allowance  under  any  Act  or  Acts  of  this  Pro- 
vince for  supporting  and  establishing  schools,  thereby  direct- 
ing such  master  or  teacher  to  receive  into  his  school,  any  In- 
dian, male  or  female,  and  without  fee  or  reward  to  instruct 
and  teach  such  Indian  or  Indians  to  read  and  write  ;  and  any 
master  or  teacher,  who  shall  refuse  or  neglect  to  obey  any 
such  order,  shall  be  deprived  of  any  Provincial  allowance 
or  salary  to  which  he  may  be  entitled  for  that  year.  Per- 
petual. 

It  being  provided  by  the  foregoing  Act,  that  the  fines 
therein  mentioned  are  to  be  recovered  before  one  Justice,  in 
the  same  manner  as  debts  of  the  like  amount,  the  proceedings 
and  the  Forms,  in  prosecutions  for  the  recovery  of  such  fines, 
will  be  the  same  as  in  the  case  of  such  debts,  and  will  be - 
Ibund  under  the  Title— Summary  Trials, 
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All  oifences  of  a  public  nature,  that  is,— such  acts  or 
attempts  as  tend  to  the  prejudice  of  the  community  in  gene- 
ral, are  indictable.  And  therefore,  not  only  all  actual 
breaches  of  the  peace,  as  Riots,  Affrays,  Assaults,  Slc.  but 
also  every  criminal  irregularity  that  tends  to  disturb  the  good 
order  of  government,  or  to  endanger  or  annoy  the  tranquil- 
lity, welfare,  or  convenience  of  the  public,  is  punishable  by 
indictment.  The  following  therefore  are  indictable  misde- 
meanors, viz  : — 

1.  All  open  offences  against  God  and  religion,  or 
against  public  decency,  that  tend  to  corrupt  the  morals  of 
the  people.  Of  this  sort,  are  blasphemous  books,  or  any  pro- 
fane or  obscene  publications,  bawdy  houses,  &c. 

2.  All  crimes  that  are  mala  in  se,  and  of  evil  example. 

3.  All  practices  that  tend  to  endanger  the  Constitution, 
as  bribery  at  elections,  seditious  pamphlets,  &c. 

4.  All  contempts  of  the  King,  or  his  Courts. 

5.  All  attempts  to  corrupt,  mislead,  or  pervert  public 
justice,  or  to  make  it  a  handle  of  fraud  or  oppression. 

6.  All  acts  and  designs  against  the  common  occasions, 
necessities,  and  general  commerce  of  the  public.  Such  as, 
unlawful  combinations,  monopolies,  forestalling,  engrossing 
and  regrating,  adulteration  of  victuals,  and  all  public  cheats, 
&c.,  &c.  In  this  class  are  also  included,  the  several  kinds 
of  common  nuisances,  both  positive  and  negative,  namely, 
either  positive  acts  that  annoy  the  pubhc,  or  the  neglect  of 
some  duty  which  the  public  have  a  right  to  require  from  the 
defendant,  and  by  the  omission  of  which  a  general  incon- 
venience arises.  It  is  an  indictable  oftence,  to  incite  and 
solicit  a  servant  to  steal  his  master's  goods,  though  the  ser- 
vant do  not  steal  the  goods,  and  no  other  act  be  done,  ex- 
cept the  soliciting  and  inciting.  And  such  offence  is  indict- 
able at  the  Quarter  Sessions,  as  falling  in  with  that  class  of 
offences,  which,  being  violations  of  the  law  of  the  land,  have 
a  tendency,  as  it  is  said  to  a  breach  of  the  peace,  and  are 
therefore  cognisable  by  that  jurisdiction.  It  seems  to  be  a 
good  general  ground,  that  wherever  a  Statute  prohibits  a 
matter  of  public  grievance  to  the  hberties  and  security  of  a 
subject,  or  commands  a  matter  of  public  convenience,  an 
offender  against  such  Statute,  is  punishable,  not  only  at  the 
suit  of  the  party  grieved,  but  also  by  way  of  indictment,  for 
his  contempt  of  the  Statute,  unless  such  method  of  proceed- 
ing do  manifestly  appear  to  be  excluded  by  it.    But  if  a  Sta- 
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tiile  extends  only  to  prwate  persons,  or  if  it  extend  to  all 
persons  in  general,  but  chiefly  concerns  disputes  of  a  private 
nature,  it  is  said  that  offences  against  such  Statutes  will 
hardly  bear  an  indictment.  It  has  been  held,  that  every  un- 
authorised obstruction  of  a  highway,  to  the  annoyance  of  the 
Kings  subjects,  is  an  indictable  offence.  This  was  held  by 
Lord  Ellenborough  C.  L,  in  a  case  where  it  was  determined 
TO  be  an  indictable  offence,  for  stage  coaches  to  stand  plying 
for  passengers  in  the  public  streets.  Disobeying  an  order  of 
Sessions,  or  an  order  of  Justices,  is  an  indictable  offence  at 
common  law.    3  Bimi's,  22,  25. 

Where  a  Statute  makes  a  new  offence,  by  prohibiting 
and  making  unlawful,  any  thing  that  was  lawful  before,  and  j 
appoints  a  particular  method  of  proceeding,  without  mention- 
ing an  indictment,  it  seems  to  be  settled  at  this  day,  that  no 
indictment  can  be  maintained.  But,  upon  this,  the  true 
rule  of  distinction  seems  to  be,  that  where  the  offence  in- 
tended to  be  guarded  against  by  a  Statute,  was  punishable 
before  the  making  of  such  Statute,  prescribing  a  particular 
method  of  punishing  it,  there  such  particular  remedy  is  cu- 
mulative, and  does  not  take  away  the  former  remedy.  But 
where  the  Statute  only  enacts,  "  that  the  doing  any  act,  not 
punishable  before,  shall,  for  the  future,  be  punishable 
in  such  and  such  a  particular  manner,"  there  it  is  ne- 
cessary that  such  particular  method,  by  such  Act  prescrib- 
ed, must  be  specifically  pursued,  and  not  the  common  law 
method  of  indictment.  Wherever  there  is  a  prohibitory  law, 
if  it  be  still  in  force,  the  proper  remedy  under  it,  is  by  in- 
dictment ;  and  where  a  Statute  forbids  the  commission  of 
any  act,  the  doing  it  wilfully,  is  indictable,  although  it  be 
done  without  any  corrupt  motive.  It  is  also  a  clear  and  es- 
tablished principle,  that  when  a  new  offence  is  created  by  an 
Act  of  Parliament,  and  a  penalty  is  annexed  to  it  by  a  sepa- 
rate and  substantive  clause,  it  is  not  necessary  for  the  prose- 
cutor to  sue  for  the  penalty,  but  he  may  proceed  on  the 
prior  clause,  on  the  ground  of  its  being  a  misdemeanor.  3 
Burn's,  24,  25. 

An  indictment  will  not  lie  for  throwing  down  skins  into 
the  pubHc  way,  by  which  a  personal  injury  is  accidentally 
occasioned.  Nor  for  acting,  not  being  qualified,  as  a  Jus- 
tice of  the  Peace.  Nor  for  selling,  short  measure.  Nor  for 
excluding  commoners,  by  inclosing.  Nor  for  an  attempt  to 
defraud,  if  neither  by  false  tokens  nor  conspiracy.  Nor  for 
secreting  another.  Nor  for  bringing  a  bastard  child  into  a 
parish.  Nor  for  keeping  a  house  to  receive  women  with 
child,  and  deliver  them.    3  Burn's,  24, 
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INFANTS. 

I.      How   FAR  ANSWERABLE   TOll  CRIMES, 

By  an  infant,  or  minor,  is  meant,  any  one  who  is  un- 
der the  age  of  twenty  one  years.  It  is  said,  generally,  that 
those  who  are  under  a  natural  disability  of  distinguishing  be- 
tween good  and  evil,  as  infants  under  the  age  of  fourteen 
years,  which  is  called  the  age  of  discretion,  are  not  punish- 
able by  any  criminal  prosecution  whatsoever.  But  this  must 
be  understood  with  some  allowance  ;  for  if  it  appear  by  the 
circumstances,  that  an  infant  under  that  age,  could  distin- 
guish between  good  and  evil,  as  if  one  of  the  age  of  nine  or 
ten  years,  kill  another,  and  hide  the  body,  or  make  excuses, 
or  hide  himself,  he  may  be  convicted  and  condemned,  and 
forfeit,  as  much  as  if  he  were  of  full  age.  in  general,  it 
must  be  left  to  the  discretion  of  the  Judge,  upon  the  circum- 
stances of  the  case,  how  far  an  infant  under  that  age,  hath 
knowledge  to  discern  between  good  and  evil.  Within  seven 
years  of  age,  there  can  be  no  guilt  whatsoever,  of  any  capital 
offence,  the  infant  may  be  chastised  by  his  parents  or  tutors, 
but  cannot  be  capitally  punished,  because  he  cannot  be  guilty, 
and  if  he  be  indicted  for  such  an  offence,  as  is  in  its  nature 
capital,  he  must  be  acquitted.  An  infant  may  be  guilty  of 
forcible  entry,  in  respect  of  personal  actual  violence  ;  and 
the  Justices  may  fine  him  therefore.    3  Burrh's^  55  to  57. 

For  any  notorious  breach  of  the  peace,  as  a  riot,  batte- 
ry, or  the  like,  an  infant  above  the  age  of  fourteen,  is  equal- 
ly liable  to  suffer  as  a  person  of  the  full  age  of  twenty-one  ; 
and  if  an  infant  judicially  perjure  himself,  in  point  of  age, 
or  otherwise,  he  shall  be  punished  for  the  perjury  ;  and  he 
may  be  indicted  for  cheating  with  false  dice,  &c.  With 
regard  to  capital  crimes,  the  actions  of  infants,  on  their  at- 
taining fourteen  years  of  age,  are  subject  to  the  same  modes 
of  construction  as  those  of  the  rest  of  society,  and  there- 
fore they  are  liable  to  capital  punishments  as  much  as  if  they 
were  of  full  age.  An  Act  making  a  new  felony,  extends 
not  to  an  infant  under  the  age  of  fourteen  years  ;  but  where 
a  fact  is  made  felony,  or  treason,  it  extends  as  well  to  in- 
fants above  that  age,  as  to  others. 

n.    Their  Civil  Incapacities. 

There  seems  to  be  no  precise  age  fixed,  at  which  in- 
fants are  excluded  from  being  witnesses :  and  their  admigsi- 
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biiity  depends  upon  the  s-ense  and  reason  they  eotertaiji  of 
the  danger  and  impiety  of  falsehood  ;  which  is  to  be  collect- 
ed from  their  answers  to  questions  propounded  by  the  Court. 
It  Ijas  been  agreed  by  all  the  Judges,  that  children,  of  any 
age,  may  be  examioed  on  oath,  if  capable  of  distinguishing 
between  good  and  evil ;  but  they  cannot  be  examined  in 
any  case  without  oath.  This  is  now  the  established  rule  in 
all  cases,  criminal  as  well  as  civil,  and  whether  the  prisoner 
is  tried  for  a  capital  offence,  or  for  one  of  an  inferior  na- 
ture. If  a  child  is  too  young  to  be  sworn,  it  follows,  as  a 
necessary  consequence,  that  any  account  which  it  may  have 
given  to  others,  ought  not  to  be  admiUed.  An  infant  be- 
fore twenty-one  years  of  age,  shall  not  be  sworn  on  an  in- 
quest. A  male  is  of  age  at  twelve  years, .  to  take  the  oath 
of  allegiance.  At  twenty-one,  and  not  before,  persons  may 
bind  themselves  by  any  deed,  and  alien  lands,  goods,  and 
chattels.  Upon  which  ground,  infants  may  not  enter  into 
recognizance  to  keep  the  peace,  or  to  be  of  the  good  beha- 
viour, but  their  sureties  only.  But  an  infant  may  bind  him- 
self to  pay  for  his  necessary  meat,  drink,  apparel,  physic, 
and  such  like  ;  and  also  for  his  good  teaching  and  instruc- 
tion, whereby  he  may  profit  himself  afterwards;  but  if  he 
bind  himself  in  an  obligation,  or  other  writing  with  a  penalty, 
for  the  payment  of  any  of  these,  that  obligation  shall  not  bind 
him.  Neither  will  assumpsit  lie  against  an  infant,  on  an  ac- 
count stated,  for  an  infant  is  not  competent  to  state  an  ac- 
count. And  it  is  said,  that  an  infant  may  buy  necessaries,  but 
cannot  borrow  money  to  buy  ;  for  he  may  misapply  the  mo- 
ney, and  therefore  the  lav/  will  not  trust  him,  but  at  the  peril 
of  the  lender,  who  must  lay  it  out  for  him,  or  see  it  laid  out. 
And  it  shall  be  only  for  necessaries,  and  not  for  matters  of 
luxury,  or  extravagance  ;  and  if  after  he  comes  of  age,  he  is 
prevailed  on,  by  surprise  or  other  undue  means,  to  give  se- 
curity,  yet  a  Court  of  Equity,  on  consideration  of  circum- 
stances will  relieve.    3  Burn'Sy  51. 

III.    Their  Civil  Capacities. 

An  infant,  without  consent  of  any  other,  hath  capacity 
to  purchase  real  estaie,  for  it  is  intended  for  his  benefit ;  and 
at  his  full  age  he  may  either  agree  thereunto,  and  perfect  it, 
or  without  any  cause  to  be  alleged,  wave,  or  disagree  to  the 
purchase  ;  and  so  may  his  heirs  after  him,  if  he  agree  not 
thereunto  after  his  full  age.  A  person  is  of  age  to  be  Execu- 
tor at  seventeen.  An  infant  cannot  release  a  debt.  An  in- 
fant cannot  answer  but  by  guardian,  but  he  may  sue,  either 
by  his  next  friend,  or  by  guardian.    3  Burn^s,  59. 
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This  tide  will  treat  of  trie  proceedings  on  informations 
given  before  Justices,  upon  the  great  variety  of  Statutes  im- 
posiiig  penalties  to  be  recovered,  or  directing  oifences  to  be 
otherwise  pimished,  or  to  be  enquired  into  before  one  Jus- 
tice or  more.  In  all  instances  wiiere  a  Statute  directs  that 
the  information  shall  be  in  v/riting  or  on  oath,  the  course  pre- 
scribed must  be  observed,  and.  in  every  case  it  -mil  be  safest 
and  most  proper,  to  take  the  information  in  writing,  signed 
by  the  party  complaining  ;  but  miiess  an  oath  is  expressly  re» 
quired,  that  solemoity  need  not  be  observed.  lYhere  it  is 
directed,  that  the  information  shall  be  before  two  Justices, 
or  more,  they  should  be  together  when  it  is  taken.  Upon 
the  information  being  lodged  in  the  manner  requisite,  the 
Justice  or  Justices  should  immediately  issue  the  warrant,  or 
summons  as  the  case  requires,  for  caosing  the  party  com- 
plained of  to  be  brought,  or  to  appear  before  them..  If  the 
information  is  for  a  felony  or  misdemeanor,  and  indeed  in  all 
cases  where  the  charge  is  at  the  suit  of  the  King,  and  also  in 
cases  between  party  and  party,  Vv^here  the  body  of  the  offend- 
er is  liable,  a  v\^arrant  to  arrest,  may  and  should  be  issued  ; 
but  if  it  is  merely  by  the  party  grieved,  or  other  informer  for 
the  recovery  of  a  penalty,  or  forfeiture,  or  damages,  a  sum- 
mons to  appear  and  ansvv^er  to  the  complaint,  is  the  proper 
process.  This  latter  should  be  served  a  reasonable  time,  (in 
general  not  less  than  three  days,)  before  tlie  day  for  appear- 
ance. On  the  party  being  brought  up  on  a  warrant,  if  it  is 
a  charffe  of  felonv,  on  which  examinations  are  to  be  taken,  to 
be  sent  into  a  superior  Court,  the  course  to  be  observed  by 
the  Justice  or  Justices,  will  be  found  under  the  Title,--Ex- 
amication.  When  the  prosecution  is  .to  be  heard  and  deter- 
mined before  the  Justice,  if  at  the  time  appointed  for  the 
hearing  of  the  case,  tiie  party  charged  does  not  appear,  .after 
having  been  duly  summoned,  the  ease  may  be  heard  and  evi- 
dence received  on  the  part  of  the  prosecution,  and  judgment 
given  as  though  the  party  were  present,  unless  in  cases  where 
other  proceedings  are  directed  to  be  had,  or  it  is  otherwise 
.provided,  by  the  Statute  on  which  the  prosecution  is  founded. 
Where  the  party  charged  appears,  or  is  brought  forward,  at 
the  time  appointed,  but  no  person  appears  on  the  part  of  the 
prosecution,  the  information  must  be  dismissed,  and  the  de- 
fendant, if  in  custody,  .discharged^  Bat  where  both  parties 
are  present  for  a  trial,  the  Justice  or  Justices  must,  in  the 
fct  instance,  cause  the  party  charged  to  be  informed  of  ih,- 
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nature  of  the  charge  against  him,  by  having  the  information 
read,  or  the  substance  thereof  stated  to  him ;  and  he  must 
then  be  required  to  plead  to  it,  or  say  whether  he  is  guilty, 
or  not  guilty.  If  he  pleads  guilty,  no  evidence  as  to  the  of« 
fence  need  be  produced,  but  judgment  of  conviction  may  im- 
niediately  be  given,  and  the  penalty  or  other  punishment  be 
avi^arded,  and  made  known  to  the  defendant.  If  he  denies 
the  charge,  the  prosecutor  must  be  called  upon  to  establish  it 
by  evidence.  It  must  here  be  observed,  that  if  any  part  of 
the  penalty  sought  to  be  recovered,  is  to  be  received  by  the 
party  informing  and  prosecuting  ;  or  he  is  otherwise  to  receive 
any  direct  gain  or  benefit  from  the  conviction  of  the  defendant, 
he  cannot  be  a  witness  in  support  of  the  charge,  but  it  must 
be  proved  by  other  testimony ;  but  if  he  is  not  interested  in 
any  such  manner,  he  may  be  admitted  to  give  evidence. 
After  the  evidence  on  the  part  of  the  prosecution  has  been 
closed,  the  defendant  m.ay  state  his  defence,  and  produce  tes- 
timony on  his  behalf,  and  after  all  the  evidence  on  each  side 
has  been  given,  the  Justice,  who  in  these  prosecutions  is  in- 
vested with  the  powers  of  a  jury,  after  a  consideration  of  all 
the  testimony,  and  of  the  law  relating  to  the  case,  must  fornl 
and  declare  his  judgment,  whether  of  conviction  or  acquittal. 
If,  as  is  generally  the  case,  the  Statute  on  which  the  prosecu- 
tion is  founded,  limits  a  time  within  which  such  prosecution 
is  to  take  place,  it  must  appear  in  proof  that  it  was  commen- 
ced within  such  limited  time  after  the  commission  of  the  of- 
fence. The  Justices  in  every  case,  must  also  be  careful,  that 
the  fine  or  other  punishment  they  impose,  is  precisely  such 
as  the  Statute,  on  which  the  prosecution  is  founded,  directs 
or  warrants,  for  the  oftence  of  which  the  party  is  convicted, 
as  no  other,  or  further  punishment,  can  legally  be  substituted 
or  imposed.  Further,  and  more  particular  information,  if 
needed,  with  regard  to  the  Forms,  service  and  return  of  war- 
rants and  summonses,  the  examination,  bailment  or  commit- 
ment of  prisoners,  the  rules  of  evidence,  the  proceedings  on 
summary  trials  before  Justices,  and  as  to  Convictions,  Writs 
of  Distress,  and  of  Execution,  will  be  found  throughout  this 
work,  under  the  appropriate  Titles.  Special  Forms  of  infor- 
mation, for  several  offences  of  the  higher  descriptions,  and 
for  some  which  most  frequently  occur,  are  here  given  ;  also 
a  general  Form,  which  may  readily  be  filled  up,  so  as  to 
serve  in  nearly  every  case,  care  being  taken  to  set  forth 
therein,  all  the  substantial  averments  and  statem.ents,  which, 
by  the  Statute  on  which  the  prosecution  is  founded,  are  made 
materia]  to  constitute  the  offence  charged. 
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hiformation  for  Biu^ning  a  .Dwelling  House, 

County  of  )        Be  it  Remembered,  that  on  the  ■ —  day  of 

5   —  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and    — ,  at  — —  in  the  township  of  ,  in 

the  said  county,  A.  C,  of  the  township  of  — - — ,  in  the  said 
county,  yeoman,  coraeth  before  me,  A.  M.,  Esquire,  one 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 

county  of  ,  and  complaineth  and  raaketh  oath,  that  on 

the  — — ■  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  —  ,  his  dwelUng  house,  situate  at  

in  the  township  of  — in  the  said  county,  was,  as  he  verily 
j     believes,  unlawfully,  maliciously,  and  feloniously  set  fire  to, 
and  burnt  ;  and  that  he  the  said  A.  C,  hath  just  cause  to 

suspect,  and  doth  suspect,  that  one  A.  O.,  of  — ,  in  the 

said  county,  labourer,  did  unlawfully,  maliciously,  and  felo- 
niously set  fire  to,  and  burn  the  said  dwelling  house  ;  And 
thereupon  the  said  A.  C,  prayeth  the  judgment  of  me  in  the 
premises,  that  my  warrant  may  issue  against  the  said  A.  O., 
to  answer  the  premises. 

Sworn  and  exhibited  before  me,  the  )         A.  C. 
day  and  year  first  above  mentioned.  > 

A.  M.,  J.  P.  ) 

Information  for  Uttering  Counterfeit  Coin  :  on  &'iat.  5 
Vic.  c.  21.  &38S.  1842. 

County  of)     '    The  information  of  A.  L,  of  the  tovv'nship 

^  of  '  ,  in  the  said  county  of  ,  labourer, 

taken  upon  oath,  before  me  A.  M.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  aforesaid,  the 

—  day  of  ,  one  thousand  eight  hundred  and   . 

This  informant,  on  his  oath,  deposeth  and  saith,  that 

on  the  —  day  of          last  past,  at  the  township  of  •  in 

the  said  county,  A.  O.,  of  the  township  of  in  the 

county  aforesaid,  did  unlawfully,  and  deceitfully  utter,  and 
pay  to  him  the  said  A.  I.,  one  piece  of  false  and  counter- 
feited money,  made  and  counterfeited  to  the  likeness  and 

similitude  of  the  lawful  and  current  coin  of  the  called 

a  - — -  lawful  and  current  in  this  Province  ;  he  the  said  A. 
O.,  then  and  there  well  knowing  the  said  piece  of  money  to 
have  been  false  and  counterfeit.  And  thereupon  he  the  said 
A.  L,  prayeth  that  justice  mav  be  done  in  the  premises. 

A,  I. 

Before  me. 

A,  M.,  J,  l\, 
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if  the  charge  is  for  (^oiinterfeitiiig,  diminishing,  or  im- 
basing  coin^  the  Iiiforixiatioo  must  be  filled  up  accordingly. 

Common  Form  of  Information  for  Feloriy, 

County  of  )        The  ioforniatioii  and  complaint  of  A.  I.,  of 
5  the  township  of  in  the  county  of  ,  yeo- 
man, made  on  oath  before  me  A.  M.,  Esquire,  one  of  Her 

Majesty's  Justices  of  the  Peace  for  the  said  county  of  , 

on  the  -~  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  . 

The  said  informant  deposeth  and  saith,  that  yesterday, 
in  the  night,  or  early  in  the  morning  of  this  day,  [divers  goods 
of  him  the  said  A.  L,  to  wit  —  have  feloniously  been  sto- 
len, taken,  and  carried  avv^ay  from  the  house  of  him  the  said 
A.  I.,  at  the  township  aforesaid,  in  the  county  aforesaid,  and 
that  he  hath  just  cause  to  suspect,  and  doth  suspect,  that  A.  O. 

late  of  in  the  said  county,  labourer,  did  steal,  take  and 

carry  away  the  same ;]  And  thereupon  he  the  said  A.  I., 
prayeth  that  justice  may  be  done  in  the  premises. 

A.  I. 

Before  me, 
A.  M.,  J.  P. 

If  the  offence  is  any  other  description  of  felony,  the  in- 
formation must,  of  course,  be  filled  up  according  to  the  ma- 
terial facts  of  the  case  which  constitute  such  offence. 

Information  for  Immoderately  Driving  a  Carriage ;  on 
\Siat.  4,  G.  4,  c.  -23.    3  V.  166. 

County  of  }        The  information  and  complaint  of  A.  I.,  of 

5  the  township  of  in  the  said  county  of  , 

made  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  county,  on  the  —  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and   . 

Who  saith,  that  on  the  —  day  of  ,  in  the  year  afore- 
said, and  within  forty-eight  hours  of  the  time  of  exhibiting 

this  information,  A.  O.,  of  the  townsliip  of  ,  in  the  said 

county,  labourer,  did,  at  the  town  of  ,  in  the  said  county, 

unlawfully  drive  a  certain  on  and  over  a  certain  pubhc 

road  in  the  said  town  of  ,  in  an  immoderate,  violent,  and 

careless  manner,  and  not  in  a  moderate  and  careful  manner, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  whereby  the  said  A.  O.  hath  forfeited  the  sum  of 
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 and  hereupon  the  said  A.  I.  prayeth  the  judgment  of 

me  the  said  Justice,  and  that  the  said  A.  O.  may  be  sum- 
moned to  appear  before  me,  to  answer  the  premises. 

A.  I. 

Before  me. 

A.  M.,  J.  P. 

Note. — The  foregoing  Form  will  serve  in  the  case  of 
any  other  offence,  under  the  same  Act,  with  only  the  differ- 
ence obviously  requisite  in  the  statement  of  the  offence,  which 
in  every  case  must  be  set  forth  as  nearly  as  may  be  in  the 
words  of  the  Act. 

Information  for  Recovery  of  a  Penalty  for  a  Breach  of 
a  Regulation  of  Sessions,  made  in  pursuance  of  a 
Statute. 

County  of)        The  information  and  complaint  of  A.  I., 

5  of  the  township  of   ,  in  the  said  county  of 

 ,  yeoman,  made  before  me,  A.  M.,  Esquire,  one  of 

Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 

county,  on  the   day  of   ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  

Who  says,  that  on  the  —  day  of   ,  in  the  year 

aforesaid,  at  ,  in  the  county  aforesaid,  A.  O.  of  , 

in  the  said  county,  yeoman,  did  unlawfully,    [here 

state  the  offence  according  to  the  facts,  and  as  nearly  as 
may  be  in  the  words  of  the  regulation,]  contrary  to  the 
form  and  effect  of  a  certain  regulation  in  that  behalf  made 
by  Her  Majesty's  Justices  of  the  Peace  for  the  said  county, 
in  General  Sessions  assembled,  in  and  for  the  said  county, 
in  and  by  which  said  regulation  it  is  ordered,  directed,  and 

declared,  that   [here  state  the  regulation,  as  nearly  as 

may  be  in  the  exact  words  thereof]  ;  by  reason  of  which 
offence,  the  said  A.  O.  hath  forfeited  and  become  liable  to 
pay  the  sum  of   .  x\nd  hereupon  the  said  A.  I.  pray- 
eth the  judgment  of  me  the  said  Justice,  and  that  the  said 
A.  O,  may  be  summoned  to  appear  before  me  to  answer  the 
premises.  A.  I. 

Before  me, 

A.  M.,  J.  P. 

General  Form  of  an  Information  before  a  Justice  or 
Justices,  on  a  Penal  Statute. 

County  of)        The  information  and  complaint  of  A.  L, 
^  of  ,  in  the  said  county  of   ,  labourer, 


made  before  me,  [or  us,  as  the  case  may  be,]  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  county, 
on  the  —  day  of  ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  

The  said  informant  saith,  that  A.  O.,  of  ,  in  the 

said  county,  yeoman,  heretofore,  and  within  next  be- 
fore the  date  of  this  information,  to  wit,  on  the  —  day  of 

 ,  in  the  year  at  in  the  county  aforesaid,  did 

[here  set  forth  the  offence,  according  to  the  facts,  and  as 
nearly  as  may  be  in  the  words  of  the  Statute  declaring  such 
offence,]  contrary  to  the  form  and  effect  of  the  Statute  in 
such  case  made  and  provided  ;  whereby  the  said  A.  O.,  hath 

becom.e  liable  to  .    Whereupon,  the  said  A.  I.,  prayeth 

the  judgment  of  me  the  said  Justice,  and  that  the  said  A. 
O.,  may  be  summoned  to  appear  before  me,  to  answer  the 
premises. 

A.  1. 

Taken  before  me, 

A.  M.  J.  P., 

For  the  Form  of  the  Warrant,  see  Title, — Warrant. 

INNS  AND_  INNKEEPERS,  see  TAVERNS. 

— m — 
INSOLVENT  DEBTORS. 

By  Stat.  2.  ¥/.  4,  c.  58.  4  V.  187.  It  shall  and  may 
be  lawful,  in  any  case  where  any  person  shall  have'  been 
committed  to  prison  under  any  Execution,  by  any  Justice 
or  Justices  of  the  Peace,  in  any  cause,  tried  and  determined 
before  such  Justice  or  Justices,  for  any  two  Justices  for 
the  county  wherein  such  person  shall  be  imprisoned,  without 
fee  or  reward,  to  extend  the  benefit  of  the  Act  passed  in  the 
third  and  fourth  years  of  the  reign  of  His  late  Majesty  King 
George  the  Third,  entitled,  "  an  Act  for  the  relief  of  Insol- 
vent Debtors,"  and  the  Acts  in  amendment  thereof,  to  every 
such  person  who  may  have  been  committed  to  prison  as 
aforesaid,  although  neither  of  the  said  Justices  last  mention- 
ed may  have  been  one  of  the  Justices  by  whom  the  said  per- 
son may  have  been  committed.  Perpelual. 

Note.  It  will  be  observed  that,  the  foregoing  clause 
only  relates  to  prisoners  on  Execution.  For  proceedings  re- 
lative to  prisoners  on  Capias,  see  the  Acts  and  directions 
immediately  following  this  Note. 
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ted,  or  a  dangerous  wound  given,  are  bound  to  apprehend 
the  offender,  on  pain  of  being  fined  and  imprisoned  for  their 
neglect,  unless  they  were  under  age  at  the  time.  Also  eve- 
ry private  person  is  bound  to  assist  an  officer  demanding  his 
help  for  the  taking  of  a  felon,  or  the  suppressing  of  an  affray. 
I  Burns,  173. 

A  Constable  may,  ex  officio,  arrest  a  breaker  of  the 
peace  in  his  view,  and  keep  him  in  his  house  or  in  the  stocks, 
till  he  can  take  him  before  a  Justice  ;  or  any  person  whatso- 
ever, if  an  affray  be  made  to  the  breach  of  the  King's  peace, 
may,  without  any  warrant  from  a  Magistrate,  restrain  any  of 
the  offenders,  to  the  end  the  King's  peace  may  be  kept ;  but 
after  the  affray  is  ended,  they  cannot  be  arrested  without 
an  express  Warrant.  Id. 

Ml  peace  officers,  and  also  private  persons,  may  arrest 
any  man  about  to  commit  a  felony,  or  treason,  or  any  act 
which  would  manifestly  endanger  another's  life,  and  detain 
him  until  the  intent  be  presumed  to  have  ceased.  2  Hawk. 
c.  12,  §  19. 

By  the  4  Vic.  C.  7,  Sess.  1841,  relating  to  robbery, 
burglary,  and  larceny,  sec.  54.  Any  person  found  commit- 
ting any  offence  punishable  either  upon  indictment,  or  upon 
summary  conviction,  by  virtue  of  the  Act,  may  be  immedi- 
ately apprehended  without  a  warrant,  by  any  peace  officer, 
or  by  the  owner  of  the  property  on  or  with  respect  to  which 
the  offence  was  committed,  or  by  his  servant,  or  by  any  per- 
son authorised  by  him,  and  forthwith  taken  before  some 
neighbouring  Justice  of  the  Peace,  to  be  dealt  with  accord- 
ing to  law.  And  any  person  to  whom  any  property  shall  be 
offered  to  be  sold,  pawned,  or  dehvered,  if  he  shall  have 
reasonable  cause  to  suspect  that  any  offence  punishable  un-  "■ 
der  the  Act  has  been  committed,  on  or  with  respect  to  such 
property,  is  hereby  authorised,  and,  if  in  his  power,  is  re- 
quired to  apprehend  and  forthwith  to  carry  before  a  Justice 
of  the  Peace  the  party  offering  the  same,  together  with  such 
property,  to  be  dealt  with  according  to  law.  Perpetual. 

So  much  concerning  an  Arrest  without  a  Warrant ;  next  Arrest  by 
follows,  aiTcsting  with  such  Warrant.  Warrant. 

The  Warrant  is,  ordinarily,  directed  to  the  Sheriff  or 
Constable,  and  they  are  indictable  and  subject  thereupon  to 
a  fine  and  imprisonment,  if  they  neglect  or  refuse  it. 

The  Sheriff  may  command  any  of  his  sworn  and  known 
Officers  to  execute  it,  without  writing  any  precept. 

But  every  other  person  to  whom  it  is  directed,  must  per- 
sonally execute  it  ;  yet  it  seems  tliat  any  one  may  lawfully 
assist  him.    LL  174, 
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'  If  a  Warrant  be  generally  directed  to  all  Constables,  no 
one  can  execute  it  out  of  his  own  precinct ;  for  in  such  case 
it  shall  be  taken  respectively  to  each  of  them  within  their  se- 
veral districts,  and  not  to  one  of  them  to  execute  it  within 
the  district  of  another :  but  if  it  be  directed  to  a  particular 
Constable,  hy  name,  he  may  execute  it  any  where  within  the 
jurisdiction  of  the  Justice,  but  is  not  compellable  to  execute 
it  out  of  his  own  constable  wick.  Id. 

The  Justice  may  direct  the  Warrant  to  a  private  person 
if  he  please,  and  it  is  good  ;  but  such  person  is  not  compella- 
ble to  execute  it,  unless  he  be  a  proper  officer.  Id. 

But  by  the  Justices  oath  of  office,  the  Warrant  ought 
not  to  be  directed  to  the  party,  but  to  some  indiffisrent  per- 
son to  execute  it. 

If  a  Warrant  be  directed  to  two  or  more  jointly,  yet 
any  one  of  them  alone  may  execute  it.    Id.  174. 

IV.   The  manner  of  an  Arrest. 

The  Officer  to  whom  a  Warrant  is  directed  and  delivered^ 
ought  with  all  speed  and  secrecy  to  find  out  the  party ;  and 
then  to  execute  the  Warrant.   1  Burns,  174. 

It  is  certainly  an  offence  of  a  very  high  nature,  to  oppose 
one  who  lawfully  endeavours  to  arrest  another  for  treason  or 
felony  ;  and  it  seems  that  a  person,  who  so  opposes  an  arrest 
for  treason,  whereof  he  knows  the  party  to  have  been  guilty, 
is  thereby  guilty  of  the  treason  ;  and  that  he  who  so  oppo- 
ses an  arrest  for  felony,  is  an  accessary  to  the  felony.  Id. 
Arrest  by  An  arrest  in  the  night  is  good  both  at  the  suit  of  the 

"'^ '  *  King  and  of  the  subject ;  else  the  party  may  escape.  Id. 

In  another  By  the  54  G.  3,  C.  15,  1  V.  122.    "  A  Warrant  issued 

bounty.  ^  Justice  in  one  County,  may  on  proof  on  Oath  being 

made  of  his  hand  writing,  be  endorsed  by  a  Justice  in  another 
County,  into  which  the  offender  has  escaped  ;  and  the  Con- 
stables and  all  others  to  whom  such  Warrant  was  originally 
directed,  may  arrest  the  offender  in  such  latter  County  where 
the  Warrant  was  indorsed,  and  carry  him  before  the  Justice 
who  endorsed  it,  or  some  other  Justice  in  such  latter  County, 
if  the  offence  be  bailable,  to  find  bail ;  or  else  shall  carry  him 
back  again  before  a  Justice  in  the  County  from  whence  the 
Warrant  did  first  issue.  Perpetual. 

In  the  case  of  Mayhew  vs.  Parker,  8  T.  R.  110.,  it  was 
determined,  that  a  Warrant  to  arrest  the  party,  to  the  end 
that  he  may  become  bound  to  appear  at  the  next  Sessions, 
&c.,  means  the  next  Sessions  after  the  arrest,  and  not  after 
the  date  of  the  Warrant ;  therefore  the  officer  executing  it 


ARREST. 


19 


may  justify  an  arrest,  after  the  Sessions  next  ensuing  the 
date  of  the  Warrant.    I  Burns,  174. 

Any  Justice  or  the  Sheriff  may  take  of  the  County  any  '^^^^^"^^J-^^Jj 
number  that  he  shall  think  meet,  to  pursue,  arrest,  and  im-  county°  ^ 
prison  traitors,  murderers,  robbers,  and  other  felons  ;  or  such 
as  do  break,  or  go  about  to  break  or  disturb  the  King's 
peace  ;  and  every  person  above  the  age  of  fifteen  years,  and 
able  to  travel,  being  required,  ought  to  assist,  and  aid  them, 
on  pain  of  fine  and  imprisonment.  But  it  is  not  justifiable 
for  a  Justice,  Sheriff,  or  other  officer,  to  assemble  the  posse 
comitatus,  or  raise  a  power  or  assembly  of  people  upon  their 
own  heads,  without  just  cause.  Id. 

As  to  the  case  of  breaking  open  doors,  in  order  to  appre-  breaking 
hend  offenders,  it  is  to  be  observed,  that  the  law  doth  never 
allow  of  such  extremities  but  in  cases  of  necessity ;  and  there- 
fore no  one  can  justify  breaking  open  another's  door  to  make 
an  arrest,  unless  he  first  signify  to  those  in  the  house,  the 
cause  of  his  coming,  and  request  them  to  give  him  admit- 
tance.   Id.  175. 

No  precise  form  of  words  is  required  in  a  case  of  this 
kind.  It  is  sufficient  that  the  party  hath  notice,  that  the  of- 
ficer cometh  not  as  a  mere  trespasser,  but  claiming  to  act 
under  a  proper  authority,  provided  that  the  officer  has  a  legal 
warrant.  Id. 

But  where  a  person  authorized  to  arrest  another,  who  is 
sheltered  in  a  house,  is  denied  quietly  to  enter  into  it,  in 
order  to  take  him,  it  seems  generally  to  be  agreed,  that  he 
may  justify  breaking  open  the  doors  in  the  following  in- 
stances : 

(1.)  Upon  a  Capias  grounded  on  an  indictment  for 
any  crime  whatsoever,  or  upon  a  Capias  from  the  Chancery 
or  King's  Bench,  to  compel  a  man  to  find  sureties  for  the 
peace  or  good  behaviour,  or  even  upon  a  Warrant  from  a 
Justice  of  the  Peace,  for  such  purpose.  Id. 

(2.)  When  one  known  to  have  committed  a  treason  or 
felony,  or  to  have  given  another  a  dangerous  wound,  is  pur- 
sued either  with  or  without  a  warrant,  by  a  Constable  or 
private  person  ;  but  where  one  lies  under  a  probable  suspi- 
cion only,  and  is  not  indicted,  it  seems  the  better  opinion  at 
this  day,  that  no  one  can  justify  the  breaking  open  doors  in 
order  to  apprehend  him.  Id. 

But  upon  a  Warrant  for  probable  cause  of  suspicion  of 
felony,  the  person  to  whom  such  Warrant  is  directed,  may 
break  open  doors  to  take  the  person  suspected,  if  upon  de- 
mand  he  will  not  surrender  himself ;  as  well  as  if  there  had 
been  an  express  and  ix)sitive  cliarge  against  him  ;  and  so 
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(says  Mr.  Hawkins)  hath  the  common  practice  obtained,  not- 
withstanding the  contrary  opinion  of  Lord  Coke,  for  in  such 
case,  the  process  is  for  the  king,  and  therefore  a  non  omittas 
is  impUed.  Id, 

And  as  he  may  break  open  such  person's  own  house,  so 
much  more  may  be  break  open  the  house  of  another  to  take 
him  ;  for  so  the  Sheriff  may  do  upon  civil  process :  But 
then  he  must  at  his  peril  see  that  the  felon  be  there  ;  for  if 
the  felon  be  not  there,  he  is  a  trespasser  to  the  stranger  whose 
house  it  is.  Id. 

It  is  but  a  thing  permitted  to  private  persons  to  arrest 
for  suspicion ;  and  they  are  not  punishable  if  they  omit  it, 
but  in  case  of  a  Constable,  he  is  punishable  if  he  omit  it 
upon  complaint.    Id.  176. 

An,d  in  general,  an  Officer  upon  any  Warrant  from  a 
Justice,  either  for  the  peace  or  good  behaviour,  or  in  any 
case  where  the  King  is  party,  may  by  force  break  open  a 
man's  house,  to  arrest  the  offender.  Id. 

(3.)  On  a  Warrant  to  search  for  stolen  goods,  the 
doors  may  be  broke  open,  if  the  goods  are  there  ;  and  if 
they  are  not  there,  the  Constable  seems  indemnified,  but 
he  that  made  the  suggestion  is  punishable.  2  Hale,  151.—^ 
1  Burns,  176. 

(4.)  Also  doors  may  be  broke  open  where  forcible 
entry  or  detainer  is  found  by  inquisition  before  Justices  of 
the  Peace,  or  appears  on  their  view.    1  Burns,  176. 

(5.)  Also  on  the  Warrant  of  a  Justice  of  the  Peace, 
for  the  levying  of  a  forfeiture  in  execution  of  a  judgment,  or 
conviction  for  it,  grounded  on  any  statute  which  gives  the 
whole  or  any  part  of  such  forfeiture  to  the  King.  Id. 

(6.)  Where  an  affray  is  made  in  a  house  in  the  view 
or  hearing  of  the  Constable,  he  may  break  open  the  doors  to 
take  them.  Id. 

(7.)  If  there  be  disorderly  drinking  or  noise  in  a  house 
at  an  unseasonable  time  of  night,  especially  in  inns,  taverns, 
or  alehouses,  the  Constable  or  his  watch  demanding  en- 
trance, and  being  refused,  may  break  open  the  doors  to  see 
and  suppress  the  disorder.  Id. 

(8.)  Wherever  a  person  is  lawfully  arrested  for  any 
cause,  and  afterwards  escapes  and  shelters  himself  in  an 
house,  the  doors  may  be  broke  open.  Id. 

(9.)  But  upon  a  general  Warrant,  without  expressing 
any  felony,  or  treason,  or  surety  of  the  Peace,  the  Officer 
cannot  break  open  a  door.  Id. 

(10.)  In  a  civil  suit,  the  Officer  cannot  justify  the 
breaking  open  an  outward  door  or  window,  in  order  to  exe- 
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cute  process.  If  he  doth,  he  is  a  trespasser.  But  if  lie  finds 
the  outward  door  open,  and  enters  that  way  ;  or  if  the  door 
be  opened  to  him  from  within,  and  he  enters,  he  may  break 
open  inward  doors,  if  he  finds  that  necessary,  in  order  to 
execute  his  process.  For  a  man's  house  is  his  Castle,  for 
safety  and  repose  to  himself  and  his  family  ;  but  if  a  stran- 
ger, who  is  not  of  the  family,  upon  pursuit  takes  refuge  in 
the  house  of  another,  this  rule  doth  not  extend  to  him,  it  is 
not  his  castle,  he  cannot  claim  the  benefit  of  sanctuary  there- 
in. And  it  is  always  to  be  remembered,  that  this  rule  must 
be  confined  to  the  case  of  arrest  upon  Civil  suits  only.  For 
where  a  felony  hath  been  committed,  or  a  dangerous  wound 
given  ;  or  even  where  a  minister  of  justice  comes  armed  with 
process  founded  on  a  breach  of  the  peace,  the  party's  own 
house  is  no  sanctuary  for  him.  Id. 

(11.)  Finally,  in  all  these  cases,  if  an  Officer  to  serve 
any  warrant,  enter  into  a  house,  the  doors  being  open,  and 
then  the  doors  are  locked  upon  him,  he  may  break  them 
open,  in  order  to  regain  his  liberty.    Id.  177. 

If  there  be  a  Warrant  against  a  person  for  a  trespass  or  Kining  in 
breach  of  the  peace,  and  he  fly  and  will  not  yield  to  the  ar-  the  arrest 
rest ;  or  being  taken,  make  his  escape ;  if  the  Officer  kill  pursuit- 
him,  it  is  murder.  Id. 

But  if  such  person,  either  upon  the  attempt  to  arrest,  or 
after  the  arrest,  assault  the  Officer,  to  the  intent  to  make  his 
escape  from  him ;  and  the  Officer  standing  upon  his  guard, 
kill  him,  this  is  no  felony,  for  he  is  not  bound  to  go  back  to 
the  wall,  as  in  common  cases  of  se  defejidendo,  for  the  law 
is  his  protection.  Id. 

A  person  sworn  and  commonly  known  and  acting  with-  Shewing  the 
in  his  own  precinct,  need  not  show  his  Warrant,  but  he  Warrant, 
ought  to  acquaint  the  party  with  the  substance  of  it.    Id.  178. 

An  Officer  gives  sufficient  notice  what  he  is,  when  he 
saith  to  the  party,  I  arrest  you  in  the  King^s  name,  and 
in  such  case  the  party  at  his  peril  ought  to  obey  him, 
though  he  knows  him  not  to  be  an  Officer  ;  and  if  he  have 
no  lawful  warrant,  the  party  grieved  may  have  his  action  of 
false  imprisonment.  Id. 

But  if  he  act  out  of  his  precinct,  or  be  not  sworn  and 
commonly  known,  he  must  shew  his  Warrant  if  demanded. 
Otherwise  the  party  may  make  resistance,  and  needs  not  to 
obey  it.  In  no  case  however  is  a  Constable  required  to  part 
with  the  Warrant  out  of  his  own  possession  ;  for  that  is  his 
justification.  Id. 

But  if  the  Constable  have  no  warrant,  but  doth  it  by  vir- 
tue of  his  office  as  a  Constable,  it  is  suflicient  to  notify  that 
he  is  Constable  ;  or  that  he  arrests  in  the  Kind's  name.  Id. 
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JVo  arrest  by         Bare  woids  will  not  make  an  arrest  without  laying  hold 
words  only.        ^.j^^  person,  or  otherwise  confining  him.    But  if  an  Offi- 
cer come  into  a  room,  and  tell  the  party  he  arrests  him,  and 
lock  the  door,  this  is  an  arrest ;  for  he  is  in  custody  of  the 
Officer.    Id,  179. 
fi!'!!l"f  ^^^^^  holden,  that  if  a  Constable  after  he  hath 

arrested  the  party  by  force  of  a  Warrant,  suffisr  him  to  go  at 
large,  upon  his  promise  to  come  again  and  find  sureties,  he 
cannot  afterwards  arrest  him  by  force  of  the  same  Warrant : 
However,  if  the  party  return  and  put  himself  again  under  the 
custody  of  the  Constable,  it  seems  it  may  be  probably  ar- 
gued, that  the  Constable  may  lawfully  detain  him,  and  bring 
him  before  the  Justice  in  pursuance  of  such  Warrant.  Id. 

But  if  the  party  arrested  do  escape,  the  Officer  upon 
fresh  suit  may  take  him  again,  and  again  so  often  as  he 
escapes  ;  although  he  were  out  of  view,  or  that  he  shall  fly 
into  another  town  or  county.  Id. 

V.    What  is  to  be  done  after  the  Arrest. 

When  a  private  person  hath  arrested  a  felon,  or  one 
suspected  of  felony,  he  should  with  as  much  speed  as  con- 
veniently he  can,  carry  him  immediately  to  a  Justice  of  the 
Peace,  or  deliver  him  to  a  Constable  ;  who  may  either  carry 
him  to  gaol,  or  to  a  Justice.  And  if  a  Constable  hath  ar- 
rested afirayers,  or  persons  drinking  in  an  ale-house  disor- 
derly, at  an  unseasonable  time  of  night,  he  may  imprison 
them  till  the  heat  of  their  passion  or  intemperance  is  over, 
though  he  deliver  them  afterwards  ;  or  till  he  can  bring  them 
before  a  Justice.    1  Burns,  179. 

If  the  arrest  be  by  virtue  of  a  Warrant,  and  the  direc- 
tion of  the  Warrant  be  to  bring  the  party  before  the  Justice, 
who  granted  it,  specially  ;  then  the  Officer  is  bound  to  bring 
him  before  the  same  Justice  ;  but  if  the  Warrant  be  to  bring 
him  before  any  Justice  of  the  County,  then  it  is  in  the  elec- 
tion of  the  Officer  to  bring  him  before  what  Justice  he  thinks 
fit;  and  not  in  the  election  of  the  prisoner.  1  Bwms,  179. 
But  if  the  time  be  unseasonable,  as  in  or  near  the  night, 
whereby  he  cannot  attend  the  Justice  ;  or  if  there  be  danger 
of  a  present  rescue,  or  if  the  party  be  sick,  he  may  secure 
him  in  the  stocks,  or  in  an  house  till  the  next  day,  or  such 
time  as  it  may  be  reasonable  to  bring  him.     1  Burns,  180. 

And  when  he  hath  brought  him  to  the  Justice,  yet  he 
is  in  law  still  in  his  custody,  till  the  Justice  discharge,  or  bail, 
or  commit  him.  Id. 

But  the  Constable  is  not  obliged  to  return  the  Warrant 
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itself,  but  may  keep  it  for  his  own  justification,  in  case  he 
should  be  questioned,  for  what  he  had  done,  but  only  to  re- 
turn what  he  has  done  upon  it.  Id. 

 ^  • 

ASSAULT  AND  BATTERY, 

I.  What  is  an  Assault. 

II.  What  is  a  Battery. 

III.  In  what  cases  they  may  be  justified. 

IV.  How  Punished. 

I.  What  is  an  Assault. 

An  Assault  is  an  attempt  or  offer  with  force  and  vio- 
lence to  do  a  bodily  hurt  to  another,  as  by  striking  at  him 
with  or  without  a  weapon,  though  the  party  striking  misses 
his  aim,  so  drawing  a  sword,  throwing  a  bottle  or  glass  with 
intent  to  wound  or  strike  ;  presenting  a  gun  at  a  person  with- 
in the  distance  to  which  the  gun  will  carry ;  or  pointing  a 
pitchfork  at  a  person  standing  within  reach  ;  holding  up 
one's  fist  at  him  in  a  threatening  or  insulting  manner,  or  with 
such  other  circumstances  as  denote  at  the  time  an  intention 
(coupled  with  a  present  abiUty)  of  using  actual  violence  a- 
gainst  his  person.  No  words  whatsoever  can  amount  to  an 
Assault.    1  Haw,  c.  62,  ^  1.    1  Burns,  181. 

II.  What  is  a  Battery. 

A  Battery,  in  the  legal  acceptation  of  the  term,  means 
not  merely  to  strike  forcibly  with  the  hand,  or  a  stick,  or 
the  like  ;  but  includes  every  touching  (however  trifling)  of 
another's  person,  in  an  angry  or  revengeful,  rude,  or  inso- 
lent manner,  as  thrusting  or  pushing  him  in  anger,  holding 
him  by  the  arm,  spitting  in  his  face,  jostling  him  out  of  the 
way,  pushing  another  man  against  him,  throwing  a  squib  at 
him,  striking  a  horse  upon  which  he  is  riding,  whereby  he  is 
thrown,  or  the  like.    1  Burns,  181.    Arch.  C.  P.  241. 

III.    In  what  cases  they  may  be  justified. 

It  is  a  good  defence,  to  prove  that  the  alleged  Battery  By  misad- 
happened  by  misadventure  ;  as  where  a  horse  ran  away  with  venture, 
his  rider,  and  ran  against  a  man  ;  also  where  a  soldier  in 
his  ranks,  discharged  his  gun,  and  a  man  unexpectedly 
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passed  before  him  at  the  time,  and  was  hurt  by  it.  So  it  is 
a  good  defence  that  the  alleged  battery  was  merely  an  ami- 
cable contest ;  as  that  he  wrestled  with  the  prosecutor  for  a 
wager  ;  or  that  it  happened  by  accident,  whilst  the  defen- 
dant was  engaged  in  some  sport  or  game  which  was  neither 
unlawful  nor  dangerous.    Also  the  correction  of  a  child  by 

mas?er&c*^'^  his  parent,  of  a  servant  or  scholar  by  his  master,  and  the 
punishment  of  a  criminal  by  the  proper  officer  may  be  justi- 
fied ;  provided  the  correction  be  moderate  in  the  manner, 
the  instrument,  and  the  quantity  of  it ;  or  that  the  criminal 
be  punished  in  the  manner  appointed  by  law.  Also  if  a  man 
force  a  sword  from  one  who  offers  to  kill  another ;  or  gently 
lay  his  hands  on  another,  and  thereby  stay  him  from  inciting 
a  dog  against  a  third  person  ;  or  if  a  man  fight  with  or  beat 
one  who  attempts  to  kill  any  stranger  ;  or  if  he  even  threaten 
to  kill  one  who  puts  him  in  fear  of  death  in  such  a  place 
where  he  cannot  safely  fly  from  him  ;  or  if  one  imprison  those 
whom  he  sees  fighting  till  the  heat  is  over ;  in  all  these  ca- 
ses the  party  may  justify  the  Assault  and  Battery.  Arch. 
C.  P.  242.    1  Burns,  182. 

Previous  As-  It  is  a  justification  even  of  a  wounding  or  maim,  to  prove 
that  the  prosecutor  assaulted  or  beat  the  defendant  first,  and 
that  the  defendant  committed  the  alleged  battery  merely  in 
his  own  defence ;  if  he  prove  an  assault  merely,  as  for  in- 
stance, that  the  prosecutor  lifted  up  his  staff"  and  offered  to 
strike  him ;  it  is  sufficient  to  justify  the  defendant's  striking 
him,  for  he  need  not  in  such  a  case  stay  till  the  other  has 
actually  struck  him.  So  a  husband  may  justify  a  battery  in 
defence  of  his  wife,  a  wife  in  defence  of  her  husband,  a  pa- 
rent in  defence  of  his  child,  a  child  in  defence  of  his  parent, 
a  master  in  defence  of  his  servant,  and  a  servant  in  defence 
of  his  master.  But  in  all  these  cases,  the  battery  must  be 
such  only  as  was  necessary  to  the  defence  of  the  party  or  his 
relation  ;  for  if  it  were  excessive,  if  it  were  greater  than  was 
necessary  for  mere  defence  the  prior  assault  will  be  no  jus- 
tification. It  is  not  every  trifling  assault  that  will  justify  a 
grievous  and  immediate  mayhem ;  such  as  cutting  off  a  leg 
or  hand,  or  biting  off  a  joint  of  a  man's  finger,  unless  it 
happened  accidentally,  without  any  cruel  or  malignant  in- 
tention, or  after  the  blood  was  heated  in  the  scuffle  ;  but  it 
must  appear  that  the  assault  was  in  some  degree  propor- 
tionable to  the  mayhem.  Also  it  will  be  a  sufficient  answer 
to  this  defence,  to  prove  that  the  first  assault  was  justifia- 
ble.   Arch.  C.  P.  242.    1  Burns,  182,  183. 

^^^""vant  or  1^  is  said  that  a  servant  may  not  justify  beating  another 

in  defence  of  his  master's  son  ;  thousfh  he  were  commanded 
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R  The  Act  of  3  &  4  G.  3,  mentioned  in  the  foregoing 

ni-  clause,  is  to  be  found  in  the  1st  Volume  of  the  Provincial 
ra  Acts,  page  90.  The  only  Acts  now  in  force,  in  amendment 
thereof,  as  to  prisoners  on  Execution,  are  the  57  G.  3,  c.  1. 
ler  3  V.  1.  and  the  beforementioned  Act  of  2  W.  4,  c.  58.  4 
bj     V.  187. 

k  By  the  2  Vic.  c.  40,  Sess.  1839.    The  former  Act  of 

7  W.  4,  c.  47,  relating  to  prisoners  confined  under  mesne 
process,  has  been  repealed,  and  the  following  enactments  in 
place  thereof  have  been  substituted  by  the  said  Act  of  2 
Vic.  It  shall  be  lawful  for  any  debtor,  arrested  and  com- 
mitted to  jail  upon  mesne  process,  to  make  application  to 
any  Court,  Justice  or  Justices,  whatsoever,  or  whomsoever, 
to  whom,  or  to  which,  such  debtor,  if  confined  under  exe- 
cution might  by  law  make  such  application,  for  an  order  to 
be  brought  before  such  Court,  or  Justice,  or  Justices,  in  or- 
der that  such  debtor  may  have  an  opportunity  of  taking  the 
benefit  of  the  Acts  in  force  for  the  relief  of  insolvent  debt- 
ors ;  and  such  order,  it  shall  be  lawful  for  such  Court,  or 
Justice  or  Justices,  to  make,  in  whatever  stage  the  proceed- 
!  ings  against  such  debtor  may  be  ;  and  if,  when  brought  be- 
I  fore  such  Court,  or  Justice  or  Justices,  after  the  like  notice 
given  as  required  to  be  given  to  the  creditor  or  creditors,  in 
cases  where  any  debtor  is  confined  under  execution,  such 
debtor  shall  submit  to  examination,  if  required,  and  take 
the  oath,  make  the  assignment,  and  comply  with  the  several 
requisites  of  the  Acts  in  force  for  the  relief  of  insolvent 
debtors,  in  the  like  manner,  as  if  such  debtor  had  been  im- 
prisoned under  execution  ;  and  thereupon,  if  such  Court, 
Justice,  or  Justices,  shall  deem  such  debtor  entitled  to  his 
discharge,  he  shall  be  discharged  accordingly. 

Sec.  3.  Provided,  that  if  the  creditor  or  creditors 
shall  deem  it  proper  so  to  do,  he  or  they  may  proceed  to 
final  judgment  against  the  debtor,  notwithstanding«such  dis- 
charge from  imprisonment  under  mesne  process,  and,  upon 
such  judgment,  to  issue  execution  against  the  lands  and  real 
estate,  or  the  goods  and  chattels  of  such  debtor,  and,  if 
upon  such  grounds  shown  to  the  Court,  or  Justice,  or  Jus- 
tices, by  whom,  or  from  which,  such  mesne  process  may  have 
been  issued,  such  Court,  or  Justice,  or  Justices,  shall  by  any 
rule  or  order,  permit  such  creditor  or  creditors  so  to  do,  but 
not  otiiervv'ise,  to  issue  execution  also  against  the  body  of  such 
debtor. 

Sec.  4.  Such  Court,  Justice,  or  Justices,  before  whom 
any  debtor,  imprisoned  under  mesne  process,  may  be  brought 
as  aforesaid,  before  ord^ering  the  discharge  of  the  said  debtor, 
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shall  require  and  compel  the  said  debtor,  if  it  shall  be  deemed 
just  so  to  do,  to  sign  a  plea  of  confession,  or  to  admit  any  fact, 
or  facts,  document,  or  documents,  or  papers  whatsoever,  as 
evidence  to  be  used  on  any  trial,  or  to  impose  any  other  terms, 
as  a  condition  of  the  discharge  of  the  debtor,  as  such  Court, 
Justice,  or  Justices,  may  deem  reasonable  and  just.  Per- 
petual. 

As  the  Acts  already  specified  or  alluded  to  for  the  rehef 
of  Insolvent  Debtors,  are  very  voluminous,  and  the  examin- 
ations of  such  debtors  always  take  place  in  the  county  town, 
where  the  several  Volumes  of  the  Provincial  Statutes  can 
readily  be  referred  to,  and  as  gentlemen  of  the  legal  profes- 
sion, on  the  part  both  of  debtor  and  creditor,  almost  invari- 
ably attend  such  examinations,  and  by  whom  all  the  requisite 
papers  are  prepared,  it  is  deemed  quite  unnecessary  to  recite 
here,  the  several  provisions  of  the  said  Acts.  Moreover,  it 
is  for  many  reasons  highly  desirable  to  bring  this  Work  within 
the  most  moderate  compass,  consistent  with  affording  to  Ma- 
gistrates, all  information  really  needful  to  the  right  discharge 
of  their  various  duties. 

— H  

JURIES. 

By  the  1  Vic.  c.  6,  Sess.  1838.  Every  person,  not 
hereinafter  exempted,  who  shall  have  been  actually  resident 
in  the  county  for  which  he  shall  be  summoned,  for  twelve 
calendar  months,  and  shall  own,  and  be  possessed  of  a  free- 
hold estate  v^rithin  such  county,  of  the  clear  yearly  value  of 
fifteen  pounds,  or  a  personal  estate  of  the  value  of  three  hun- 
dred pounds,  shall  be  liable  to  serve  as  a  grand  juror,  or  shall 
own,  and  be  possessed  of  a  freehold  estate  within  such  county, 
of  the  clear  yearly  value  of  forty  shillings,  or  a  personal  es- 
tate of  the  value  of  one  hundred  pounds,  shall  be  quahfied 
and  Hable  to  serve  as  a  petit  juror.  Provided,  that  no  per- 
son shall  be  liable  to  serve  on  Grand  or  Petit  Juries,  more 
than  once  in  three  years  respectively,  unless  in  such  cases 
where  a  new  summons  shall  be  issued  for  jurors,  to  supply 
the  place  of  jurors  not  attending  as  hereinafter  directed.  [The 
following  persons,  among  several  others,  are,  by  the  foregoing 
clause,  exempted  from  serving  on  Juries  : — Members  of  the 
Executive  and  Legislative  Councils,  or  of  the  House  of  As- 
sembly, the  Officers  of  Her  Majesty's  Courts,  the  Officers 
and  Clerks  belonging  to,  and  Labourers  actually  employed  in 
the  Naval  Yard,  or  Ordnance,  or  in  or  to  the  Departments 
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of  the  Customs  and  Excise,  and  Post  Office,  Ministers,  At- 
tornies.  Physicians,  Surgeons,  Engine,  and  Firemen,  persons 
above  sixty  years  of  age,  and  the  Cashiers,  or  Accountants 
and  Tellers,  actually  employed  in  the  several  Banks.] 

Sec.  7.  The  said  General  Sessions  shall  from  time  to 
time,  alter,  or  change,  any  one  or  more  of  the  said  three  Jus- 
tices, and  select  others  in  their  room,  or  in  the  place  of  any 
one  or  more  of  them,  and  such  Justices,  so  newly  selected, 
shall  be  sw^orn  as  aforesaid. 

Sec.  8.  The  aforesaid  lists  of  Grand  Jurors  shall  once 
in  every  three  years,  or  oftener  if  the  General  Sessions  shall 
so  direct,  be  revised  by  the  said  three  Justices,  and  the  She- 
riff, and  new  lists  made  up  and  returned  in  the  manner  herein 
before  directed.  Temporary. 

By  the  3  Vic.  c.  8,  Sess.  1840,  Sec.  6.  The  third  Sec- 
tion of  the  foregoing  Act  of  1  Vic.  c.  6,  is  repealed,  and  it 
is  enacted,  that  it  shall  be  the  duty  of  the  three  Justices,  ap- 
pointed under  the  before  riscited  Act,  to  prepare  and  return, 
with  the  Sheriff  or  his  Deputy,  once  in  every  year,  in  the 
month  of  December,  to  the  Prothonotaries  or  Clerks  of  the 
several  Courts,  lists  of  all  persons  not  exempted,  and  qualified 
to  serve  on  Petit  Juries ;  and,  in  order  to  make  up  such  lists, 
such  Sheriffs,  Deputy  Sheriffs,  and  Justices,  shall  have  the 
right  of  free  access  to  all  public  documents,  in  whosoever 
custody  they  may  be.  Provided,  that  no  person  returned  as 
a  petit  Juror,  shall  be  put  on  the  Grand  Jury  list.  Tempo- 
rary. 

 m  

JURISDICTION,  see  JUSTICES,  and  SESSIONS. 

— -m — 

JUSTICES  OF  THE  PEACE, 

Justices  of  the  Peace  are  judges  of  record,  appointed 
by  the  King  to  be  Justices  within  certain  limits,  for  the  con- 
servation of  the  peace,  and  for  the  execution  of  divers  things 
comprehended  within  their  Commission,  and  within  divers 
Statutes  committed  to  their  charge.  And  a  record  or  me- 
morial made  by  a  Justice  of  the  Peace,  of  things  done  before, 
him,  judicially,  in  the  execution  of  his  office,  shall  be  of  such 
credit  that  it  shall  not  be  gainsaid.  One  man  may  affirm  a 
thing,  and  another  man  deny  it,  but  if  a  Record  once  say  the 
word,  no  man  shall  be  received  to  aver,  or  speak  against  it. 
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And,  therefore,  to  avoid  all  contention,  while  one  salth  one 
thing,  and  another  saith  another,  the  law  reposes  itself,  wholly 
uud  solely  in  the  report  of  the  Judge.  And  hereof  it  cometh, 
that  he  cannot  make  a  substitute  or  deputy  in  his  ofBce,  see- 
ing that  he  may  not  put  over  the  confidence  that  is  put  in 
him.  Great  cause  therefore  have  the  Justices  to  take  heed, 
that  they  abuse  not  this  credit ;  either  to  the  oppression  of 
the  subject  by  making  an  untrue  record,  or  the  defrauding  of 
the  King,  by  suppressing  the  record  that  is  true  and  lawful. 
Hereof  also  it  cometh,  that  if  a  Justice  of  the  Peace,  certify 
to  the  King's  Bench,  that  any  person  hath  broken  the  peace 
in  his  presence,  upon  this  certificate  such  person  shall  be 
there  fined,  without  allowing  him  any  traverse  thereto.  3 
Burn^s^  108.  [Such  a  Certificate  to  the  Supreme  Court  of 
this  Province,  will  doubtless  have  the  same  force  and  effect.] 

L    Of  the  Commission  of  Justices  of  the  Peace. 

The  Form  of  the  Commission  of  Justices  of  the  Peace  in 
this  Province,  at  the  present  day,  is  as  follows : — 

Province  1 

Nova  Scotia.  ) 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
and  of  the  United  Church  of  England  and  Ireland,  on  Earth 
the  Supreme  Head.  To  A.  B.,  C.  D.,  &c.,  Greeting,  Know 
ye,  that  We  have  assigned  you,  jointly  and  severally,  and 
every  one  of  you,  our  Justices  to  keep  our  Peace,  in  our 
County  of  - — -  and  to  keep  and  cause  to  be  kept,  .  all  the 
Ordinances  and  Statutes  for  the  good  of  the  peace,  and  for 
preservation Vjf  the  same  ;  and  for  the  quiet  rule  and  govern- 
ment  of  our  people,  made,  in  all  and  singular  their  articles, 
in  our  said  County,  (as  well  within  liberties  as  without,)  ac- 
cording to  the  force,  form  and  eHect  of  the  same  ;  and  to 
chastise  and  punish  all  persons  that  offend  against  the  Form 
of  those  Ordinances  and  Statutes,  or  any  one  of  them,  in  the 
aforesaid  County,  as  it  ought  to  be  done,  according  to  the 
Form  of  those  Ordinances  and  Statutes  ;  and  to  cause  to 
come  before  you,  or  any  of  you,  all  those,  who  to  any  one 
or  more  of  our  people,  concerning  their  bodies,  or  fnirig  of 
their  houses,  have  used  threats,  to  find  sufiicient  security  for 
the  peace,  or  their  good  behaviour  towards  Us  and  our  peo- 
ple ;  and  if  they  shall  refuse  to  find  such  security,  then, 
them  in  our  prisons,  until  they  shall  find  sucii  security,  to 
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cause  to  be  safely  kept.  We  have  also  assigned  you,  and 
every  two  or  more  of  you,  (of  whom  any  one  of  you  the 
aforesaid  A,  B.,  C.  D.,  &c..  We  will  shall  be  one,)  our 
Justices  aforesaid,  to  enquire  the  truth  more  fully,  by  the 
oath  of  good  and  lawful  men  of  the  aforesaid  County,  by 
whom  the  truth  of  the  matter  shall  be  the  better  known,  of  all 
and  all  manner  of  felonies,  poisonings,  enchantments,  sorceries, 
arts,  magic,  trespasses,  forestallings,  regratings,  engrossings, 
and  extortions  whatsoever,  and  of  all  and  singular  other 
erimes  and  offences,  of  which  the  Justices  of  our  Peace  may 
or  ought  lawfully  to  enquire,  by  v/homsoever,  and  after  what 
manner  soever,  in  the  said  County  done  or  perpetrated ;  or 
which  shall  happen  to  be  there  done  or  attempted ;  and  also, 
of  all  those,  who  in  the  aforesaid  County,  in  companies,  against 
our  peace,  in  disturbance  of  our  people,  with  armed  force, 
have  gone  or  rode,  or  hereafter  shall  presume  to  go  or  ride  ; 
and  also  of  all  those  w^ho  shall  have  there  lain  in  wait,  or 
hereafter  shall  presume  to  lie  in  wait,  to  maim,  cut  or  kill 
any  of  our  people  ;  and  also  of  all  victuallers,  and  all  and 
singular  other  persons,  who,  in  the  abuse  of  weights  or  mea- 
sures, or  in  selling  victuals,  against  the  Form  of  the  Ordi- 
nances and  Statutes,  or  any  one  of  them,  therefore  made  for 
the  common  benefit  of  our  Province  of  Nova  Scotia,  and  our 
people  thereof,  have  offended,  or  attempted,  or  hereafter 
shall  presunfie,  in  the  said  County,  toofiend  or  attempt;  and 
also  of  all  sheriffs,  bailiffs,  stewards,  constables,  keepers  of 
gaols,  and  other  officers,  who,  in  the  execution  of  their  of- 
fice, about  the  premises,  or  any  of  them,  have  unduly  be- 
haved themselves,  or  hereafter  shall  presume  to  behave  them- 
selves unduly  ;  or  hav«  been,  or  shall  happen  hereafter  to  be 
careless,  'remiss,  or  negligent  in  our  aforesaid  County;  and 
of  ail  and  singular  articles  and  circumstances,  and  all  other 
things  whatsoever  that  concern  the  premises,  or  any  of  them, 
by  whomsoever,  or  after  what  manner  soever,  in  our  afore- 
vsaid  County,  done,  or  perpetrated,  or  which,  hereafter,  shall 
there  happen  to  be  done  or  attempted,  in  what  manner  so^ 
ever  ;  and  to  inspect  all  indictments  whatsoever,  so  before 
you  taken,  or  before  others  late  our  Justices  of  the  Peace  in 
the  aforesaid  county,  made  or  taken,  and  not  yet  determined  ; 
and  to  make  and  continue  processes  thereupon,  against  all  and 
singular  the  person  or  persons  so  indicted,  or  w  ho  before  you, 
hereafter,  shaii  happen  to  be  indicted,  until  they  can  be  taken, 
or  to  be  taken,  surrender  themselves,  or  be  outlawed  ;  and 
to  hear  and  determine,  all  and  singular  the  felonies,  poison- 
ings, enchantineni?,  sorceries,  arts,  magic,  assaults,  battc- 
ne>S5  breaches  of  the  peace,  trespasses,  forestallings,  regrat- 
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ingSj  ingrossings,  extortions,  unlawful  assemblies,  indictments 
aforesaid,  and  all  and  singular  other  the  premises,  according 
to  the  Laws  and  Statutes  of  England,  and  according  to 
the  Laws  and  usages  of  our  said  Province  of  Nova  Scotia, 
not  being  repugnant  thereto,  as  in  the  like  case  it  has  been 
accustomed  or  ought  to  be  done  ;  and  the  same  offenders, 
and  every  of  them,  for  their  offences,  by  fines,  ransoms, 
amerciam  ents,  forfeitures,  and  other  means,  as  according  to 
the  law  aforesaid,  or  Form  of  the  Ordinances  and  Statutes 
aforesaid,  it  has  been  accustomed  or  ought  to  be  done,  to 
chastise  and  punish. 

Provided  always,  that  if  a  case  of  difficulty  upon  the 
determination  of  any  of  the  premises,  before  you,  our  said 
Justices  of  the  Peace,  or  any  two  or  more  of  you,  shall  hap- 
pen to  arise,  then,  let  judgment  in  nowise  be  given  thereon, 
before  you,  or  any  two  or  more  of  you,  unless  in  the  pre- 
sence of  the  Chief  Justice  of  our  said  Province  of  Nova 
Scotia,  for  the  time  being,  or  of  some  one  of  our  Justices  of 
our  Supreme  Court  for  the  same  Province,  or  of  one  of  our 
Justices,  appointed  to  hold  the  Assizes  in  the  aforesaid  County. 

And,  therefore,  we  command  you,  and  every  of  you, 
that  to  keeping  the  Peace,  Ordinances,  Statutes,  and  all  and 
singular  other  the  premises,  you  diligently  apply  yourselves ; 
and  that,  at  certain  days  and  places,  which  you  or  any  such 
two  or  more  of  you,  as  is  aforesaid,  shall  appoint  for  these 
purposes,  into  the  premises  ye  make  inquiries ;  and  all  and 
singular  the  premises  hear  and  determine,  and  perform,  and 
fulfil  them  in  the  aforesaid  form,  doing  therein  what  to  jus- 
tice appertains,  according  to  the  Law  and  custom  of  England, 
and  according  to  the  Laws  and  usages  of  our  said  Province 
of  Nova  Scotia,  not  being  repugnant  thereto.  Saving  to  us, 
the  amerciaments,  and  other  things  to  us  therefrom  belong- 
ing ;  and  we  command,  by  the  tenor  of  these  presents,  our 

Sheriff  of  our  said  County  of  ,  that  at  certain  days  and 

places,  which  you,  or  any  such  two  or  more  of  you  as  is 
aforesaid,  shall  make  known  to  him,  he  cause  to  come  be- 
fore you,  or  such  two  or  more  of  you  as  aforesaid,  so  many, 
and  such  good  and  lawful  men  of  our  said  county,  (as  well 
within  liberties  as  without,)  by  whom  the  truth  of  the  mat- 
ter in  the  premises,  shall  be  the  better  known  and  inquired 
into  ;  lastly  we  have  assigned  you  the  said  A.  B.,  Esquire, 
Keeper  of  the  Rolls  of  our  Peace  in  our  said  County  ;  and 
therefore  you  shall  cause  to  be  brought  before  you,  and  your 
said  fellows,  at  the  days  and  places  aforesaid,  the  writs,  re- 
ceipts, processes,  and  indictments  aforesaid,  that  they  may  be 
inspected,  and  by  a  due  course  determined  as  is  aforesaid. 
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In  witness  whereof,  we  have  caused  these  our  Letters  to  be 
made  patent.    Witness  our  truly  &c.,  vfcc,  at  Halifax,  &c. 

Know  ye  that  we  have  assigned  you.]  This  is  founded 
on  the  English  Statute  of  the  1  Ed.  3,  c.  16,  by  which,  "  For 
the  better  keeping  and  maintenance  of  the  peace,  the  King 
wills,  that  in  every  county,  good  men  and  lawful,  which  be 
no  maintainers  of  evil,  or  barretors  in  the  country,  shall  be 
assigned  to  keep  tJie  peace."  From  this  Act  we  are  to  date 
that  great  alteration  in  the  English  Constitution,  whereby  the 
election  of  Conservators  of  the  peace  was  taken  from  the  peo- 
ple, and  translated  to  the  assignment  of  the  King.  And  here 
we  may  observe,  that  the  Commission  hath  two  parts,  or  con- 
sists of  two  different  assignments  :  By  this  first  assignment, 
any  one  or  more  Justices  have  as  well  all  the  ancient  power, 
touching  the  peace,  which  the  Conservators  of  the  peace  had 
at  the  common  law,  as  also  that  whole  authority  which  the 
Statutes  have  since  added  thereto.  The  second  assignment 
defines  their  powers  in  Sessions.    [See  Title — Sessions.] 

Jointly  and  severally,  and  every  one  of  you.]  What- 
soever any  one  Justice  alone  may  do,  the  same  also  may  law- 
fully be  done  by  any  two  or  more  Justices;  but  where  the 
law  gives  authority  to  two,  there  one  alone  cannot  execute  it. 
And  yet  where  a  Statute  appoints  a  thing  to  be  done  by  two 
Justices,  or  more,  if  the  offence  be  any  misdemeanor,  or  mat- 
ter against  the  peace,  there,  upon  complaint  made  of  the  of- 
fence to  any  one  of  those  Justices,  it  seems  that  one  of  them 
may  grant  out  his  warrant  to  attach  the  offender,  and  to  bring 
him  before  the  same  Justice,  and  the  other  Justice,  so  ap- 
pointed, (at  some  convenient  place,)  and  then  they  to  hear 
and  determine  the  same.  But  it  seems  that  when  a  thing  is 
appointed  by  any  Statute  to  be  done,  by  or  before  one  per- 
son certain,  such  thing  cannot  be  done  by  or  before  any  other  ; 
and  by  such  express  designation  of  one,  all  others  are  exclu- 
ded, and  their  proceedings  therein  are,  coram  nonjudice. 

Our  Justices.]  In  that  the  King  calls  them  our  Justi- 
ces, their  authority  determines  of  course  by  his  death  or  de- 
mise. But  by  the  1  Anne,  St.  1,  c.  8,  §  2. — No  patent,  or 
grant  of  any  office  or  employment,  shall  determine  by  the 
King's  death  or  demise,  but  shall  continue  in  force  for  six 
months  after,  unless  in  the  mean  time  made  void  by  the 
successor.  Also,  before  his  death  or  demise  the  King  may 
determine  the  Commission  at  his  pleasure  ;  and  that  either 
expressed,  as  by  writ  under  the  great  seal,  or  by  implication, 
by  making  a  new  Commission  and  leaving  out  the  former 
Justices  names.  But  until  notice,  or  publishing  of  the  new 
commission,  the  acts  of  the  former  Justices  are  good  in  law. 
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To  keep  our  Peace.]  By  these  words,  our  peace,  when 
the  King  dies,  the  surety  of  the  peace  is  discharged,  for 
when  he  is  dead,  it  is  not  his  peace. 

In  our  County  of  ]    Here  are  two  considerations : 

one  is,  how  far  a  Justice  can  act  when  he  is  out  of  the  coun- 
ty ;  and  the  other  is,  when  he  is  in  the  county,  how  far  his 
power  extends  to  other  counties.  As  to  the  former  case, 
when  he  is  out  of  the  county,  it  is  said,  that  the  Justices 
ha\e  no  coercive  power  when  out  of  the  county  ;  and  there- 
fore, that  an  order  of  bastardy,  or  for  payment  of  labourer's 
wages,  made  by  them  out  of  the  county,  is  not  binding. 
Yet  it  is  said,  thRt  recognizances,  smd  informations  volun- 
tarily  taken  before  them,  in  any  place,  are  good.  And  Lord 
Hale  says,  that  a  Justice  of  the  Peace  may  do  a  ministerial 
act  out  of  his  county,  as  examining  a  party  robbed,  as  to  his 
knowledge  of  the  felons,  but  that  he  cannot  do  a  compulsory 
act,  as  committing  a  person  for  not  giving  recognizance. 
Justices,  either  of  the  county  from  which  tenants  fraudulent- 
ly remove  goods,  or  of  that  in  which  they  are  concealed,  may 
convict  the  offenders  in  their  respective  counties.  Unless 
fficts  are  stated  to  make  the  contrary  appear,  the  Court  al- 
ways presumes  in  favour  of  the  acts  of  inferior  jurisdictions. 
3  Burn's,  115-16. 
Indorsing  By  the  54  G.  3,  c.  15.  §7.  2  V.  122.    Incase  any 

Warrants  is-  person  afifainst  whom  a  warrant  shall  be  issued,  by  any  Jus- 
ther  County,  tice  or  Justices  of  the  Peace  of  any  county,  district  or  place 
out  of  the  jurisdiction  of  the  Justice  or  Justices  granting  such 
warrant,  it  shall  be  lawful  for  any  Justice  or  Justices  of  the 
Peace,  of  the  county,  district,  or  place,  where  such  person 
shall  escape,  go  into,  be,  or  reside,  and  such  Justice  or  Jus- 
tices, is,  and  are,  hereby  required,  upon  proof  being  made 
upon  oath  of  the  handwriting  of  the  Justice  or  Justices  grantr 
ing  such  warrant,  to  indorse  his  or  their  name  or  names  on 
such  warrant,  which  shall  be  a  sufficient  authority  to  the  per- 
son or  persons  bringing  such  warrant,  and  to  all  other  persons 
to  whom  such  warrant  was  originally  directed,  to  execute 
such  warrant  in  such  other  county,  district  or  place,  out  of 
the  jurisdiction  of  the  Justice  or  Justices  granting  such  war- 
rant as  aforesaid,  and  to  apprehend  and  carry  such  offender 
or  offenders  before  the  Justice  who  indorsed  the  warrant,  or 
some  other  Justice  or  Justices  of  such  other  county,  district, 
or  place  where  such  warrant  was  indorsed  ;  and  in  case  the 
offence  shall  be  bailable  in  law,  and  the  offender  shall  be  ready 
and  willing  to  give  bail,  for  his  appearance  at  the  next  Sitting 
of  the  Supreme  Court,  or  next  General  Quarter  Sessions  of 
the  peace,  to  he  held  in  and  for  the  county  or  district  within 
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which  the  offence  was  committed,  such  last  mentioned  Justice 
or  Justices  shall  and  may  take  bail  of  such  offender  or  offend- 
ers, for  such  appearance,  in  the  same  manner  as  if  the  Jus- 
tice or  Justices  of  the  Peace  of  the  county,  district,  or  place 
where  the  offence  was  committed  might  have  done  ;  and  the 
Justice  or  Justices  who  shall  take  bail  as  aforesaid,  shall  de- 
liver the  recognizance,  together  with  the  examination  or  con- 
fession of  such  offender,  or  offenders,  and  ail  other  proceed- 
ings relative  thereto,  to  the  constable  or  other  person,  so  ap- 
prehending such  offender  as  aforesaid,  who  is  hereby  requir- 
j  ed  to  receive  and  deliver  over  such  recognizance,  examina- 
I  tion,  and  other  proceedings,  to  the  Clerk  of  the  Supreme 
Court,  or  Clerk  of  the  Peace  of  the  county  or  district  where 
such  offesider  or  offenders  is  or  are  required  to  appear,  by 
virtue  of  such  recognizance.  And  in  case  the  offence  for 
which  such  offender  or  offenders  shall  be  so  apprehended  and 
taken,  be  not  bailable  in  law,  or  such  offender  or  offenders 
shall  not  give  bail  for  his  or  their  appearance  as  aforesaid,  to 
the  satisfaction  of  the  Justice  or  Justices  before  whom  he  or 
they  shall  be  brought  as  aforesaid,  then,  and  in  that  case, 
the  said  consiable  or  other  officer,  shall  carry  and  convey 
such  offender  or  offenders  before  one  of  His  Majesty's  Jus- 
tices of  the  Peace  of  the  county,  district  or  place  where  such 
offence  was  committed,  there  to  be  dealt  with  according  to 
law."  Perpetual. 

And  to  keep,  and  cause  to  he  kepi,  all  Ordinances  and 
Statutes  for  the  good  of  the  Peace.]  It  seems  certain,  that 
by  virtue  hereof,  they  may  execute  all  Statutes  whatsoever, 
made  for  the  better  keeping  of  the  peace,  as  well  those  Sta- 
tutes made  before  the  reign  of  Ed.  3,  in  whose  time  Justices 
of  the  Peace  were  first  instituted,  as  those  made  since.  The 
povv'er  however  of  Justices  of  the  Peace  in  relation  to  those 
former  Statutes,  seems  entirely  to  depend  on  the  King's 
Commission,  and  yet  hath  always  been  unquestionably  al- 
lowed. From  whence  it  appears,  that  regularly  the  King, 
by  his  commission,  may  authorise  whom  he  pleases  to  exe- 
cute an  Act  of  Parliament.  But  if  no  power  be  expressly 
given  in  any  such  Statute,  to  any  one  Justice  alone,  he  can- 
not proceed  upon  it,  but  he  may  prefer  the  cause  at  the  Ses- 
sions, and  work  it  to  a  presentment  upon  the  Statute.  But 
besides  the  Statutes  relating  to  the  peace,  there  are  also 
many  other  Statutes  which  are  not  specified  in  the  Commis- 
sion, and  yet  are  committed  to  the  charge  and  care  of  the 
Justices  of  the  Peace,  by  the  express  words  of  such  Statutes ; 
and  al!  such  Statutes  are  to  them  a  sufficient  warrant  and 
commission  of  themselves,  although  they  be  not  recited  in 
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the  commission,  and  are  to  be  executed  by  them,  according 
as  the  same  Statutes  themselves  do  severally  prescribe  and 
set  down. 

And  for  the  quiet  government  of  our  people.^  Of  our 
people ; — yet  it  seems,  that  the  subjects  of  a  foreign  prince, 
coming  into  the  country,  and  living  under  the  protection  of 
our  King,  shall  be  subject  to,  and  have  the  benefit  of  the 
law&,  in  respect  of  the  local  allegiance  w^hich  they  owe  to  him. 

Concerning  their  bodies.]  If  a  man  is  in  fear  that 
another  will  hurt  his  servants^  or  cattle,  or  other  goods,  the 
surety  of  the  peace  shall  not  be  granted  ;  but  if  one  threatens 
to  hurt  a  man's  wife,  or  child,  he  may  crave  the  peace,  by 
virtue  of  these  words. 

Have  used  t?t7'eats,]  It  should  seem,  from  the  many 
causes  which  from  time  to  time  have  been  adjudged  suffici- 
ent to  bind  to  the  good  behaviour,  that  this  expression  is  not 
to  be  understood  of  words  only,  but  of  threatening  actions 
likewise  ;  or  any  thing  whereby  a  man  has  just  cause  to  ap- 
prehend the  burning  of  his  houses,  or  some  bodily  hurt  to  be 
done  to  him. 

To  find  sufficient  security.]  This  is  done  by  recogni- 
zance ;  by  a  reasonable  intendment  of  law,  more  than  by  any 
especial  law  in  that  case  provided. 

For  the  peace  or  their  good  behaviour.]  A  Justice  of 
the  Peace  is  authorised  to  require  surety  of  the  peace  for  a 
limited  period,  (e.  g.  two  years,)  according  to  his  discretion, 
and  that  he  need  not  bind  the  party  over  to  the  next  Sessions 
only. 

In  our  prison.]  The  King's  prison  is  the  common 
gaol  of  the  county.  3  Burn^s,  118-121.  [Note. — But  by 
sundry  Statutes,  Justices  of  the  Peace  are  authorised  to  com- 
mit for  certain  oiFences,  either  to  the  gaol,  or  to  the  house 
of  correction,  according  to  their  discretion.] 

A  Justice  of  the  Peace  has  authority  to  issue  his  war- 
rant for  the  arrest  of  a  party,  charged  with  having  published 
a  libel,  and  upon  his  neglect  to  find  sureties  to  answer  the 
charge,  may  commit  him  to  prison,  there  to  remain,  till  de- 
livered by  due  course  of  law.  3  Burn^s,  254-799.  The 
publishers  and  distributors  of  impious  and  seditious  libels, 
may  be  instantly  taken  up  by  a  warrant  of  a  Justice,  and  held 
to  bail.    3  Burn's,  253,  255. 

We  have  also  assigned  you  and  every  two  or  more  of 
you.]  Here  begins  the  second  part  of  the  Commission,  or 
the  second  assignment :  all  the  business  within  which  as- 
signment belongs  to  the  Sessions  of  the  Peace.  And  by  this 
it  appears,  that  two  Justices  may  hold  a  Sessions,  but  that 
one  Justice  cannot. 
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By  the  oath  of  good  and  lawful  men.]  That  is,  by  a 
Jury  sworn. 

Of  all  and  all  manner  of  Felonies.]  That  is,  either 
by  the  Common  Lavv^,  or  by  Statute.  Though  the  Com- 
mission doth  not  mention  murders,  and  manslaughters, 
by  express  name,  but  only  felonies  generally,  yet  by  these 
general  words,  they  have  power  to  hear  and  determine  mur- 
der and  manslaughter ;  and  also  may  take  an  indictment  of 
a  se  defendendo.  But  though  the  Justices  have  this  power, 
yet  they  do  not  ordinarily  proceed  to  hear  and  determine 
these  offences,  and  rarely  other  offences  w^ithout  dergy.  In 
cases  of  great  moment,  they  bind  over  the  prosecutors,  and 
bail  the  party,  if  bailable,  to  the  next  gaol  delivery  ;  but  in 
smaller  matters,  as  petit  larceny,  and  some  cases  within 
clergy,  they  bind  over  to  the  Sessions.  But  this  is  only  a 
point  of  discretion  and  convenience,  not  because  they  have 
not  jurisdiction  of  the  crime.  So,  also,  an  inquisition  of 
self -murder,  if  the  body  cannot  be  seen,  and  so  not  enquir- 
ed  of  by  the  coroner,  may  be  taken  before  Justices  of  the 
Peace,  for  it  is  a  felony,  and  within  the  extent  of  their  com- 
mission. So,  also,  if  a  person  hath  committed  treason,  though 
the  Justices  have  no  cognizance  of  it  as  treason,  yet  they 
have  cognizance  of  it  as  a  felony,  and  as  a  breach  of  the 
peace  ;  and  therefore,  a  Justice  of  the  Peace,  upon  informa- 
tion on  oath,  may  issue  his  warrant  to  take  the  traitor,  and 
may  take  his  examination  and  commit  him  to  prison. 

Trespasses.]  This  is  founded  on  the  Statute  of  the 
34  Ed.  3,  c.  1,  which  enacts,  that  the  Justices  assigned, 
shall  have  power  to  restrain  the  offenders,  rioters,  and  all 
other  barrators,  and  to  chastise  them  according  to  their  tres- 
pass or  offence.  And  upon  this  Mr.  Hawkins  observes,  that 
the  word  trespass,  is  of  very  general  extent,  and  in  a  large 
sense,  not  only  comprehends  all  inferior  offences  which  are 
properly  and  directly  against  the  peace,  as  assaults  and  bat- 
teries, and  such  like,  but  nho  all  others  which  are  so,  only 
by  construction,  as  all  breaches  of  the  law  in  general,  are 
said  to  be.  Yet  it  hath  been  settled,  that  Justices  of  the 
Peace  have  no  jurisdiction  over  forgery,  or  perjury  at  the 
common  law,  for  inasmuch  as  the  chief  end  of  the  institu- 
tion of  these  Justices,  was,  for  the  preservation  of  the  peace 
against  personal  wrongs,  and  open  violence,  and  the  word 
tr^espass  in  its  most  proper  and  natural  sense,  is  taken  for 
such  kind  of  injuries,  it  shall  be  understood  in  that  sense 
only  in  the  said  Statute  and  Commission ;  or  at  the  most  to 
extend  to  sucli  other  offences  only,  as  have  a  direct  and  im- 
mediate tendency  to  cause  such  breaches  of  the  peace,-  as 
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libels  and  such  like,  which,  on  this  account,  have  been  ad- 
judged indictable  before  Justices  of  the  Peace.  3  Burn's, 
121-3. 

Forestalling 8,  Regratings^  Engross'mgs.]  The  ope- 
ration of  the  Statutes  of  this  Province  against  these  of- 
fences, is  suspended  at  present,  but  they  still  continue  offen- 
ces, punishable  by  indictment  at  the  common  law. 

Extortions,]  The  intent  of  this  word,  is,  to  enquire 
of  those  who  have  done  excessive  wrongs  ;  for  wrong  done 
by  any  one  is  properly  trespass,  but  excessive  wrong  done  by 
any  one  is  called  extortion  ;  and  this  is  more  properly  in  offi- 
cers, as  sheriffs,  mayors,  bailiffs,  escheators,  and  other  offi- 
cers whatsoever,  (as  well  spiritual  as  temporal,)  who,  by 
colour  of  their  office,  have  done  great  oppression  and  exces- 
sive wrong  to  the  King's  subjects,  in  taking  excessive  re- 
wards, or  fees  for  doing  their  offices.  The  Justices  have  no 
express  power  given  to  them  over  this  offence,  by  any  Sta- 
tute ;  upon  which  Mr.  Hawkins  observes,  that  Justices  of 
the  Peace  have  jurisdiction  of  all  inferior  crimes  within  their 
Commission,  whether  such  crimes  be  mentioned  in  any  Sta- 
tute concerning  them,  or  not,  for  that  all  such  crimes  are 
either  directly,  or  at  least,  by  consequence  and  judgment  of 
law,  against  the  peace ;  and  upon  this  ground,  priocipaily, 
he  says,  as  he  apprehended,  it  was  lately  resolved,  that  they 
may  take  an  indictment  of  extortion. 

And  of  all  and  singular  other  crimes  and  offences,  of 
which  the  Justices  of  our  Peace  may,  or  ought,  lawfully 
to  enquire.]  Which  general  words,  seems  to  include  the 
vast  number  of  offences  over  which  they  have  a  jurisdiction 
given  to  them,  by  many  Statutes,  and  which  are  not  parti- 
culariy  mentioned  in  the  Commission. 

And  also  of  all  those,  ivho  hi  companies,  against  our 
Peace,  in  disturbance  of  our  people,  with  armed  force,  have 
gone  or  rode.]  By  these  words,  they  are  to  enquire  of  riot?, 
routs,  and  all  unlawful  assemblies.    3  Burn^s,  123. 

Weights  or  Measures.]  Selling  by  false-  weights  or 
measures,  is  a  misdemeanor  at  common  law,  indictable  be= 
fore  Justices  of  the  Peace.  [Also,  see  Title — Weights  and 
Measures.] 

And  also,  of  all  sheriffs,  bailiffs,  stewards,  consta- 
bles, keepers  of  gaols,  and  other  officers  who,  in  the  exe- 
cution of  their  offices,  have  unduly  behaved  themselves.] 
This  clause  is  as  ancient  as  the  4  Ed.  3,  c.  2,  on  which  it  is 
founded.  And  it  hath  been  suffered  to  remain  in  the  Com- 
mission, not  as  of  any  necessity  at  all,  (since  it  is  incident 
to  every  Court  of  Record  to  do  ct^Tcction  upon  whatsover 
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officers  atid  iiilnlstcrs  do  $ervc  them,)  but  only  for  the  {.^lainer 
declaration  of  the  power  of  these  Justices  in  that  behalf, 
and  for  the  more  assured  terrifying  of  such  as  sliali,  eillicr  of 
contempt  or  negligence,  do  that  which  is  amiss. 

And-  to  inspect  all  Indictments  so  before  yon  taken.] . 
Bnt  they  ca^mot  proceed  upon  indictments  taken  before  Co- 
roners, or  Justices  of  Oyer  and  Terminer,  or  gaol-delivery. 

Or  before  other  our  late  Justices.]  This  is  founded 
on  the  Stat.  11  H.  6,  c.  6,  which  enacts,  that  no  indict- 
ment, plea,  suit,  or  process,  shall  be  discontinued  by  a  new 
commission,  but  the  Justices  in  the  new  commission,  after 
they  shall  have  the  records  of  the  same  pleas  and  processes 
before  them,  shall  have  power  to  continue  tlie  said  pleas  and 
processes,  and  to  hear  and  finally  determine  the  same,  as 
the  former  Justices  might  have  done. 

And  to  make  and  continue  processes.  ]  This  is  by  ve7i- 
ire,  distringas,  capias,  or  eodgent,  as  tlie  case  shall  be. 
And  it  differs  from  a  warrant,  in  that  a  v^'arrant  is  only  to 
attach  and  convene  the  party,  before  indictment,  and  may 
be  either  in  the  name  of  the  Khig  or  of  the  Justice  ;  but  tlie 
process  issues  after  indictnient,  and  must  be  in  the  name  of 
the  King  only. 

Until  they  can  be  taken,  surrender  themselves,  or  be 
outlaioed.]  For  the  process  is  sent  out  to  this  end,  that 
either  the  party  sliall  come  in  to  answer  and  to  be  justified  by 
the  law,  or  else  that  he  shall,  for  his  contumacy,  be  depriv- 
ed of  the  benefit  of  the  law. 

Hear  and  determine.]  This  power  w;5s  first  given  to 
them  by  the  Statute  of  the  IS  Ed.  S,  c.  2,  and  afterwards 
confirmed  and  enlarged  by  divers  other  Statutes.  Yet  this 
clause  doth  not  in  propriety  make  the  Justices  of  tlie  Peace, 
Justices  of  Oyer  and  Terminer,  because  that  is  a  distinct 
commission  ;  and  therefore  a  Statute  limiting  an  otlence  to 
be  heard  and  determined  before  Justices  of  Oj^er  and  Termi- 
ner, gives  not  the  power  therein  to  Justices  of  tlie  Peace. 
And  thereupon  it  is  said,  that  although  they  have  power  to 
hear  and  determine  felonies,  yet  they  cannot  deliver  a  person 
suspected  thereof,  by  proclamation,  (as  Justices  of  gaol  de- 
livery may,)  until  an  inquisition  taken  ;  but  if  an  iiiquisitioa 
be  taken  and  an  ignoramus  found,  they  may  deliver  him, 
as  it  seems.  Likewise,  although  Commissioners  of  Oyer  and 
Terminer  may  indict  and  try  at  tlie  same  Sessions,  yet  it 
hath  been  ruled  otherwise  in  cases  of  Justices  of  the  Peace, 
unless  by  consent :  but  certainly,  constant  usage  and  learned 
opinion,  must  give  that  exposition  upon  those  resolutions,  tluit 
it  must  extend  only  to  popular  actions,  or  indictnients  for 
misdeincanors .  and  not  to  cases  of  ielon\'. 
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By  fines,  ransoms,  amerciaments,  forfeitures,  and 
other  means,^to  chastise  and  punish,]  But  the  Justices 
may  not  award  any  recompense  to  the  party  wronged,  other- 
wise than  by  persuasion.  Nevertheless,  these  words  are  in- 
serted, not  as  of  necessity,  (for  the  punishment  of  all  oftend- 
ers  is  implied  in  the  word  determine,)  but  for  the  plainer 
declaration  of  the  Justice's  power,  and  for  the  more  assured 
terrifying  of  offenders. 

If  a  case  of  difficulty  shall  happen  to  arise.]  That  is, 
a  difficulty  in  point  of  law. 

Then  let  judgment  in  nowise  be  given.]  But  yet  if 
they  list  to  proceed  without  the  Judge's  advice,  their  judg- 
ment is  not  void ;  but  it  stands  good  and  effectual  until  it  be 
reversed  by  a  superior  Court. 

At  certain  days  and  places.]  That  is,  when  they  hold 
their  Sessions,  which  they  are  empowered  and  required  to  do 
by  several  Statutes.    3  Burn's,  124-5. 

For  further  particulars  respecting  the  powers  and  duties 
of  Justices  in  Sessions,  and  their  manner  of  proceeding  there- 
in, see  Title, — Sessions. 

By  4  Vic.  c.  4.  Sess.  1841.  Where  any  felony  or 
misdemeanor  shall  be  committed  on  the  boundaries  of  two  or 
more  counties,  or  within  500  yards  of  any  such  boundary, 
or  shall  be  begun  in  one  county  and  completed  in  another, 
such  offence  may  be  dealt  with,  enquired  of,  tried,  determin- 
ed and  punished,  in  any  of  the  said  counties,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  committed  there- 
in. Perpetual, 

II.   Oaths  of  Office  to  be  taken  by  Justices  of  the 

Peace. 

On  renewing  or  issuing  a  Commission  of  the  Peace,  there 
comes  a  writ  of  Dedimus  Potestatum,  directed  to  some  anci- 
ent Justice  (or  other,)  to  take  the  oaths  of  office  of  the  per- 
son or  persons  named  in  such  Commission.  In  addition  to 
the  oath  of  office,  the  oaths  of  allegiance  and  supremacy  are 
usually  taken.  The  form  of  the  Oath  of  Office  is  as  follows  : 
"  Ye  shall  swear,  that  as  Justice  of  the  Peace  in  the  county 
of  ,  in  all  articles  in  the  King's  commission  to  you  di- 
rected, you  shall  do  equal  right  to  the  poor  and  to  the  rich, 
after  your  cunning,  wit,  and  power,  and  after  the  laws  and 
customs  of  the  realm,  and  Statutes  thereof  made  ;  [and  after 
the  Statutes  of  this  Province,]  and  ye  shall  not  be  of  coun- 
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sel  of  any  quarrel  hanging  before  you  ;  and  that  ye  hold  your 
Sessions  after  the  form  of  the  Statutes  thereof  made  ;  and 
the  issues,  fines,  and  amerciaments  that  shall  happen  to  be 
made,  and  all  forfeitures  which  shall  fall  before  you,  ye  shall 
cause  to  be  entered  without  any  concealment,  (or  embezzl- 
ing,) and  truly  send  them  to  the  King's  Exchequer.  Ye  shall 
not  let  for  gift,  or  other  cause,  but  well  and  truly  ye  shall  do 
your  office  of  Justice  of  the  Peace  in  that  behalf :  And  that 
you  take  nothing,  for  your  office  of  Justice  of  the  Peace  to 
be  done,  but  of  the  King,  and  fees  accustomed,  and  costs 
limited  by  Statute.  And  ye  shall  not  direct,  nor  cause  to  be 
directed,  any  warrant,  (by  you  to  be  made,)  to  the  parties, 
but  ye  shall  direct  them  to  the  Sheriff  of  the  said  county  or 
other  the  King's  officers  or  ministers,  or  other  indifferent 
persons,  to  do  execution  thereof.    So  help  you  God." 

This  oath  seems  to  be  founded  on  the  Statute  of  the  13 
R.  2,  c.  7,  which  enacts,  that  the  Justices  shall  be  sworn 
duly  and  without  favour,  to  keep,  and  put  in  execution,  all 
the  Statutes  and  Ordinances  touching  their  office.  3 
Burn's,  125. 

III.  Some  General  Directions  relating  to  Justices 
OF  THE  Peace,  not  falling  under  any  particular 
Title  of  this  Book. 


Regularly,  Justices  of  the  Peace  ought  not  to  execute  Justice  not  to 
their  office  in  their  own  case,  but  cause  the  offenders  to  be  Ins  own 
convened  or  carried  before  other  Justices  or  desire  the  aid  of 
some  other  Justice  being  present.  The  Mayor  of  Hereford 
was  laid  by  the  heels,  for  sitting  in  judgment  in  a  cause 
where  he  himself  was  lessor  of  the  plaiiitifT,  in  ejectment, 
though  he  by  the  Charter  was  sole  judge  of  the  Court. 
Neither  can  a  Justice  act  at  Sessions,  where  a  matter, 
which  concrens  any  office  he  may  hold,  comes  in  question. 
An  order  of  removal  of  a  poor  person  was  quashed,  because 
one  of  the  Justices  who  made  the  order,  was,  at  the  time,  an 
inhabitant  of  the  place  from  whence  the  pauper  was  removed, 
and  charged  to  the  poor  rate  there.  And  by  the  Court,  no 
rule  of  law,  or  reason  is  more  established,  than  that  a  judge 
ought  to  stand  disinterested. 

Yet  in  some  cases,  if  the  Justice  shall  act  in  his  own  Assaulting  or 
cause,  it  seems  to  be  justifiable,  as  when  a  Justice  shall  be  abusing  a  Jus- 
assaulted,  or,  (in  the  doing  his  office  especially,)  shall  be 
abused  to  his  face,  and  no  other  Justice  present  with  him  ; 
then  it  seems  he  may  commit  such  offender,  until  he  shall 
find  sureties  for  the  peace  or  good  behaviour,  as  the  case 
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shall  require.  But  if  any  other  Justice  be  present,  it  were 
fitting  to  desire  his  aid.  If  a  Justice  exceed  his  authority  in 
granting  a  warrant,  yet  the  officer  must  execute  it,  and  is 
indemnified  for  so  doing  ;  but  if  it  be  a  case  in  which  he  hath 
DO  jurisdiction,  or  in  a  matter  whereof  he  hath  no  cogni- 
zance, the  officer  ought  not  to  execute  such  warrant,  so  that 
the  officer  is  bound  to  take  notice  of  the  authority  and  juris- 
diction of  the  Justice.  [But  see,  hereafter,  the  Act  respect- 
ing the  protection  of  Justices,  Constables,  and  other  officers, 
with  regard  to  the  execution  of  warrants.]  If  a  Justice  send 
a  warrant  to  a  constable  to  take  up  one  for  slander,  or  the 
like,  the  Justice  hath  no  jurisdiction  in  such  cases,  and  the 
constable  ought  to  refuse  the  execution  of  it. 

Where  an  Act  of  Parliament  gives  power  to  two  Jus- 
tices, finally  to  hear  and  determine  any  offence,  or  when  they 
are  to  do  any  other  judicial  ad,  as  making  an  order  of  bas- 
tardy, adjudging  the  settlement  of  a  pauper,  appointing  over- 
seers of  the  poor,  allowing  the  indentures  of  a  parish  appren- 
tice, and  such  like,  it  is  necessary  that  they  should  be  both 
together,  to  hear  the  evidence  and  to  consult  together. 

In  respect  to  granting  a  Supersedeas  in  bailable  offences, 
it  is  said  that  the  legahty  of  it  is  very  doubtful,  and  that  at 
any  rate  it  cannot  hold  where  the  party  is  convicted,  in  the 
first  instance,  as  a  rogue  and  vagaband,  and  committed  in 
execution,  for  there  he  is  clearly  not  bailable. 

In  summary  convictions,  the  party  ought  to  be  heard, 
and  for  that  purpose  ought  to  be  summoned  in  fact ;  and  if 
the  Justice  proceed  against  a  person  without  summoning  him, 
it  would  be  a  misdemeanor  in  him,  for  which  an  information 
would  lie.  But  before  an  information  is  granted,  the  Court 
will  first  require  that  the  conviction  be  removed  before  them. 

When  a  Justice  is  convicted  on  an  Information,  he  must 
appear  in  Court  in  person  to  receive  judgment. 

If  a  Justice  of  the  Peace  refuses  to  proceed  in  a  cause 
depending  before  him,  a  mandamus  may  be  issued  to  compel 
him  to  do  so,  and  to  determine  the  matter. 

Where  a  special  authority  is  given  to  Justices  out  of 
Sessions,  it  ought  to  appear  in  their  orders  that  such  autho- 
rity was  exactly  pursued.  In  all  cases  w^here  Justices  may 
hear  and  determine  out  of  Sessions,  (viz.  on  their  own  view, 
or  confession,  or  oath  of  witnesses,)  the  Justices  ought  to 
make  a  record  in  writing  under  their  hands,  of  ail  the  mat- 
ters and  proofs  ;  which  record,  notwithstanding,  in  many  cases 
they  may  keep  by  them.  In  all  cases  of  convictions,  the  Jus- 
tices should  return  the  convictions  to  the  next  Sessions. 

On  the  point,  whether  a  Justice  may  issue  his  warrant 
for  offences  cognizable  only  in  the  Sessions,  Mr.  Hawkins 
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saith  thus :  It  seems  that  anciently  no  one  Justice  could  le- 
gally make  out  a  warrant  for  an  offence  against  a  penal  Sta- 
tute, or  other  misdemeanor,  cognizable  only  by  a  Sessions  of 
two  or  more  Justices,  for  that  one  single  Justice  hath  no  ju- 
risdiction of  such  offence  ;  and  regularly,  those  only  who  have 
jurisdiction  over  a  cause  can  award  process  concerning  it,  yet 
the  long,  constant,  universal,  and  uncontrolled  practice  of 
Justices  of  the  Peace,  seems  to  have  altered  the  law  in  this 
particular,  and  to  have  given  them  an  authority  in  relation 
to  such  arrests,  not  now  to  be  disputed.  However,  it  seems 
best  in  ordinary  cases,  and  more  consonant  to  the  practice 
of  the  Superior  Courts,  to  issue  a  summons  against  the  of- 
fender, and  not  a  warrant  in  the  first  instance  :  unless  in 
cases  of  felony,  or  where  the  offender  in  other  respects 
is  to  suffer  corporal  punishment.  3  Burn^s,  129  to  131. 
[Note.  In  these  last  mentioned  cases,  a  warrant,  in  the 
first  instance,  is  the  only  proper  process.] 

An  Attorney  has  no  right  to  interfere  with  the  duties  of 
a  Magistrate,  in  his  own  Justice  room,  and  therefore,  where 
a  criminal  information  was  moved  for  against  two  Justices, 
on  the  ground  of  their  having  deprived  the  defendant  of  le- 
gal assistance,  by  excluding  his  Attorney  from  the  Justice 
room,  (no  corrupt  motive  being  imputed  to  the  Magistrates,) 
the  Court  refused  to  interfere.  One  Judge  said,  it  might  be 
a  different  thing  where  counsel  are  employed,  but  an  Attor- 
ney, in  all  events,  has  no  right  to  be  present.  3  Burn's^ 
133. 

By  the  39  G.  3,  c.  10.  1  V.  409.  "  If  any  Justice  in 
General  Sessions,  shall  quit  the  Court,  without  leave,  be- 
fore the  business  of  the  day  is  completed,  his  name  shall  not 
be  entered  by  the  Clerk,  as  present  on  that  day.  The  names 
of  Justices,  who  wholly  neglected  to  attend  at  any  term  of 
the  General  Sessions,  shall  be  returned  into  the  Supreme 
Court  by  the  Clerk  of  the  Peace,  and  if  no  sufficient  excuse 
is  given,  they  shall  be  reported  to  the  Governor  and  removed 
from  office.  Justices  are  required  and  bound  to  attend  every 
term  of  the  Supreme  Court,  on  being  summoned  by  the  She- 
riff fourteen  days  previous.  Nothing  in,  the  Act  to  extend  to 
such  as  are  Justices  of  the  Court  of  Common  Pleas."  Per- 
petual. 

By  the  7  W.  4,  c.  15,  Sess.  1837.  "  No  Magistrate, 
or  Justice  of  the  Peace,  (except  in  the  town  of  Halifax,)  shall 
be  allowed  or  considered  eligible  to  hold,  or  take  out,  any 
tavern  license  for  the  retail  of  ardent  s|:jirits..  Temporary, 
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IV.    Their  Indemnity  and  Protection  by  the  Law,  in 

THE  RIGHT  EXECUTION  OE  THEIR  OfFICE  ;  AND  THEIR 

Punishment  for  the  omission  of  it. 

A  Justice  of  the  Peace  is  strongly  protected  by  the  law, 
in  the  just  execution  of  his  office.  In  the  first  place  he  is  not 
to  be  slandered  or  abused.  In  an  action  by  a  Justice  of  the 
Peace,  for  these  words  spoken  to  him  in  a  discourse  concern- 
ing the  execution  of  his  office — You  are  a  rascal,  a  villain, 
and  a  liar,  the  Court  determined,  tliat  though  rascal  and 
villain  were  uncertain,  yet  being  joined  with  liar,  and  spoken 
of  a  Justice  of  the  Peace,  they  did  import  a  charge  of  acting 
corruptly  and  partially,  and,  therefore,  there  ought  to  be 
judgment  for  the  plaintiff, 
/here  Jusli-  been  determined,  that  an  indictment  lies  for  say- 

lU  ft)r^abuse'  Justice  in  the  execution  of  his  office — You  are  a 

rogue  and  a  liar."  In  this  case  the  Court  said, — The  allow- 
ing the  defendant  might  be  committed,  shews  that  the  words 
were  indictable.  It  is  true  the  Justice  may  make  himself 
judge,  and  punish  him  immediately :  but  still,  if  he  thinks 
proper  to  proceed  less  summarily,  by  way  of  indictment,  he 
may.  The  true  distinction  is,  that  were  the  words  are  spo- 
ken in  the  presence  of  the  Justice,  there  he  may  commit ;  but 
where  it  is  behind  his  back,  the  party  can  only  be  indicted 
f<>r  a  breach  of  the  peace. 

Whether  a  Magistrate,  not  sitting  as  Chairman  of  a 
Court,  but  in  his  private  office,  can  commit  for  a  contempt, 
does  not  appear  to  have  been  expressly  decided.  Clearly, 
however,  such  a  commitment  by  way  of  punishment,  made 
by  word  of  mouth  only,  without  warrant  in  writing,  cannot 
be  supported,  for  it  is  clearly  laid  down  by  Hawkins  and 
Lord  Hale,  that  such  a  commitment  by  a  Magistrate,  must 
be  made  by  warrant  in  writing.    3  Burn's,  134. 

The  following  Forms  of  Commitment  for  insulting  a  Jus- 
tice in  the  execution  of  his  office,  are  given  by  Mr.  Toone, 
and  Mr.  Chitty,  and  are  also  to  be  found  in  3  Burn's,  135-6. 

To  the  Constables  of  the  township  of — —  in  the  county 

of  ,  and  to  the  Keeper  of  the  common  gaol  at  in 

the  said  county. 
County  of  ^ 

 V        Whereas  A.  B.,  being  personally  present 

to  wit.     )  this  day,  at  in  the  said  county,  before  me 

S.  P.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace, 
in  and  for  the  said  County,  to  answer  and  make  his  defence 
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to  a  certain  information  before  me  exhibited  against  him,  for 
  [state  the  ofience]  and  being  so  personally  present  be- 
fore me,  hath  this  day  been  guilty  of  divers  gross  insults  and 
contemptuous  behaviour  to  me  the  said  Justice,  then  being  in 
the  actual  execution  of  my  office,  as  such  Justice  of  the  Peace 
as  aforesaid,  by  accusing  me  of  partiality  and  injustice  in  the 
execution  of  my  office,  [or  as  the  case  may  be,]  And  whereas 
j  the  said  A.  B.,  in  consequence  of  such  his  insolent  and  con- 
temptuous behaviour,  is  now  here  by  me  the  said  Justice  re- 
quired to  find  sureties  for  his  good  behaviour ;  that  is  to  say, 
two  sufficient  sureties  to  become  bound  with  him  in  a  recog* 
nizance,  in  the  sum  of  — —  pounds  each,  conditioned  for  the 
personal  appearance  of  the  said  A.  B.,  at  the  next  General 
Sessions  of  the  Peace  to  be  holden  in  and  for  the  said  county, 
and  that  in  the  mean  time  he  should  be  of  good  behaviour; 
but  that  the  said  A.  B.  hath  refused  to  find  sureties,  and  to 
become  bound  in  such  recognizance  as  aforesaid.  These  are 
therefore  to  command  you  the  constables  of  the  township  of 

 aforesaid,  to  convey  and  deliver  the  said  A.  B.  into  the 

custody  of  the  keeper  of  the  common  gaol  at  ■  in  the  said 

coimty,  together  with  this  my  warrant ;  and  I  hereby  com- 
mand you  the  said  keeper,  to  receive  the  said  A.  B.  into 
your  custody  in  the  said  county  gaol,  and  him  there  safely  to 
keep,  until  he  find  such  sureties,  and  enter  into  such  recog- 
nizance, or  be  from  thence  otherwise  delivered  by  due  course 

of  law.    Given  under  my  hand  and  seal  at  in  the  said 

county,  this  —  day  of — — ,  in  the  year  of  our  Lord  . 

S.  P.,  J.  P.  [Seal] 

To  the  Keeper  of  the  common  gaol  at  ~ — —  in  the  county 

of  . 

I    County  of  ^ 

 >        Receive  into  your  custody,  the  body  of  G* 

to  wit.  }D.,  herewith  sent  you,  by  me  A.  M.,  Esquire, 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county,  and  charged  by  me  the  said  Justice,  upon  the  view 
of  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
-  Peace  in  and  for  the  said  county,  for  indecent  behaviour,  by 
I  insulting  me  and  obstructing  me  in  the  due  execution  of  my 
office  as  a  Magistrate  as  aforesaid,  against  the  peace,  (&c> 
Him  therefore  safely  keep  in  your  said  custody,  for  want  of 
sureties,  or  until  he  shall  be  discharged  by  due  course  of  law, 
and  for  so  doing  this  shall  be  your  sufficient  warrant.  Given 

under  my  hand  and  seal  this  —  day  of  ^,  in  the  year  of 

our  Lord  . 

.     A.  M,  [Seal]- 


308 


JUSTICES  OF  THE  PEACE. 


Where  a  Jus-  A  Justice  of  the  Peace  is  not  punishable  at  the  suit 
iio^  '^lanbha^  P^rty,  but  only  at  the  suit  of  the  King,  for  what  he 

b°e.  ^'^"^^  ^  doth  as  Judge,  in  matters  which  he  hath  power,  by  law,  to 
hear  and  determine  without  the  concurrence  of  any  other ; 
but  in'cases  where  |he^proceeds  ministerially,  rather  than  ju- 
dicially, if  he  act  corruptly,  he  is  liable  to  an  action  at  the 
suit  of  the  party,  as  well  as  to  an  information  at  the  suit  of 
the  King. 

Where  an  information  was  moved  for  against  two  Jus* 
tices,  for  arbitrarily  and  unreasonably  refusing  to  grant  an 
alehouse  license,  Ld.  Mansfield,  Ch.  J.,  declared,  that  the 
Court  of  King's  Bench  hath  no  power,  or  claim,  to  review 
the  reasons  of  Justices  of  the  Peace  upon  which  they  form 
their  judgments  in  granting  licences,  by  way  of  appeal  fron 
their  judgments,  or  overruling  the  discretion  in  that  behal? 
entrusted  to  them.  But  if  it  clearly  appear,  that  the  Justi. 
ces  have  been  partially,  maliciously,  or  corruptly  influencer 
in  the  exercise  of  this  discretion,  and  have,  (consequently,' 
abused  the  trust  reposed  in  them,  they  are  liable  to  prosecu' 
tion,  by  indictment  or  information,  or  even  possibly  by  ac 
tion,  if  the  malice  be  very  gross  and  injurious.  If  thei' 
judgment  is  wrong,  yet  their  heart  and  intention  pure,  the} 
cannot  be  punished.  And  he  declared,  that  he  should  al 
ways  lean  towards  favoring  them,  unless  partiality,  corrupt 
tion,  or  malice  should  clearly  appear.  And  another  of  the 
Judges  explicitly  stated,  that  the  rule  is  invariable,  that  the 
Court  will  never  interpose  to  punish  a  Justice  of  the  Peace 
for  a  mere  error  in  judgment.  The  rule  to  shew  cause  was 
discharged,  with  costs. 

In  another  case,  the  Court  were  most  explicit  in  their 
declaration,  that  even  where  a  Justice  acts  illegally,  yet  if 
he  has  acted  honestly  and  candidly,  without  oppression, 
malice,  revenge,  or  any  bad  view  or  ill  intention  whatso- 
ever, the  Court  will  never  punish  him  in  the  extraordinary 
mode  of  an  Information,  but  leave  the  parties  complaining  to 
their  ordinary  legal  remedy,  or  method  of  prosecution,  by 
action  or  by  indictment. 

But  if  they  act  improperly,  and  knowingly,  information 
shall  be  granted,  as  in  two  cases  for  granting  ale  licences, 
previously  refused  by  other  Justices  on  good  grounds,  infor- 
mations were  granted. 

And  a  Justice  shall  not  be  liable  to  be  punished  both 
ways,  that  is,  both  criminally  and  civilly  ;  but  before  the 
Court  will  grant  an  information,  they  will  require  the  party 
to  relinquish  his  civil  action,  if  any  such  is  commenced. 

By  54  G.  3,  c.  15.  2  ¥.  121.    Any  action  against  a 


JUSTICES  OF  THE  PEACE. 


309 


Justice  of  the  Peace,  for  any  thing  done  by  him  by  virtue  of 
his  office,  shall  be  laid  in  the  county  or  district  where  the 
fact  complained  of  was  committed,  and  the  Justice  or  Justi- 
ces may  plead  the  general  issue  to  such  action,  and  give  tlie 
special  matter  in  evidence. 

Sec.  2.  No  writ  shall  be  sued  out,  nor  any  summons 
j  or  process  at  the  suit  of  a  subject  shall  be  served  on  any 
Justice,  for  any  thing  done  by  him  in  the  execution  of  his 
office,  until  notice  of  such  intended  writ  or  process  shall 
have  been  delivered  to  him,  or  left  at  his  usual  place  of 
abode,  at  lea^t  one  calendar  month  before  the  suing  out  or 
serving  the  same ;  in  which  notice  shall  be  plainly  express- 
ed, the  cause  of  action  which  such  party  has,  or  claims  to 
have,  against  such  Justice,  and  the  party,  or  his  Attorney, 
shall  affix  his  name  and  place  of  abode  to  the  said  notice. 

Sec.  3.  Such  Justice  may  at  any  time  within  one  ca- 
lendar month  after  such  notice  given,  tender  amends  to  tlie 
party  complaining,  or  to  his  Attorney  ;  and  if  the  same  is 
not  accepted,  he  may  plead  such  tender  in  bar  to  the  ac- 
tion, together  with  the  plea  ■of  not  guilty,  and  any  other 
plea  with  leave  of  the  Court ;  and  if  upon  issue  joined,  the 
jury  shall  find  the  amends  tendered  to  have  been  sufficient, 
they  shall  give  a  verdict  for  the  defendant ;  and  in  such  case, 
or  if  the  plaintiff  shall  be  nonsuit,  or  shall  discontinue,  or  if 
judgment  be  given  for  the  defendant  upon  demurrer,  the 
Justice  shall  be  entitled  to  the  like  costs  as  if  he  had  pleaded 
the  general  issue  only.  And  if  the  Jury  shall  find  that  no 
amends,  or  not  sufficient,  were  tendered,  and  also  against 
the  defendant  on  such  other  plea,  they  sliali  give  a  verdict 
for  the  plaintiff,  and  such  damages  as  they  shall  think  pro- 
per, which  he  shall  recover  vt^ith  costs. 

Sec.  4.  No  such  plaintiff  shall  recover  any  verdict 
against  such  Justice  in  any  case,  when  the  action  shall  be 
grounded  on  any  act  of  the  defendant  as  Justice  of  the 
Peace,  unless  it  appear  on  the  trial,  that  the  action  is  laid  in 
the  county  or  district  where  the  fact  complained  of  was  com- 
mitted, and  unless  also  it  is  proved  on  the  trial  of  such  ac- 
tion, that  such  notice  was  given  as  aforesaid  ;  but,  in  de- 
fault thereof,  such  Justice  shall  recover  a  verdict  and  costs 
as  aforesaid. 

Sec.  5.  If  tlie  Justice  shall  neglect  to  tender  amends, 
or  shall  have  tendered  insufficient,  before  the  action  brought, 
he  may,  by  leave  of  the  Court,  before  issue  joined,  pay  into 
Court  such  sum  as  he  shall  see  fit ;  whereupon  such  proceed- 
ings and  judgment  shall  be  had  as  in  other  actions  where  the 
defendant  is  allowed  to  pay  money  into  Court, 
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Sec.  6.  And  no  evidence  shall  be  permitted  to  be 
given  by  the  plaintiff,  on  the  trial  of  any  cause  of  action, 
except  such  as  is  contained  in  the  notice  aforesaid. 

Sec.  10,  No  action  shall  be  brought  against  any  Jus- 
tice, for  any  thing  done  in  the  execution  of  his  office,  unless 
commenced  within  six  months  after  the  act  committed.  jPer- 
petuaL 

By  the  10  G.  4,  c.  44.  4  V.  69.  "  In  actions  against 
Justices,  for  any  of  their  proceedings  under  any  British  or 
Provincial  Statutes,  they  may  give  all  such  proceedings  in 
evidence,  under  the  plea  of  the  general  issue,  or  any  other 
brief  plea.  Perpetual. 

Magistrates  are  protected,  in  an  action  of  trespass,  by 
a  subsisting  conviction,  good  upon  the  face  of  it. 

In  an  action  against  a  Magistrate  for  a  malicious  con- 
viction, it  is  not  sufficient  for  the  plaintiff  to  shew  that  he 
was  innocent  of  the  office  of  which  he  was  convicted,  but  he 
must  also  prove,  from  what  passed  before  the  Magistrate, 
that  there  was  a  want  of  probable  cause. 
Keriuing  to  If  a  Justice  will  not,  on  complaint  to  him  made,  execute 

his  office,  or  shall  misbehave  in  his  office,  the  party  grieved 
majj  move  the  Court  of  K.  B.  for  an  information,  and  after- 
wards may  apply  to  have  him  put  out  of  the  Commission. 
The  Court  will  grant  an  information  against  a  Justice,  as  well 
for  refusing,  or  criminally  neglecting  to  act  on  any  given  oc- 
casion, as  for  misconducting  himself  in  his  office.  Any  fraud 
or  misconduct  imputed  to  Magistrates,  in  proceeding  notwith- 
standing the  issuing  of  a  certiorari,  may  be  aground  for  a  cri- 
minal proceeding  against  them,  and  Ld.  Kenyon  said  he  be- 
lieved there  were  instances  in  which  a  criminal  information 
had  been  granted  against  Magistrates  acting  in  Sessions.  3 
Burn's,  143-4. 

But  the  Court  refused  a  criminal  information  against  a 
Magistrate,  for  returning  to  a  writ  of  certiorari,  a  conviction 
of  a  party,  in  another  and  more  formal  shape  than  that  in 
which  it  was  first  drawn  up,  and  of  which  a  copy  had  been 
delivered  to  the  party  convicted,  by  the  Magistrate's  Clerk, 
the  conviction  returned,  being  warranted  by  the  facts. 
Justice  com-  An  information  was  moved  for  against  the  defendant,  for 
a 'saulf  ^^^^  assaulting  and  beating  a  Justice  of  the  Peace  in  the  execution 
of  his  office.  On  shewing  cause,  tl;e  question  was,  whether 
the  defendant  could  justify,  the  Justice  having  struck  him 
first.  Lord  Hardwick,  C.  J.  said,  "He  may  justify  it,  for 
though  a  Magistrate  is  protected  by  the  law,  wliilst  he  is  in 
the  execution  of  his  ollicc,  yet  in  this  instance  he  hath  for- 
feited that  protection,  by  beginning  a  breach  of  the  Peace 
himself.    3  Burn's^  144. 
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The  acts  of  a  Justice  of  the  Peace,  who  has  not  duly 
quahfied,  are  not  absolutely  void  ;  and  therefore,  ])ersons 
seizing  goods  under  a  warrant  of  distress,  signed  by  a  Justice 
who  had  not  taken  the  oaths  at  the  General  Sessions,  nor 
delivered  in  the  certificate  required,  are  not  trespassers.  3 
Burn's,  790. 

For  the  proceedings  relating  to  convictions  before  Jus- 
tices, and  for  a  general  Form  of  Conviction,  see  Title, — 
Conviction.  Other  matters  relating  to  the  very  extensive  of- 
fice of  this  Magistrate,  will  be  found  under  the  several  appro- 
priate Titles  of  this  Book. 

— m — 
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By  19  G.  3,  c.  10.  1  V.  217.  Upon  complaint  on 
oath  made  before  any  two  Justices  of  the  Peace,  of  any 
wrongful  or  unlawful  holding  over,  of  any  tenant,  after  the 
expiration  of  his  term,  of  any  houses,  lands,  or  tenements, 
or  other  possessions  where  such  Justices  reside,  after  posses- 
sion demanded,  and  warning  having  been  given  to  such  ten- 
ant, in  manner  as  is  hereafter  mentioned,  to  remove,  it  shall 
and  may  be  lawful  for  such  Justices,  by  warrant,  to  cause 
such  tenant  or  tenants,  or  other  person  in  possession,  to  be 
arrested  and  detained  in  custody,  until  he,  she,  or  they,  find 
sufficient  security  for  personal  appearance  at  the  next  Su- 
preme Court,  there  to  answer  such  complaint. 

By  Sec.  2.  The  Supreme  Court  shall  enquire  into  the 
cause  of  detention,  and  if,  upon  trial  by  a  Jury,  it  shall  be 
found  to  be  illegal,  the  Court,  by  writ,  shall  cause  the  owner 
to  be  repossessed  of  his  property  ;  and  the  party  grieved, 
may,  by  action,  recover  treble  rent  and  costs. 

Sec.  3.  When  any  house  or  tenement  shall  be  let  by 
the  year,  three  months  warning  shall  be  given,  and  when  by 
the  month,  one  month's  warning,  and  when  by  the  week,  one 
week's  warning  shall  be  given,  to  the  tenant  in  possession. 
Perpetual. 

There  is  no  distinction  between  houses  and  lands,  as  to 
the  time  of  giving  notice  to  quit.  The  notice  ought  to  be  in 
writing,  and  it  should  be  certain  and  clear,  and  not  optional 
or  ambiguous.    I  Burn's,  725. 
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Form  of  Complaint  of  overholding  possession  of  a  Tene- 
ment, after  the  expii'ation  of  the  Term  therein,  pur- 
suant to  the  foregoing  Stat,  19.  G.  3,  c.  10. 

County  of  ^        The  information  and  complaint  of  A.  C, 

5  of    in  the  said  county  of   ,  yeoman, 

made  on  oath  before  us  A.  M.,  and  A.  R.,  Esquires,  two  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  coun- 
ty, on  the  —  day  of  ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  . 

The  said  A.  C,  saith,  that  on  the  —  day  of  ,  in 

the  year   ,  he  the  said  A.  C.  did  lease  and  let  to  A.  O. 

of  ,  in  the  said  county,  labourer,  a  certain  dwelling  house 

and  premises  thereunto  belonging,  of  him  the  said  A.  C. 

situate  at  ,  in  the  said  county,  for  the  term  of  at  a 

certain  rent  agreed  upon  between  them,  and  that  by  virtue 
thereof,  the  said  A.  O.,  entered  into  the  occupation  and  pos- 
session of  the  said  dwelling  house  and  premises,  pursuant  to 
the  said  letting,  and  continued  to  hold  the  same,  during  the 
said  term  ;  and  that  the  said  A.  O.,  since  the  expiration  of 
the  said  term,  hath  wTongfully  and  unlawfully  overheld  and 
detained,  and  still  continues  to  overbold  and  detain,  the  oc- 
cupation and  possession  of  the  said  dwelling  house  and 
premises,  from  and  against  him  the  said  A.  C,  although  he 
the  said  A.  C,  hath  given  the  said  A.  O.,  due  notice  to  quit 
the  said  house  and  premises,  and  although,  since  the  expira- 
tion of  the  said  term,  the  said  A.  C,  hath  demanded  the 
possession  of  the  said  dwelling  house  and  premises  of  and 
from  him  the  said  A.  O. 

And  hereupon,  the  said  A.  C.  prayeth  a  warrant  of  us 
the  said  Justices,  to  issue  against  the  said  A.  O.  to  compel 
him  to  answer  unto  the  said  complaint. 

A.  C. 

Before  us, 

A.  M.,  J.  P. 
A.  R.,  J.  P. 

Warrant  thereon. 

County  of  ^        To  each  and  every  of  the  Constables  of  the 
Township  of  in  the  said  County  of  . 

[Seal.] 
[Seal.] 

Whereas  A.  C,  of  in  the  said  county,  yeoman, 

hath  made  information  and  complaint  upon  oath  before  us  A. 
M.,  and  A.  R.,  Esquires,  two  of  Her  Majesty's  Justices  of 
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the  Peace  in  and  for  the  said  county,  that  [here  state 

the  facts  of  the  case  as  set  forth  in  the  complaint.]  These 
are  therefore  to  command  you,  in  Her  Majesty's  name,  forth- 
with to  apprehend  the  said  A.  O.,  and  to  bring  him  before 
us  the  said  Justices,  that  he  may  be  required  to  find  suffici- 
ent sureties  to  answer  to  the  said  complaint,  and  may  be 
further  dealt  with  according  to  law.  Herein  fail  not.  Giv- 
en under  our  hands  and  seals  at  the  —  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

  A.  M.,  J.  P. 

A.  R.,   J.  P. 

When  the  party  is  brought  before  the  Justices,  on  the  Directions. 
Warrant,  he  must  be  required,  according  to  the  terms  of  the 
Statute,  to  find  sureties  for  his  appearance,  to  answer  to 
the  complaint  at  the  next  term  of  the  Supreme  Court  in  the 
County.  The  course  of  proceedings  relative  to  taking  such 
security,  with  the  requisite  Forms,  will  be  as  in  similar  cases 
of  taking  bail,  and  will  be  found  under  the  Titles — Bail  and 
Recognizance. 

— -m — 
LARCENY. 

I.    Of  Larceny  in  general. 

The  true  meaning  of  larceny  is,  "  The  felonious  taking 
the  property  of  another,  without  his  consent,  and  against 
his  will,  with  intent  to  convert  it  to  the  use  of  the  taker." 
It  is  of  the  essence  of  robbery  or  larceny,  that  the  goods  be 
taken  against  the  will  of  the  owner.  Grand  larceny,  is  a 
felonious  and  fraudulent  faking  and  carrying  away  by  any 
person,  of  the  mere  personal  goods  of  another.  The  offence 
has  been  well  defined  to  be,  "  the  wrongful  taking  of  goods, 
with  intent  to  spoil  the  owner  of  them."    3  Burn^s,  176. 

Felonious  and  fraudulent  taking.]  Felony  is  always 
accompanied  with  an  evil  intention,  and  therefore  shall  not 
be  imputed  to  a  mere  mistake  or  misanimadversion  ;  as 
where  persons  break  open  a  door,  in  order  to  execute  a 
warrant,  which  will  not  justify  such  a  proceeding :  for  in 
such  case  there  is  no  felonious  intention.  For  it  is  the  mind 
that  makes  the  taking  of  another's  goods  to  be  felony,  or  a 
bare  trespass,  but  because  the  variety  of  circumstances  is  so 
great,  and  the  complication  thereof  so  mingled,  that  it  is 
impossible  to  prescribe  all  the  circumstances  evidencing  a  fel- 
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onlous  intent,  or  tiie  contrary,  the  same  must  be  left  to  tlie 
due  and  attentive  consideration  of  the  judge  and  jury.  Only, 
in  general,  it  may  be  observed,  that  the  ordinary  discovery 
of  a  felonious  intent,  is,  if  the  party  do  it  secretly,  or  being 
charged  with  the  goods,  deny  it. 
^'aking^  «>n  If  goods  be  taken  on  a  claim  of  right  or  property  in  them, 

it  will  be  no  felony  ;  at  the  same  time  it  is  matter  of  evidence 
whether  they  w^ere  bona  fide  so  taken,  or  whether  they  were 
not  taken  from  the  person  actually  possessing  them,  with  a 
thievish  and  felonious  intent.  And  therefore,  obtaining  pos- 
session of  goods  by  a  fraudulent  claim  of  right,  or  by  a  frau- 
dulent pretence  of  law,  and  then  running  away  with  them, 
would  be  a  felony. 
Taking  by  It  may  be  that  the  taking  is  no  more  than  a  trespass, 

trespass.        and  the  circumstances  in  such  case  must  guide  the  judgment. 

As,  where  a  man  takes  another's  goods  openly,  before  him, 
or  before  other  persons,  otherwise  than  by  apparent  robbery, 
or,  having  possessed  himself  of  them,  avows  the  fact  before 
he  is  questioned.  However,  in  all  these  cases,  the  concurrent 
conduct  of  the  person  accused  must  be  considered,  for  the 
purpose  of  determining  whether  or  not  the  act  done  by  him 
be  felony. 

But  nevertheless,  doing  it  openly  and  avowedly  doth  not 
excuse  from  felony.  As  w^iere  a  man  came  to  a  market  to 
sell  a  horse,  and  a  jockey  coming  thither  to  buy  a  horse,  the 
owner  delivered  his  horse  to  the  jockey,  to  ride  up  and  down 
the  market,  to  try  his  paces,  but  instead  of  that  the  jockey 
rode  away  with  the  horse ;  this  was  adjudged  felony.  So 
where  a  person  came  into  a  sempstress's  shop  and  cheapened 
goods,  and  ran  away  with  them  out  of  the  shop,  openly  in 
her  sight,  this  was  adjudged  to  be  felony.  So  where  a  man 
comes  into  a  house,  by  colour  of  a  writ  of  execution,  and 
carries  away  the  goods  ;  or  sues  out  a  replevin  to  get  another 
man's  horse,  and  then  runs  away  with  him ;  this  is  felony 
under  colour  of  law. 
Finding.  \i  ig  Jaid  down  in  the  books,  that  if  one  lose  his  goods 

and  another  find  them,  though  he  convert  them,  animo 
furandi,  to  his  own  use,  yet  it  is  no  larceny,  for  the  first 
taking  was  lawful.  But  the  doctrine  of  a  taking  by  finding, 
must  be  admitted  with  great  limitation,  and  must  be  under- 
stood to  apply  only  where  the  finder  really  believes  the  goods 
to  have  been  lost  by  the  owner,  and  does  not  colour  a  felon- 
ious taking  under  such  a  pretence.  It  will  not  avail  therefore, 
where  a  man's  goods,  being  in  a  place  in  which  ordinarily  and 
lawfully  they  are  or  may  be  placed,  a  person  takes  them,  with 
an  intention  of  stealing  them.     Thus,  if  a  man's  horse  be 
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going  upon  a  common  wliere  be  lias  a  right  to  put  him,  and 
another  take  the  horse,  with  intent  to  steal  him,  it  is  no  find- 
ing, but  a  felony.  So  also,  if  the  horse  stray  into  a  neigh- 
bour's ground,  or  common,  it  is  felony  in  him  that  so  takes 
him.  If  A's  sheep  stray  into  B's  flock,  and  B  drives  it  along 
with  his  flock,  and  by  bare  mistake  shears  it,  this  taking  is 
not  a  felony  ;  but  if  he  knew  it  to  be  another's,  and  marks  it 
with  his  mark,  tiiis  is  an  evidence  of  felony. 

But  even  if  the  place  where  the  goods  are  found,  is  not 
one  in  which  ordinarily  they  would  be  deposited,  circumstan- 
ces may  shew  the  taking  to  have  been  felonious.  A  man 
hides  a  purse  of  money  in  his  corn  mow,  his  servant  finding' 
it  took  part  of  it.  If,  by  circumstances  it  can  appear,  he 
knew  his  master  laid  it  tliere,  it  is  felony  ;  but  then  the  cir- 
cumstances must  be  pregnant ;  otherwise  it  may  reasonably 
be  interpreted,  to  be  a  bare  finding,  because  the  purse  was  de- 
posited in  so  unusual  a  place.  But  where  a  gentleman  left 
a  trunk  in  a  hackney  coach,  and  the  coachman  took  and  con- 
verted it  to  his  own  use  ;  held  to  be  felony, — for  he  must 
have  known  where  he  took  up  the  gentleman  and  his  trunk, 
and  where  he  set  him  down,  and  therefore  he  ought  to  have 
restored  it  to  him.  The  doctrine  as  to  a  felonious  taking  of 
goods  which  have  been  found  by  the  party,  has  been  further 
confirmed  in  two  more  recent  cases.  In  the  first,  it  appeared 
that  a  pocket  book,  containing  bank  notes,  had  been  found 
by  the  prisoner  in  the  highway,  and  afterwards  converted  by 
him  to  his  own  use.  Upon  which  the  judge  observed,  that 
jf  the  party  finding  property  in  such  manner,  knov\^s  the  owner 
of  it,  or  if  there  be  any  mark  upon  it,  by  which  the  owner  can 
be  ascertained,  and  the  party,  instead  of  restoring  the  pro- 
perty, converts  it  to  his  own  use,  such  conversion  will  consti- 
tute a  felonious  taking.  And  in  the  other  case,  the  two  pri- 
soners, (father  and  son,)  were  convicted  of  stealing  a  bill  of 
exchange,  upon  evidence  of  their  having  found  and  converted 
it  to  their  own  use,  by  endeavouring  to  negotiate  it.  The 
judge  stated  to  the  jury,  that  it  was  the  doty  of  every  man 
who  found  the  property  of  another,  to  use  all  diligence  to  find 

I   the  owner,  and  not  to  conceal  the  property,  (which  v/as  ac- 
tually stealing  it,)  and  appropriate  it  to  his  own  use. 

Lord  Hale  says,  if  one  man  take  another  man's  hay  or 
corn,  and  mingle  it  with  his  own  heap  or  stock  ;  or  take  an- 
other man's  cloth  and  embroider  it  with  silk  or  gold  ;  such 
other  person  may  retake  the  whole  heap  of  corn,  or  cock  of 

^    hay,  or  garment  and  embroidery  also ;  and  this  retaking  is 
no  felony,  nor  so  much  as  a  trespass. 

There  must  be  an  actual  taking,  or  severance  of  ihe  Actuul  taking 
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the  possession  of  the  owner ;  for  all  felony  in- 
cludes trespass  ;  and  every  indictment  must  have  the  words—- 
feloniously  took,  as  well  as  carried  away ;  from  whence  it 
follows,  that  if  the  party  be  guilty  of  no  trespass  in  taking  tlie 
goods,  he  cannot  be  guilty  of  felony  in  carrying  them  away. 

The  possession  of  the  owner  may  be  actual,  or  construc- 
tive ;  that  is,  he  may  have  the  goods  in  his  manual  possession, 
or  they  may  be  in  the  actual  possession  of  another,  and  at  the 
same  time  be  constructively  in  the  owner's  possession,  and 
they  may  be  his  property  by  virtue  of  some  contract,  and  yet 
not  have  been  reduced  by  him  into  actual  possession  ;  in 
which  case  his  possession  is  constructive  :  they  may  be  placed 
by  him  under  his  servant's  care,  to  be  by  him  managed  for 
him ;  in  this  case  the  owner  has  a  constructive  possession. 
There  may  be  also  a  possession  distinct  from  the  actual  pro- 
perty, but  arising  out  of  an  interest  in  the  goods  acquired  by 
contract ;  as  in  the  case  of  one  who  has  possession  of  goods 
in  pledge,  or  of  goods  lent,  or  let ;  such  a  one  has  a  property, 
(as  well  as  possession,)  concurrent  with  the  absolute  property 
of  the  real  owner,  and  either  defeasible  or  reducible  into  an 
absolute  property,  according  to  the  terms  agreed  upon  be- 
tween him  and  the  actual  owner.  The  above  several  kinds 
of  possession  will  all  be  sufficient  to  sustain  a  charge  of  lar- 
ceny from  the  absolute  owner. 

There  are  also  cases,  in  which  although  the  manual  cus- 
tody be  out  of  the  owner,  and  delivered  by  him  to  another, 
yet  the  possession,  absolute  as  well  as  constructive,  is  deemed 
to  remain  in  him,  and  the  possession  of  the  other  to  be  no 
more  than  a  bare  charge.  There  is  a  diversity  between  a 
possession  and  a  charge,  for  when  I  deliver  goods  to  a  man, 
he  hath  the  possession  of  the  goods,  and  may  have  an  action 
of  trespass,  if  they  be  taken  or  stolen  out  of  his  possession. 
But  my  butler,  or  cook,  that  in  my  house  hath  charge  of  my 
vessel  or  plate,  hath  no  possession  of  them,  nor  shall  have  an 
action  of  trespass,  as  the  bailee  shall,  and  therefore  if  they 
steal  the  plate,  &c.,  it  is  larceny.  So  if  a  taverner  set  a  piece 
of  plate  before  a  man  to  drink  in  it,  and  he  carry  it  away, 
&c.,  it  is  larceny,  for  it  is  no  bailment,  but  a  special  use  to 
a  special  purpose.  The  servant  who  keeps  a  key  to  my  cham- 
ber, may  be  guilty  of  felony  in  fraudulently  taking  away  the 
goods  therein,  for  he  hath  only  a  bare  charge  given  him.  And 
so  if  a  weaver  who  has  received  materials  to  work,  or  a  mil- 
ler who  has  corn  to  grind,  take  out  part  thereof  with  intent  to 
steal  it,  it  is  felony. 

Another  case  is,  that  of  the  carrier.  If  while  his  con- 
tract is  in  the  course  of  completing,  he  open  the  pack  and 
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take  out  a  part  of  the  goods,  he  commits  a  larceny  ;  but  if 
he  run  away  with  the  whole,  it  is  a- breach  of  trust,  and  no 
larceny.  So  of  a  tun  of  wine.  But  if  after  arriving  at  the 
place  where  he  should  deliver  his  charge,  he  steal  a  part  or 
the  whole,  it  is  larceny.  The  foregoing  cases  seem  exceptions 
to  the  rule,  that  no  felony  can  be  committed  by  his  stealing 
the  goods,  to  whom  they  were  delivered  in  possession  by  the 
owner,  in  a  way  which  excludes  the  supposition  of  their  be- 
ing originally  taken  with  a  felonious  intent.  But  in  truth 
the  reason  of  the  distinction,  seems  this  :  Though  the  car- 
rier, &c.  have  originally  the  goods  delivered  to  him  upon  a 
trust,  yet  they  are  delivered  as  one  whole  and  inseparable 
thing,  and  the  only  trust  committed  to  him,  is  over  them  in 
that  state  ;  and  therefore  his  possession  is  a  limited  one :  but 
if  he  separate  them,  it  is  exercising  an  act  of  ownership, 
not  given  to  him  over  each  part,  and  is  therefore  the  same 
as  an  originally  unlawful  taking  of  that  individual  part,  and 
it  is  also  a  carrying  away  by  the  mere  act  of  separation. 
And  this  distinction  should  be  carefully  remembered,  as  it 
includes  a  number  of  cases  very  likely  to  occur  in  practice, 
viz.,  where  a  part  is  separated  from  a  thing  delivered  entire. 

By  the  common  law  therefore,  he  who  had  goods  deli- 
vered to  him  by  the  owner,  thereby  originally  gaining  a  legal 
possession  of  them,  could  not,  by  converting  them  to  his 
own  use  with  intent  to  steal,  be  deemed  a  felon  and  guilty 
of  larceny.    3  Bu7'n^s,  111  to  183. 

[Note.    As  to  larceny  and  embezzlement  by  servants, 
see  divisions  VI.  and  VII.  under  this  Title.] 

If  the  owner  delivers  his  property,  of  his  own  accord,  ^oo^>^6i^hv- 
to  the  prisoner,  and  there  is  no  fraud  in  the  prisoner  to  in-  prLoner. 
duce  him  so  to  do,  it  will  not  be  larceny,  though  the  prison- 
er intended  to  misapply  the  property  when  he  took  it,  and 
misapplies  it  accordingly.  As  where  one  obtained  delivery 
of  a  horse  sold  to  him,  on  promise  to  return  immediately  and 
pay  for  it,  and  he  rode  off  and  did  not  return  ;  it  was  held 
to  be  no  felony,  for  here  was  a  completed  contract  of  sale 
and  dehvery,  the  property  as  well  as  the  possession  was  en- 
tirely parted  with.  One  writing  a  letter,  in  the  name  of 
another,  to  a  third  person,  to  borrow  money,  which  he  ob- 
tains by  that  fraud,  is  not  guilty  of  a  felony,  but  only  of  a 
misdemeanor.  3  Bw^n^s,  192-3.  [In  such  cases  as  these 
however,  if  any  false  token  or  counterfeit  letter  is  made  use 
of,  to  obtain  the  property,  the  party  may  be  charged  crimin- 
ally, as  for  a  cheat. 

If  the  owner  has  not  parted  with  the  property  in  the 
goods,  but  only  with  the  possession  of  them,  the  question  of 
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larceny  still  remains  open.  Where  the  owner  of  goods  sent 
them  by  his  servant  to  be  delivered  to  A.  and  the  prisoner 
fraudulently  procured  the  delivery  of  them  to  himself,  by 
pretending  to  be  A,  it  was  holden  to  be  larceny.  Obtain- 
ing possession  from  a  person  who  has  the  charge  of  goods, 
by  pretending  to  be  the  servant  of  a  person  who  has  brought 
them,  is  felony. 

Where  money  or  other  property  is  parted  with  for  the 
performance  of  a  certain  engagement,  and  the  party  instead 
of  complying  with  such  engagement  converts  the  same  to  his 
own  use,  he  is  guilty  of  felony.  As  in  a  case  where  the 
prosecutor  entrusted  the  prisoner  with  notes  to  procure  him 
gold  in  lieu  thereof,  but  having  got  possession  of  the  notes, 
he  went  away  with  them,  and  did  not  return  with  the  gold, 
as  he  promised  to  do. 
Credit  given.        If  credit  be  given  for  property  for  ever  so  short  a  time, 

no  felony  can  be  committed  in  converting  it. 
^"^^^  Where  the  delivery  is  by  way  of  pledge  or  security,  the 

*^  '  property  in  the  thing  pledged  remains  in  the  owner,  and 
therefore  larceny  may  be  committed  of  it,  if  such  delivery 
were  obtained  fraudulently  and  with  intent  to  steal. 
Goods  obtain-  Although  in  general  he  who  has  a  possession  of  any 
ed  by  fraud,  thing  on  delivery  by  the  owner,  cannot  commit  felony  there- 
of ;  yet  that  must  be  understood,  first, — where  the  posses- 
sion is  absolutely  changed  by  the  delivery,  which  has  before 
been  considered,  and  next, — where  such  possession  is  not 
obtained  by  fraud,  and  with  a  felonious  intent.  For,  if  un- 
der all  the  circumstances  of  the  case,  it  be  found,  that  a 
party  has  taken  goods  from  the  owner,  though  by  his  delivery, 
with  an  intent  to  steal  them,  such  taking  amounts  to  felony. 
This  principle  is  illustrated  by  the  following  cases ; — Hiring 
a  horse  on  pretence  of  taking  a  journey,  but  in  truth  with  in- 
tent to  steal  it,  and  evidencing  such  felonious  intent,  by  im- 
mediately selling  the  horse  as  soon  as  the  party  obtained  pos- 
session of  it,  was  held  to  be  larceny  ;  so  obtaining  a  horse,  by 
pretending  that  another  person  wanted  to  hire  it  to  go  to  B, 
but  in  truth  with  intent  to  steal  it ;  and  not  going  to  B,  but 
taking  the  horse  elsewhere  and  selling  him,  is  larceny. 
Law fuj  deli-  It  nnay  be  collected  from  the  foregoing  cases,  that  if  a 
very  ot  goods,  person  obtain  the  goods  of  another  by  a  lawful  delivery, 
without  fraud,  although  he  afterwards  convert  them  to  his 
own  use,  he  cannot  be  guilty  of  felony.  As  if  a  tailor  have 
cloth  delivered  to  him  to  make  clothes  with,  or  a  friend  be 
entrusted  with  property  to  keep  for  the  owners  use,  which 
they  afterwards  severally  embezzle.  So  if  plate  be  deliver- 
ed to  a  goldsmith  to  work  or  to  weigh,  or  as  a  deposit,  his 
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conversion  of  it  will  not  be  felony.  But  if  such  delivery  be 
obtained  by  any  fraud,  or  falsehood,  and  with  an  intent  to 
steal,  though  under  pretence  of  a  hiring,  or  even  a  pur- 
chase ;  if,  in  the  latter  case,  no  credit  were  intended  to  be 
given,  the  delivery  in  fact  by  the  owner  will  not  pass  the 
legal  possession,  so  as  to  save  the  party  from  the  guilt  of  fe- 
lony. But  if  the  property  were  intended  to  pass  by  the 
delivery,  there  can  be  no  felonious  taking.  3  Biirn^s,  193- 
200. 

And  carrying  away.]  The  least  renrioving  of  the  thing 
taken  from  the  place  where  it  was  before,  is  sufficient  for 
this  purpose,  though  it  be  not  quite  carried  off.  And  upon 
this  ground,  the  guest,  who,  having  taken  off  the  sheets  from 
his  bed  with  an  intent  to  steal  them,  carried  them  into  the 
hall,  and  was  apprehended  before  he  could  get  out  of  the 
house,  was  adjudged  guilty  of  larceny.  So  also  was  he, 
who,  having  taken  an  horse  in  a  close,  with  an  intent  to  steal 
him,  was  apprehended  before  he  could  get  him  out  of  the 
close.  Arid  such  was  the  case  of  him,  who,  intending  to 
steal  plate,  took  it  out  of  the  trunk  wherein  it  was,  and  laid 
it  on  the  floor,  but  w^as  surprised  before  he  could  remove  it 
any  further.  If  the  thief  once  take  possession  of  the  thing, 
the  offence  is  complete,  though  he  afterwards  return  it.  As 
if  a  robber,  finding  little  in  a  purse  which  he  had  taken  from 
the  owner,  restore  it  to  him  again,  or  let  it  fall  in  struggling, 
and  never  take  it  up  again,  having  once  had  possession  of  it. 

By  any  person.^  Regularly  a  man  cannot  commit  fel- 
ony of  the  goods  wherein  he  hath  a  property.  If  A  and  B 
be  joint  tenants,  or  tenants  in  common  of  a  horse,  and  A  take 
the  horse,  possibly  animo  furandiy  yet  this  is  not  felony. 
But,  under  certain  circumstances,  a  man  may  commit  felony 
of  his  own  goods ;  as  if  A  bail  goods  to  B,  and  afterwards, 
animo  furandi,  steal  the  goods  from  B,  with  design  to  charge 
him  for  the  value  of  them  ;  this  is  felony. 

A  wife  may  be  guilty  of  larceny  by  stealing  the  goods 
of  a  stranger  ;  but  not  by  stealing  her  husband's  goods  from 
his  own  possession,  because  in  law  they  are  considered  but  as 
one  person,  and  she  has  a  kind  of  interest  in  his  goods,  on 
which  account,  not  even  a  stranger  can  commit  larceny  of 
such,  by  the  delivery  of  the  wife,  although  he  knew  they  were 
the  husband's  goods.  But  a  wife  may  steal  the  goods  of  her 
husband  wiiich  have  been  bailed  or  delivered  to  another  per- 
son ;  for  he  has  a  temporary  special  property  in  them. 

The  wife  cannot  commit  larceny  in  the  company  of  her 
husband  ;  for  it  is  deemed  his  coercion,  and  not  her  own  vol- 
untary act.  Yet  if  she  do  it  in  his  absence,  and  by  his  mere 
command,  she  is  then  punishable  as  if  she  were  sole. 


320 


LARCENY. 


If  one  steals  another  man's  goods,  and  afterwards  ano- 
ther steals  the  same  from  him  ;  the  owner  may  charge  the 
first  or  second  felon  at  his  choice. 

Of  the  mere  "personal  goods.^  If  the  personal  goods 
savour  any  thing  of  the  real  estate,  (that  is,  land,  houses  &c.) 
it  cannot  be  larceny.  They  ought  to  be  no  way  annexed  to 
the  freehold  ;  therefore  it  is  no  larceny  but  a  bare  trespass  to 
steal  corn  or  grass  growing,  or  apples  on  a  tree.  But  it  is 
larceny  to  take  them,  being  severed  from  the  freehold,  as 
wood  which  has  been  cut,  grass  in  cocks,  stones  digged  out 
of  the  quarry  ;  and  this,  whether  they  are  severed  by  the 
owner  or  even  by  the  thief  himself,  if  he  sever  them  at  one 
time,  and  then  come  again  at  another  time  and  take  them. 
[But  see  hereafter  under  this  Title,  certain  clauses  of  the  Act 
4  Vic.  c.  7.  Sess.  1841,  as  to  stealing  trees,  &c.] 

With  regard  to  domestic  animals,  such  as  horses,  oxen, 
and  the  like,  there  is  no  doubt  that  they  are  the  subjects  of 
larceny  at  the  common  law.  Also  domestic  birds,  as  ducks, 
hens,  geese,  turkeys,  peacocks,  &c.  and  larceny  may  be 
committed  of  their  eggs  or  young  ones.  It  is  however  cer- 
tain that  larceny  cannot  be  committed  of  such  animals  in 
which  there  is  no  property,  as  of  beasts  that  are  of  a  wild 
nature,  and  unreclaimed  ;  such  as  deers,  hares,  and  conies 
in  a  forest,  chase  or  warren  ;  fish  in  an  open  river  or  pond  ; 
or  wild  fowls  at  their  natural  liberty.  There  are  also  some 
animals  which  though  they  may  be  reclaimed,  yet  are  con- 
sidered of  so  base  a  nature,  that  no  larceny  can  be  commit- 
ted of  them  ;  such  as  bears,  foxes,  monkies.  cats,  ferrets,  and 
the  like  ;  and  the  same  of  dogs  by  the  common  law.  [Note. 
— By  2  Vic.  c.  39.  Sess.  1839.  made  perpetual  by  5  Vic. 
c.  143.  Sess.  1842.  The  stealing  of  dogs,  and  other  beasts, 
and  of  birds,  is  made  Larceny. — See  hereafter,  under  this 
Title.] 

Also  the  goods  ought  to  have  some  worth  in  themselves, 
and  not  to  derive  their  vi^hole  value  from  the  relation  they 
bear  to  some  other  thing,  which  cannot  be  stolen,  as  paper  or 
parchment  on  which  are  written  assurances  concerning  lands, 
or  obligations,  or  covenants,  or  other  securities  for  a  debt,  or 
other  chose  in  action.    3  Burn^s,  202-9. 

[As  to  stealing  Treasury  notes,  and  Bank  notes,  bonds, 
bills,  &.C.,  see  hereafter,  under  this  Title.] 

It  being  felony  to  steal  the  animals  themselves,  it  is  also 
felony  to  steal  the  product  of  any  of  them,  though  taken  from 
the  living  animals.  Thus,  milking  cows  at  pasture,  and 
stealing  the  milk,  was  holden  to  be  felony,  by  all  the  Judges. 
So,  pulling  wool  from  the  backs  of  sheep,  is  felony.    But  in 
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both  tliese  instances  it  must  be  understood',  that  the  fact  is 
done  fraudulently  and  feloniously,  and  not  merely  from  wan- 
tonness or  frolic ;  which  must  be  collected  from  concurrent 
circumstances,  such  as  the  quantity  taken'j  the  use' to  which 
it  is  applied,  the  behaviour  of  the  party,  &c.    3  Burn^s,  210*- 

Of  another.]  It  is  well  settled  that  larceny  may  be  com-- 
mitted  by  stealing  goods,  the  owner  of  which  is  not  knoivn  ; 
and  that  it  may  be  stated  in  the  indictment  that  the  things 
stolen,  were  the  goods  of  a  person  to  the  jurors  unknown .- 
But  upon  prosecutions  of  this  kind,  some  proof  must  be  given 
sufficient  to  raise  a  reasonable  presumption  that  the  taking 
Was  felonious.    3  Burn's^  211. 

By  4  Vic.  c.  7,  Sess.  1841.  The  distinction  between- 
grand  larceny  and  petit  larceny  is  abolished,  and  every  lar- 
ceny, whatever  be  tlie  value  of  the  property  stolen,  shall  be 
deemed  to  be  of  the  same  nature,  and  shall  be  subject  to  the 
same  incidents  in  all  respects,  as  grand  larceny  was  before  the 
commencement  of  the  Act.  Perpetual. 

II.    Larcenv  from  the  Person. 

If  the  goods  be  taken  from  a  man's  person;  the  offence 
receives  a  farther  degree  of  guilt,  and,  if  it  be  attended  with 
violence  or  putting  him  in  fear,  it  is  called  robbery.  If  it  be 
without  violence  or  putting  him  in  fear,  then  it  is  called  barely 
— -larceny  from  the  person.  Robbery  is  defined  to  be — A  Robber 
felonious  taking  of  money  or  goods,  to  any  value,  from  the 
person  of  another,  or  in  his  presence,  against  his  will,  by  vio- 
lence, or,  putting  him  in  fear."  A  colourable  gift,  which  in 
truth  was  extorted  by  fear,  amounts  to  a  taking  and  robbery 
in  law.  The  same  rule  holds,  although  the  thing  taken  were 
not  really  within  the  original  contemplation  of  the  robber,  nor 
the  object  of  his  pursuit  at  the  time.  As  where  a  man  as- 
saulted a  woman,  with  intent  to  commit  a  rape,  and  she, 
without  any  demand  from  him,  offered  him>  money,  which  he 
took  and  put  into  his  pocket,  but  continued  to  treat  her  with 
violence,  to  effect  his  original  purpose,  till  he  was  interrupted 
by  the  approach  of  another  person — this  was  holden  to  be 
robbery.  It  is  robbery  to  extort  money  from  a  person,  by 
threatening  to  charge  him  with  an  unnatural  crime,  though 
he  parted  with  his  money  only  from  fear  for  his  cliaracter, 
and  fron>  no  other  fear.  Where  the  prisoners  threatened  to 
bring  a  mob  from  another  place,  (then  in  a  state  of  riot  and 
disturbance,)  and  burn  the  prosecutor's  house  down,  if  he  did 
not  give  them  money,  which  he  did,  under  fear  of  that  threat, 
it  was  held  to  be  robberv.    But  money  extorted  bv  threats  of 
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being  sent  to  prison  for  a  pretended  debt,  but  without  fear  of 
any  other  personal  violence,  has  been  holden  to  be  duress, 
and  not  robbery. 

If  the  property  be  not  taken  by  actual  violence,  and  the 
owner  only  deliver  it  in  consequence  of  prior  threats,  such 
delivery  must  be  enforced  by  terror  actually  felt  at  the  time, 
to  constitute  the  crime. 

Taking  a  thing  in  a  man's  presence,  is  in  law  a  taking 
from  his  person. — Thus,  if  one  take  or  drive  my  cattle  out  of 
my  pasture,  in  my  presence,  this  is  robbery,  if  he  make  an 
assault  upon  me  or  put  me  in  fear. 

All  that  come  in  company  lo  rob  are  princiiSals,  although 
one  actually  do  it.    5  Bim's,  69  to  83. 

By  the  4  Vic.  c.  7.  Sess.  1841.  The  several  previous 
Provincial  Acts  relating  to  burglaries,  robbery,  larceny,  and 
embezzlement,  have  been  repealed,  and  the  following  enact- 
ments have  been  made  respecting  robbery,  and  stealing  from 
the  person. 

Robbery  with         Sec.  2.    Whosoever  shall  rob  any  person,  and  at  the 
Wounding.     ^-^^^^       ^j.  immediately  before,  or  immediately  after  such 
robbery,  shall  stab,  cut,  or  wound  any  person,  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  suffer  death. 

Sec.  3.  Whosoever,  being  armed  with  any  offensive 
weapon  or  instrument,  shall  rob,  or  assault  with  an  intent  to 
rob,  any  person,  or  shall,  together  with  one  or  more  person 
or  persons,  rob,  or  assault  with  intent  to  rob,  any  person,  or 
shall  rob  any  person,  and  at  the  time  of,  or  immediately  be- 
fore, or  immediately  after  such  robbery,  shall  beat,  strike,  or 
use  any  other  personal  violence  to  any  person,  shall  be  guilty 
of  felony  ;  and,  being  convicted,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  the  natural  life  of 
the  offender,  or  for  any  term  not  less  than  one  year. 

Sec.  5.    Whosoever  shall  rob  any  person  or  shall  steal 
any  property  from  the  person  of  another,  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  fourteen  years, 
intent ^^oTob*  ^'    ^^^^^oever  shall  assault  any  person,  with  in- 

'  tent  to  rob,  shall  be  guilty  of  felony,  and  (except  in  cases 
where  a  greater  punishment  is  provided  by  this  Act,)  shall  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  three 
years.  Perpetual. 

III.    Larceny  from  BuildinuS,  Vessels,  &c. 

Larceny  from  the  house  is  not  distinguislied  at  com- 
mon law  from  simple  larceny,  unless  where  it  is  accompanied 
with  the  circumstance  of  breaking  the  house  at  night,  when 
it  falls  under  the  description  of  Burglary. 
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By  the  before  mentioned  4  Vic.  Sess.  1841,  tiie  fol- 
lowing enactments  have  been  made. 

Sec.  11.    Whosoever  shall  steal  any  property  in  any  SteaHngin 
dwelling  house,  and  shall,  by  any  menace  or  threat,  put  any  Dwelling 
one,  being  therein,  in  bodily  fear,  shall  be  guilty  of  felony,  ii^Jq^^I  ^^^j^ 
and,  being  convicted  thereof,  shall  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  fourteen  years. 

Sec.  16.    Every  person  who  shall  break  and  enter  any  Church  or 
church  or  chapel,  and  steal  therein  any  chattel,  or  having  sto-  <^'iapel. 
len  any  chattel  in  any  church  or  chapel,  shall  break  out  of  the 
same,  shall  be  guilty  of  felony,  and  be  liable  to  be  imprison- 
ed for  any  term  not  exceeding  fourteen  years. 

Sec.  17.  Whosoever  shall  break  and  enter  any  dwel-  House  break, 
ling  house,  and  steal  therein  any  chattel,  money,  or  valuable 
security,  to  any  value  whatever,  or  shall  steal  in  any  dwelling 
house,  any  chattel,  money,  or  valuable  security,  to  the  value, 
in  the  whole,  of  five  pounds  or  more,  shall  be  guilty  of  felony, 
and  be  liable  to  be  imprisoned  for  any  terra  not  exceeding 
fourteen  years. 

Sec.  19.  Every  person  who  shall  break  and  enter  any 
building,  and  steal  therein,  any  chattel,  money,  or  valuable 
security,  such  building  being  within  the  curtilage  of  a  dwel- 
ling  house,  and  occupied  therewith,  but  not  being  part  thereof, 
shall  be  liable  to  be  imprisoned  for  any  term  not  exceedhig 
fourteen  years. 

Sec.  20.    Every  person  who  shall  break  and  enter  any  ^^^°P' 
shop,  warehouse,  or  counting  house,  and  steal  therein  any 
chattel,  money,  or  valuable  security,  shall  be  guilty  of  felony, 
and  be  liable  to  be  imprisoned  for  any  term  not  exceeding  se- 
ven years. 

Sec.  21.  Whosoever  shall  steal  any  goods  or  merchan-  Vessels,  &c. 
dise,  in  any  vessel,  barge  or  boat,  of  any  description  whatso- 
ever, in  any  port  of  entry  or  discharge,  or  upon  any  naviga- 
ble river  or  canal,  or  in  any  creek  belonging  to,  or  communi- 
cating with,  any  such  port,  river  or  canal,  or  shall  steal  any 
goods  or  merchandise  from  any  dock,  wharf  or  quay,  adjacent 
to  any  such  port,  river,  canal  or  creek,  shall  on  conviction, 
be  liable  to  be  imprisoned  for  any  time  not  exceeding  seven  . 
years. 

Sec.  35.  Every  person  who  shall  steal,  or  rip,  cut  or  gu^}^[^^g°"^^ 
break,  with  an  intent  to  steal,  any  glass  or  wood  work  belong-  ^^^^^  ^ 
ing  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made 
of  metal  or  other  material,  respectively  fixed  on  or  to  any 
building  whatsoever,  or  any  thing  made  of  metal,  fixed  in 
any  land,  being  private  property,  or  for  a  fence  to  any  dwel- 
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ling  hotise,  garden  or  area,  or  in  any  square,  street,  or  other 
place,  dedicated  to  public  use  or  ornament,  such  offender  shall 
be  guilty  of  felony,  and  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny  ;  and  in  case  of  any 
such  thing  fixed  in  any  square,  street,  or  other  like  place,  it 
shall  not  be  necessary  to  allege  the  same  to  be  the  property 
of  any  person. 

Tenants,  Sec.  36.    If  any  person  shall  steal  any  chattel  or  fixture, 

let,  to  be  used  by  him  or  her,  in  or  with  any  house  or  lodging, 
(whether  the  contract  shall  have  been  entered  into  by  him  or 
her,  or  by  her  husband,  or  by  any  person  on  behalf  of  him  or 
her,  or  her  husband,)  such  oiT'ender  shall  be  guilty  of  felony, 
and  be  liable  to  be  punished  in  the  same  manner  as  in  case 
of  simple  larceny. 

TV.    Larceny  of  WpvItingSj  Cattle,  Trees,  &c. 

By  the  same  Act,  4  Vic.  c.  7,  Sess.  2841,  Sec.  14.  If 
Wiiun^gj&c.  any  person  shall  steal  any  tally,  order,  or  other  security  what- 
soever, entitling  or  evidencing  the  tilie  of  any  person,  or  body 
corporate,  to  any  share  or  interest  in  any  stock  or  fund,  whe- 
ther of  this  Province,  or  of  Great  Britain,  or  of  Ireland,  or  of 
any  foreign  State^  or  in  any  fund  of  any  body  corporate,  com- 
pany or  society,  or  to  any  deposit  in  any  Savings  Bank ;  or 
shall  steal  any  debenture,  deed,  bond,  bill,  note,  warrant,  or- 
der, or  other  security  whatsoever  for  money,  or  for  payment 
of  money,  whether  of  this  Province,  or  of  Great  Britain,  or  of 
Ireland,  or  of  any  foreign  State  ;  or  shall  steal  any  warrant  or 
order  for  the  delivery  or  transfer  of  any  goods  or  valuable 
thing,  every  such  offender  shall  be  deemed  guilty  of  felony, 
of  the  same  nature,  and  in  the  same  degree,  and  punishable 
in  the  same  manner  as  if  he  had  stolen  a  chattel  of  like  value, 
with  the  share,  interest  or  deposit  to  which  the  security  so 
stolen  may  relate,  or  with  the  money  due  on  the  security  sto- 
len or  secured  thereby  and  remaining  unsatisfied,  or  with  the 
'Value  of  the  goods  or  other  valuable  thing  mentioned  in  the 
warrant  or  order  ;  and  each  of  the  several  documents  herein 
before  enumerated,  shall,  throughout  this  Act,  be  deemed  for 
every  purpose  to  be  included  under,  and  denoted  by  the 
words  "  valuable  security."  [Note— As  the  clauses  relating 
to  the  stealing  of  Treasury  notes,  contained  in  the  Statutes  9 
G.  4,  c.  3.  4  Vol.  23—10  G.  4,  c.  43.  4  V.  69—11  G. 
4,  c.  9.  4  V.  83,  and  2  W.  4,  c.  64.  4  V.  191  also  those 
concerning  the  stealing  of  Bank  notes  and  bills,  contained  in 
the  4  W.  4,  c.  24.  4  V.  276  may  be  considered  as  super- 
seded, by  the  foregoing  clause  of  4  Vic.  they  are  not  here 
recited. 
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Bee.  •24.  Every  person  who  sliali  steal,  or  shall  for  any  ftecards,  Ac. 
fraudulent  purpose^  take  from  the  place  of  its  deposit  for  the 
time  being)  or  from  any  person  having  the  lawful  custody 
thereof,  or  shall  unlawfully  and  maliciously  obliterate,  injure 
or  destroy,  any  Record,  Writ,  Return,  Panel,  Process,  In- 
terrogatory, Deposition,  Affidavit,  Order,  or  Warrant  of  At- 
torney, or  any  original  document  whatsoever,  of,  or  belong- 
ing to,  any  Court  of  Record,  or  relating  to  any  matter,  civil 
or  criminal,  begun,  depending,  or  terminated  in  any  such 
Court,  shall  be  guilty  of  a  misdemeanor,  and  be  liable,  at  the 
discretion  of  the  Court,  to  suffer  such  punishment,  by  fine 
or  imprisonment,  or  by  both,  as  the  Court  shall  award. 

Sec.  25.  Every  person  who  shall,  either  during  the  VVill?, 
life  of  the  Testator  or  Testatrix,  or  after  his  or  her  death, 
steal,  or  for  any  fraudulent  purpose,  destroy  or  conceal,  any 
will,  codicil,  or  other  testamentary  instrument,  whether  the 
same  shall  relate  to  real  or  personal  estate^  or  to  both,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  suffer  such 
punishment,  by  fine  and  imprisonment,  or  by  both;  as  the 
Court  shall  award. 

Sec*  26.    Whosoever  shall  steal  any  paper  or  parch-  Title  Deed?, 
inent,  Vv'ritten  or  printed,  or  partly  written  and  partly  prin- 
ted,  being  evidence  of  the  title,  or  any  part  of  the  title  to, 
any  real  estate,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  liable  to  the  same  punishment  as  last  mentioned. 

Sec.  28.  Every  person  Vv^ho  shall  steal  any  horse,  mare,  Ccittle,  &c. 
gelding,  colt  or  filly,  or  any  bull,  covv,  ox,  heifer,  or  calf, 
or  any  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  of 
such  cattle  with  intent  to  steal  the  carcase  or  skin^  or  any 
part  of  the  cattle,  so  killed,  shall  be  guilty  of  felony,  and  on 
conviction,  shall  be  imprisoned  for  any  term  not  exceeding 
seven  years. 

Sec.  29.  Every  person  who  shall  steal,  or  shall  cut, 
break,  root  up,  or  otherwise  destroy  or  damage,  with  intent 
to  steal  the  whole  or  any  part  of  any  tree,  sapling  or  shrub, 
or  any  underwood,  respectively,  growing  in  any  park,  plea- 
sure ground,  garden,  orchard,  or  avenue,  or  in  any  ground 
adjoining  or  belonging  to  any  dwelling  house,  (in  case  the 
value  of  the  articles  or  article  stolen,  or  the  amount  of  the  in- 
jury done,  shall  exceed  ten  shillings,)  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  liable  to  such  fine  or 
imprisonment,  or  both,  as  the  Court  shall  award  ;  and  every 
person  who  shall  steal,  or  shall  cut,  break,  root  up,  or  other- 
wise destroy  or  damage,  with  intent  to  steal  the  whole  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  res- 
pectively, growing  elsewhere  than  in  any  of  the  situations 


t 


32G 


LARCENY. 


herein  before  mentioned,  (in  case  the  vakie  of  the  articles  or 
article  stolen,  or  the  amount  of  the  injury  done,  shall  exceed 
five  pounds,)  shall  be  guilty  of  felony,  and 5  on  conviction, 
shall  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny. 

By  the  2  Vic.  c.  39.  Sess.  1839.  [Made  perpetual  by 
5  Vic.  c.  43.  Sess,  1842*]  The  stealing  of  any  dog,  beast, 
or  bird,  ordinarily  kept  in  a  state  of  confinement,  not  now 
the  subject  of  larceny  at  common  law,  shall  be  held  to  be 
larceny,  and  any  person  charged  with  such  ofTence,  may  be 
proceeded  against,  and  if  convicted,  may  be  punished  as  if 
charged  witli,  and  convicted  of,  the  offence  of  larceny. 

Sec.  2.  If  any  dog,  or  any  such  beast  or  the  skin 
thereof,  or  any  such  bird,  or  any  of  tlie  plumage  thereof,  shall 
be  found  in  the  possession  or  on  the  premises  of  any  person, 
by  virtue  of  a  search  warrant,  the  Justice  by  whom  such 
w^arrant  was  granted,  may  restore  the  same  respectively  to 
the  owner  thereof,  and  the  person  in  whose  possession,  or  on 
whose  premises  the  same  shall  be  so  found,  knowing  that  the 
dog,  beast,  or  bird,  has  been  stolen,  or  that  the  skin  is  the 
skin  of  a  stolen  dog  or  beast,  or  that  the  plumage  is  the  plurn- 
■nge  of  a  stolen  bird,  shall,  on  conviction  thereof,  be  liable  to 
such  punishment  as  persons  convicted  of  stealing  any  dog, 
beast,  or  bird,  are  herein  before  made  liable  to. 

V.    Lahcenies    pui^^ishable   by   Justices   on  Summary 
Conviction. 


By  the  same  Statute  4  Vic.  Sess.  1841. 

Sec.  30.  Every  person  who  shall  steal  or  cut  down, 
break,  root  up,  or  otherwise  destroy  or  damage,  with  intent 
to  steal  the  whole  or  any  part  of  any  tree,  sapling  or  shrub, 
or  any  underwood,  wherever  the  same  may  be  respectively 
growing,  the  stealing  whereof,  or  the  injury  done,  being  to 
the  amount  of  one  shilling  at  the  least,  shall,  on  conviction 
before  a  Justice  of  the  Peace,  forfeit  and  pay,  over  and  above 
the  value  of  the  article  or  articles  stolen,  or  the  amount  of 
the  injury  done,  such  sum  not  exceeding  five  pounds,  as  to 
the  Justice  shall  seem  meet ;  and  also,  if  such  Justice,  in  his 
discretion  shall  think  fit,  shall  be  imprisoned  for  any  term  not 
exceeding  one  year. 

Sec.  31  V/hosoever  shall  steal,  or  shall  cut,  breaker 
throw  down,  with  intent  to  steal  any  part  of  any  dead  or  live 
fence,  or  any  wooden  post,  pole  or  rail,  set  up  or  used  as  a 
fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively, 
shall,  on  conviction  before  a  Justice  of  the  Peace,  be  liable. 
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at  the  discretion  of  such  Justice,  to  be  imprisoned  for  any 
term  not  exceeding  one  month,  or  forfeit  and  pay,  over  and 
above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  injury  done,  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  Justice  shall  seem  meet. 

Sec.  3r2.  If  the  whole  or  any  part  of  any  tree,  sapling  Unla\Yrnl  pos. 
or  shrub,  or  any  underwood,  or  any  part  of  any  live  or  dead  c. 
fence,  or  any  post,  pale,  rail,  stile  or  gate,  or  any  part  there- 
of, of  the  value  of  two  shillings  at  the  least,  shall,  by  virtue 
of  a  search  warrant,  to  be  granted  as  hereinafter  mentioned, 
be  found  in  the  possession  of  any  person,  or  on  the  premises 
of  any  person,  with  his  knowledge;  and  such  person,  being 
carried  before  a  Justice  of  the  Peace,  shall  not  satisfy  the 
Justice  that  he  came  lawfully  by  the  same,  he  shall,  on  con- 
viction by  the  Justice,  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  articles  so  found,  any  sum,  not  ex- 
ceeding two  pounds. 

Sec.  33.  Every  person  who  shall  steal,  or  shall  des-  plants,  root^?, 
troy  or  damage,  with  intent  to  steal,  any  plant,  root,  fruit,  tS:c.,  in  Gar- 
or  vegetable  production,  growing  in  any  garden,  orchard, 
nursery  ground,  hot-house,  green-house  or  conservatory,  shall, 
on  conviction  thereof,  before  a  Justice  of  the  peace,  be  liable, 
at  the  discretion  of  the  Justice,  either  to  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour  for  any 
term,  not  exceeding  one  calendar  month,  or  else  sh.all  forfeit 
and  pay,  over  and  above  the  value  of  the  article  or  articles  so 
stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money, 
not  exceeding  five  pounds,  as  to  the  Justice  shall  seem  meet. 

Sec.  34.  Every  person  who  shall  steal,  or  shall  destroy  Plant?,  Roots, 
or  damage,  with  intent  to  steal,  any  cultivated  root  or  plant  QjJ'jIJJJj^'^  '^^ 
used  for  the  food  of  man  or  beast,  or  for  medicines,  or  for 
distilling,  or  for  dying,  or  for  or  in  course  of  any  manufac- 
ture, and  growing  in  any  land  open  or  inclosed,  not  being  a 
garden,  orchard,  or  nursery  ground,  shall,  on  conviction  be- 
fore a  Justice  of  the  peace,  be  liable,  at  the  discretion  of  the 
Justice,  either  to  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  one  ca- 
lendar montli,  unless  payment  be  sooner  made. 

Sec.  53.  Every  person  who  shall  aid,  abet,  counsel,  or 
procure,  the  commission  of  any  offence,  which  is  by  this  Act 
punishable  on  summary  conviction,  shall,  on  being  convicted 
before  a  Justice  of  the  peace,  be  liable  to  the  same  forfeiture 
and  punishment  to  which  a  person  guilty  as  a  principal  offen- 
der, is  by  this  Act  made  liable. 
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Sec.  54.  Any  person  found  committing  any  offence* 
punishable  either  upon  indictment,  or  upon  summary  convic- 
tion, by  virtue  of  this  Act,  may  be  immediately  apprehended, 
without  a  warrant,  by  any  peace  officer,  or  by  the  owner  of 
the  property,  on  or  with  respect  to  which  the  offence  was 
committed,  or  by  his  servant,  oi*  by  any  person  authorised  by 
him,  and  forthwith  taken  before  some  neighbouring  Justice 
of  the  peace,  to  be  dealt  with  according  to  law  ;  and  if  any 
credible  witness  shall  prove  upon  oath  before  a  Justice  of  the 
peace,  a  reasonable  cause  to  suspect  that  any  person  has  in 
his  possession,  or  on  his  premises,  any  property  whatsoever, 
on  or  with  respect  to  which  any  such  offence  has  been  com- 
mitted, the  Justice  may  grant  a  warrant  to  search  for  such 
property,  as  in  the  case  of  stolen  goods  ;  and  any  person  to 
whom  any  property  shall  be  offered  to  be  sold,  pawned  or  de- 
livered, if  he  shall  have  reasonable  cause  to  suspect  that  any 
such  offence  has  been  committed  on,  or  with  respect  to  such 
property,  is  hereby  authorized,  and,  if  in  his  power,  is  re- 
quired to  apprehend,  and  forthwith  to  carry  before  a  Justice 
of  the  peace,  the  party  offering  the  same,  together  with  such 
property,  to  be  dealt  with  according  to  law. 

Sec.  55.  When  any  person  shall  be  charged  on  the 
ORih  of  a  credible  witness,  before  any  Justice  of  the  peace, 
with  any  such  offence,  the  Justice  may  summon  the  person 
charged,  to  appear  at  a  time  and  place  to  be  named  in  such 
summons,  and  if  he  shall  not  appear  accordingly,  then,  (upon 
proof  of  the  due  service  of  the  summons  upon  such  person, 
by  delivering  the  same  to  them,  personally,  or  by  leaving  the 
same  at  the  usual  place  of  abode,)  the  Justice  may  either  pro- 
ceed to  hear  and  determine  the  case  ex  parte,  or  issue  his 
warrant  for  apprehending  such  person,  and  bringing  him  be- 
fore himself  or  some  other  Justice  of  the  peace  ;  or  the  Jus- 
tice before  whom  the  charge  shall  be  made,  may,  if  he  shall 
so  think  fit,  without  any  previous  summons,  (unless  when  oth- 
erwise especially  directed.)  issue  such  warrant,  and  the  Jus- 
tice, before  whom  the  person  charged  shall  appear  or  be 
brought,  shall  proceed  to  hear  and  determine  the  case. 
ofF^' f*-i°"  E^^^y  s""^     money  which  shall  be  forfeited 

^^^^  for  the  value  of  any  property  stolen  or  taken,  or  for  the 
amount  of  any  injury  done,  (such  value  or  amount  to  be  as- 
signed in  each  case  by  the  convicting  Justice.)  shall  be  paid 
to  the  party  aggrieved,  if  known,  except  where  such  party 
shall  have  been  examined  in  proof  of  the  offence,  and  in  that 
case,  or  where  the  party  aggrieved  is  unknown,  such  sum 
shall  be  apphed  in  the  same  manner  as  a  penalty  ;  and  every 
sum  which  shall  be  imposed  as  a  penalty  by  any  Justice  of 
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the  peace,  whether  in  addition  to  such  vahie,  or  amount,  or 
otherwise,  shall  be  paid  to  one  of  the  Overseers  of  the  Poor 
(as  the  Justice  may  direct,)  of  the  tow-nship  or  place  in  which 
the  offence  shall  have  been  committed,  to  be  by  such  Over- 
seers paid  over  to  the  use  of  the  poor  of  such  township  or 
place ;  provided,  that  where  several  persons  shall  join  in  the 
commission  of  the  same  offence,  and  shall,  upon  conviction 
thereof,  each  be  adjudged  to  forfeit  a  sura  equivalent  to  the 
value  of  the  property,  or  to  the  amount  of  the  injury,  in  ev- 
ery such  case  no  further  sum  shall  be  paid  to  the  party  ag- 
grieved, than  that  which  shall  be  forfeited  by  one  of  such  of- 
fenders only,  and  the  corresponding  sum  or  sums  forfeited 
by  the  other  offender  or  offenders,  shall  be  applied  in  the 
same  manner  as  any  penalty  imposed  by  a  Justice  of  the 
Peace  as  is  hereinbefore  directed  to  be  applied. 

Sec.  57.-  In  every  case  of  a  summary  conviction  un-  pgid'^he  party 
der  this  Act,  w^here  the  sum,  which  shall  be  forfeited  for  the  to  be  commit- 
value  of  the  property  stolen  or  taken,  or  for  the  amount  of  t^^- 
the  injury  done,  or  which  shall  be  imposed  as  a  penalty  by 
the  Justice,  shall  not  be  paid  either  immediately  after  the 
conviction,  or  within  such  period  as  the  Justice,  shall,  at  the 
time  of  the  conviction,  appoint,  it  shall  be  lawful  for  the 
convicting  Justice  (unless  where  otherwise  specially  direct- 
ed,) to  commit  the  offender,  who  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  two  calendar  months, 
where  the  amount  of  the  sum  forfeited,  or  of  the  penalty  im- 
posed, or  of  both,  (as  the  case  may  be,)  together  with  the 
costs,  shall  not  exceed  five  pounds  ;  and  for  any  term,  not 
exceeding  four  calendar  months,  where  the  amount,  with 
costs,  shall  not  exceed  ten  pounds ;  and  for  any  term,  not 
exceeding  six  calendar  months,  in  any  other  case — the  com- 
mitment to  be  determined  in  each  of  the  cases  aforesaid  upon 
payment  of  the  amount  and  costs. 

Sec.  58.  Whei'^e  any  person  shall  be  summarily  con-  Justice  may 
vicled  before  a  Justice  of  the  Peace  of  any  offence  against  f^'scharge  m 
this  Act,  and  it  shall  be  a  first  conviction,  it  shall  be  lawful 
for  the  Justice,  if  he  shall  so  think  fit,  to  discharge  the  of- 
fender from  his  conviction,  upon  his  making  such  satisfaction 
to  the  party  aggrieved  for  damages  and  costs,  or  either  of 
them,  as  shall  be  ascertained  by  the  Justice. 

Sec.  60.    In  case  any  person  convicted  of  any  offence,  Conviction  a 
punishable  upon  summary  conviction  by  virtue  of  this  Act,  proceedin^tr^^'^ 
shall  have  paid  the  sum  adjudged  to  be  paid,  together  with 
costs  under  such  conviction,  or  shall  have  received  a  remis- 
sion thereof  from  the  Crown,  or  shall  have  suffered  the  im- 
prisonment awarded  for  the  non-payment  thereof,  or  the  im- 
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prisonment  adjudged  in  the  first  instance,  or  shall  have  been 
discharged  from  his  conviction  in  the  manner  aforesaid,  in 
every  such  case  he  shall  be  released  from  all  further  or  other 
proceedings  for  the  same  cause. 
Form  of  con  =  See.  61.  The  Justice  before  whom  any  person  shall  be 
viction.  convicted  of  any  offence  against  this  Act,  may  cause  the 
conviction  to  be  drawn  up  in  the  following  form  of  words,  or 
in  any  other  form  of  words  to  the  same  effect,  as  the  case 
shall  require,  videlicet : 

Be  it  remembered,  that  on  the  —  day  of  — — ,  in  the 

year  of  our  Lord  at  in  the  county  of  ,  A.  O., 

is  convicted  before  me  J.  P.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  County,  for  that  he,  the  said  A. 
O.,  did  (specifying  the  offence  and  the  time  and  place  and 
where  the  same  was  committed,  as  the  case  may  be)  and  I, 
the  said  J.  P.,  adjudge  the  said  A.  O.,  for  his  said  offence, 

to  be  imprisoned  in  the  (or  to  be  imprisoned  in  the 

county  gaol)  for  the  space  of  —  (or  I  adjudge  the  said  A. 

O.,  for  his  said  offence  to  forfeit  and  pay  )  (here  state 

the  penalty  actually  imposed,  or  state  the  penalty,  and  also 
the  value  of  the  articles  stolen,  or  the  amount  of  the  injury 
done,  as  the  case  may  be,)  and  also,  to  pay  the  sum  of  — 
for  costs,  and  in  default  of  immediate  payment  of  the  said 
sums,  to  be  imprisoned  in  the  county  gaol  for  the  space  of  — 
unless  the  said  sums  shall  be  sooner  paid,  (or)  and  I  order  the 
said  sums  shall  be  paid  by  the  said  A.  O.,  on  or  before  the 

—  day  of  ,  and  1  direct  that  the  said  sum  of  (the 

penalty  only)  shall  be  paid  to  —  of  aforesaid,  in  which 

the  said  offence  was  committed,  to  be  by  him  applied  accord- 
ing to  the  directions  of  the  Statute  in  that  case  made  and 
provided,  (or  that  the  said  sum  of  —  (the  penalty,)  shall  be 
paid  to,  &c.  as  before,)  and  that  the  said  sum  of  —  (L  E., 
the  value  of  the  articles  stolen,  or  the  amount  of  injury  done,) 
shall  be  paid  to  C.  D.,  (the  party  aggrieved,  unless  he  is 
unknown,  or  has  been  examined  in  proof  of  the  offence,  in 
which  case  state  that  fact,  and  dispose  of  the  whole  like  the 
penalty  as  before,)  and  I  order  that  the  said  sum  of  —  for 
costs,  shall  be  paid  to  (the  complainant.) 

Given  under  my  hand  and  seal,  the  day  and  year  first 
above  mentioned. 

Appeal:  Sec.  62.    In  all  cases  where  the  sum  adjudged  to  be  paid 

on  any  summary  conviction  shall  exceed  two  pounds,  or  the 
imprisonment  adjudged  shall  exceed  one  calendar  month,  or 
the  conviction  shall  take  place  before  one  Justice  only,  any 
person  who  shall  think  himself  aggrieved  by  any  such  convic- 
tion, may  appeal  to  the  next  Supreme  Court,  or  Court  of 


LARCENY. 


331 


General  or  (duarter  Sessions  for  the  County  wherein  the 
cause  of  complaint  shall  have  arisen  ;  Provided,  that  such 
person  shall  either  remain  in  custody  until  the  Supreme 
Court  or  Sessions,  or  enter  into  a  recognizance,  with  two 
sufficient  sureties,  before  a  Justice  of  the  Peace,  condition- 
ed personally  to  appear  at  the  said  Supreme  Court  or  Ses- 
sions and  to  try  such  appeal,  and  to  abide  the  judgment  of 
the  Court  thereupon,  and  to  pay  such  costs  as  shall  be  by 
the  Court  awarded  ;  and  upon  such  recognizance  being  en- 
tered into,  the  Justice,  before  whom  the  same  shall  be  en- 
tered into,  shall  liberate  such  person  if  in  custody,  and  the 
Court,  at  its  Sittings  or  Sessions,  shall  hear  and  determine 
the  matter  of  the  appeal,  and  shall  make  such  order  there- 
op,  with  or  without  costs  to  either  party,  as  to  the  Court 
shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal, 
or  the  affirmance  of  the  conviction,  shall  order  and  adjudge 
the  offender  to  be  punished  according  to  the  conviction,  and 
to  pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessa- 
ry, issue  process  for  enforcing  such  judgment. 

Sec.  63.  No  such  conviction  or  adjudication  made  on  certiorari 
appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  &c. 
removed  by  certiorari  or  otherwise,  into  Her  Majesty  Su- 
preme Court ;  and  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 

Sec.  64.  Every  Justice  of  the  Peace,  before  whom  Conviction 
any  person  shall  be  convicted  of  any  offence  against  this  Act,  ^J^^^ 
unless  in  case  of  an  appeal  to  the  Supreme  Court,  shall  trans- 
mit the  conviction  to  the  next  Court  of  General  or  Quarter 
Sessions,  which  shall  be  holden  for  the  county  and  place 
wherein  the  offence  shall  have  been  committed,  there  to  be 
kept  by  the  proper  officer,  among  the  Records  of  the  Court ; 
and  in  case  of  appeal  to  the  Supreme  Court  such  conviction 
shall  be  transmitted  to  the  said  Supreme  Court. 

Sec.  67.  In  summary  convictions,  under  the  Act,  be- 
fore a  Justice  of  the  Peace,  the  imprisonment  shall  always 
be  in  the  county  gaol,  and  without  hard  labour,  or  solitary 
confinement.  Perpetual. 

It  is  needful  to  remark,  that  there  is  an  express  contra-  Directions, 
diction  between  several  of  the  foregoing  clauses  under  this 
last  head.  In  Sec.  33  and  34  it  is  said,  that  the  offender, 
on  being  convicted,  "  shall  be  liable,  at  the  discretion  of  the 
Justice,  either  to  be  committed  to  the  common  gaol,  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour.    But  by  the  foregoing 
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last  recited  clause,  and  which  is  the  last  in  the  Act,  it  is  as 
expressly  enacted,  that  on  summary  convictions  under  the 
Act  before  a  Justice,  "  the  imprisonment  shall  always  be  in 
the  county  gaol,  and  ivithout  hard  labor.  These  clauses 
cannot  be  reconciled,  but  shew  quite  an  oversight  in  the 
framing  of  them.  As  the  said  last  clause  of  the  Act  is  so 
express,  it  is  presumed,  notwithstanding  the  other  clauses, 
that,  on  all  such  convictions,  the  Justice  can  adjudge  to  im- 
prisonment in  the  common  gaol  only,  and  "  without  hard 
labour^  The  course  of  proceeding  on  the  trial  of  all  such 
cases  before  a  Justice  will  be  the  same  as  in  other  cases  of  a 
criminal  or  penal  nature  triable  before  him,  and,  together 
with  the  requisite  Forms,  which  may  readily  be  filled  up  so 
as  to  answer,  will  be  found,  respectively,  under  the  Titles — 
Information,  Summons,  Warrant,  Witnesses,  Commitment. 

VI.    Larceny  by  Clerks  or  Servants. 


By  the  aforesaid  4  Vic.  Sess.  1841,  Sec.  37.  Every 
clerk  or  servant,  who  shall  steal  any  chattel,  money  or  val- 
uable security  belonging  to,  or  in  the  possession  or  power  of 
his  master,  shall,  on  conviction,  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  seven  years. 

VII.    Embezzlement,  Pledging  Unlawfully,  &c. 


Embezzle- 
ments by 
Clerks  and 
Servants. 


Embezzle- 
ment by 
Agents. 


By  the  aforesaid  4  Vic.  c.  7.  Sess.  1841.  Sec.  38. 
If  any  clerk  or  servant,  or  any  person  employed  for  the  pur- 
pose, or  in  the  capacity  of  a  clerk  or  servant,  shall,  by  vir- 
tue of  such  employment,  receive  or  take  into  his  possession, 
any  chattel,  money  or  valuable  security,  for,  or  in  the  name, 
or  on  the  account  of  his  master,  and  shall  fraudulently  em- 
bezzle the  same,  or  any  part  thereof,  every  such  offender 
shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master,  although  such  chattel,  money  or  security,  was  not 
received  into  the  possession  of  such  master  otherwise  than 
by  the  actual  possession  of  his  clerk,  servant  or  other  per- 
son so  employed,  and  every  such  offender,  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned  for  any  term,  not 
exceeding  seven  years. 

Sec.  40.  If  any  money,  or  security  for  the  payment  of 
money,  shall  be  entrusted  to  any  banker,  merchant,  broker, 
attorney  or  other  agent,  with  any  direction  in  writing,  to  ap- 
ply such  money,  or  any  part  thereof,  or  the  proceeds,  or 
any  part  of  the  proceeds,  of  such  security,  for  any  purpose 
specified  in  such  direction,  and  he  shaii,  in  violation  of  good 
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Ikithj  and  contrary  to  the  purpose  so  specified,  io  anywise 
convert  to  his  own  use  or  benefit  such  money,  security  or 
proceeds,  or  any  part  thereof,  respectively,  every  such  of- 
fender shall  be  guilty  of  a  misdemeanor,  and,  being  convic- 
ted thereof,  shall  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  fourteen  years  ;  and  if  any  chattel  or  valuable  se- 
curity, or  any  power  of  attorney,  for  the  sale  or  transfer  of 
any  share  or  interest  in  any  public  stock  or  fund,  whether  of 
this  Province,  or  of  the  Kingdom  of  Great  Britain,  or  of  Ire- 
land, or  of  any  Foreign  State,  or  in  any  fund  of  any  body 
corporate,  company  or  society,  shall  be  entrusted  to  any 
Banker,  Merchant,  Broker,  Attorney  or  other  Agent,  for 
custody,  or  for  any  specified  purpose,  without  any  authority 
to  sell,  negociate,  transfer  or  pledge,  and  he  shall,  in  viola- 
tion of  good  faith,  and  contrary  to  the  object  or  purpose  for 
which  such  clmttel,  security,  or  power  of  attorney,  shall  have 
been  entrusted  to  him,  sell,  negociate,  transfer,  pledge,  or 
in,  any  manner  convert  to  his  own  use  or  benefit,  such  chat- 
tel or  security,  or  the  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which 
such  power  of  attorney  shall  relate,  or  any  part  thereof,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being 
convicted  thereof,  shall  be  hable  to  be  imprisoned  for  any 
term  not  exceeding  fourteen  years. 

Sec.  41.  Provided  aho ays,  That  nothing  herein  be- Notisiinr  here- 
fore  contained,  relatins:  to  Ao-ents,  shall  affect  any  trustee  ^"  reuaing  lo 

J  •     ^  *       I  .  r  Agents  lo  aC- 

m  or  under  any  mstrument  whatever,  or  any  mortgagee,  of  /ect  Trustee.-^ 
any  property,  real  or  personal,  in  respect  of  any  act  done  by  or  Mortgagees 
such  trustees  or  mortgagee,  in  relation  to  the  property  com-  ^s-c^rectTv^fiP 
prised  in,  or  affected  by,  any  such  trust  or  mortgage,  nor  tmmey  on  se- 
shall  restrain  any  Banker,  Merchant,  Broker,  i\ttorney  or  other  curities,  &c. 
Agent,  from  receiving  any  money  which  shall  be  or  become 
actually  due  and  payable  upon,  or  by  virtue  of,  miy  valuable 
security,  according  to  the  tenor  and  effect  tiiereof,  in  such 
manner  as  he  might  have  done  if  this  Act  had  not  been  passed, 
nor  from  selling,  transferring  or  otherv/ise  disposing  of,  any 
securities  or  effects  in  his  possession,  upon  which  he  shall  have 
any  lien,  claim  or  demand,  entitling  him  by  law  so  to  do,  un- 
less such  sale,  transfer  or  other  disposal,  shall  extend  to  a 
greater  number  or  part  of  such  securities  or  effects  than  shall 
be  requisite  for  satisfying  such  lien,  claim  or  demand. 

Sec.  42.    If  any  factor  or  agent  entrusted,  for  the  Factors 
purpose  of  sale,  with  goods  or  merchandize,  or  entrusted  P^^^M'"g  '"r 
with  any  bill  of  lading,  warehouse  keeper  or  wharfinger's  Comir&c'''' 
certificate  or  warrant,  or  order  for  delivery  of  goods  or  mer-  en  trusted  to 
chandize,  shall  for  his  own  benefit,  and  in  violation  of  good 
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faith,  deposit  or  pledge  any  such  goods  or  merchandize,  or 
any  of  the  said  documents,  as  a  security  for  any  money  or 
iiegociable  instrument,  borrowed  or  received  by  such  factor 
or  agent,  at  or  before  the  time  of  making  such  deposit  or 
pledge,  or  intended  to  be  thereafter  borrowed  or  received, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof,  shall  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  fourteen  years  ;  but  no  such  factor 
or  agent  shall  be  liable  to  any  prosecution  for  depositing  or 
pledging  any  such  goods  or  merchandize,  or  any  of  the  said 
documents,  in  case  the  same  shall  not  be  made  a  security 
for,  or  subject  to,  the  payment  of  any  greater  sum  of  money 
than  the  amount  which,  at  the  time  of  such  deposit  or 
pledge,  was  justly  due  and  owing  to  such  factor  or  agent 
from  his  principal,  together  with  the  amount  of  any  bill  or 
bills  of  exchiangx?,  drawn  by,  or  on  account  of,  such  princi- 
pal, and  accepted  by  such  agent  or  factor. 

Where  goods  are  delivered  to  a  tradesman's  servant  to 
carry  to  a  customer,  he  is  guilty  of  larceny  in  breaking  the 
package  and  converting  them.  And  the  same  if  he  make  a 
suit  of  clothes  of  cloth,  or  shoes  of  leather,  or  change  one 
kind  of  corn  into  another,  which  were  delivered  to  him  by 
his  master,  or  came  into  his  hands  for  his  master.  But  no 
wasting  or  consuming  of  goods,  however  wilful,  is  within 
the  Act.    Sm  3  Burn's,  183-5. 

Embezzling  to  employed  in  the  public  service  of  Her  Majesty,  and  entrust- 
be  i^iiilty  of  ed,  by  virtue  of  such  employment,  with  the  receipt,  custody. 
Felony.  fnanagement  or  control,  of  any  chattel,  money,  or  valuable 
security,  shall  embezzle  the  same,  or  any  part  thereof,  or  in 
any  manner  fraudulently  apply  or  dispose  of  the  same,  or  any 
part  thereof,  to  his  own  use  or  benefit,  or  for  any  purpose 
whatsoever,  except  for  the  public  service,  every  such  offend- 
er shall  be  deemed  to  have  stolen  the  same,  and  shall  be 
deemed  guilty  of  felony,  and,  on  being  thereof  convicted  in 
due  form  of  law,  shall  be  liable  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labor  for  any  time,  not  exceed- 
ing five  years. 

Valuable  Scc.  2.    Evcry  tally,  order,  or  other  security  whatso- 

secuniies.  qyqy^  entitling  or  evidencing  the  title  of  any  person  or  body 
corporate  to  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  this  Province  or  of  the  United  Kingdom, 
or  of  Great  Britain  or  Ireland,  or  of  any  Foreign  State,  or 
to  any  share  or  interest  in  any  fund  of  any  body  corporate, 
company  or  society,  or  to  any  deposit  in  any  Savings'  Bank, 
or  any  other  Bank,  and  every  debenture,  deed,  bond,  bill, 
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note,  warrant,  order,  or  other  security  whatsoever,  for  mo- 
ney or  for  payment  of  money,  whether  of  this  Province  or  of 
the  United  Kingdom,  or  of  any  Foreign  State ;  and  every 
warrant  or  order  for  the  deUvery  or  transfer  of  any  goods  or 
valuable  thing  shall,  throughout  this  Act,  be  deemed  for 
every  purpose,  to  be  included  under,  and  denoted  by,  the 
words  valuable  security  ;  and  that  if  any  person,  so  employ- 
ed and  entrusted  as  aforesaid,  shall  embezzle  or  fraudulent- 
ly apply  or  dispose  of  any  such  valuable  security  as  aforesaid, 
he  shall  be  deemed  to  have  stolen  the  same  within  the  intent 
and  meaning  of  this  Act,  and  shall  be  punishable  thereby  in 
tlie  same  manner,  as  if  he  had  stolen  any  chattel  of  like 
value,  with  the  share,  interest  or  deposit,  to  which  such  se- 
curity may  relate,  or  with  the  money  due  on  such  security, 
or  secured  thereby,  and  remaining  unsatisfied,  or  with  the 
value  of  the  goods  or  other  valuable  thing  mentioned  in  such 
security. 

Sec.  4.  In  every  such  case  of  embezzlement  or  frau- 
dulent  application  or  disposition  as  aforesaid,  of  any  chattel,  astiietiutew's 
money  or  valuable  security,  it  shall  be  lawful,  in  the  order 
of  commital  by  the  Justices  of  the  Peace  before  whom  the 
offender  shall  be  charged,  and  in  the  indictment  to  be  pre- 
ferred against  such  offender,  to  lay  the  property  of  any  such 
chattel,  money  or  valuable  security,  as  aforesaid,  in  the 
Queen's  Majesty.  PerpetuaL 

VIII.    Receivers  of  Stolen  Property. 

By  the  aforesaid  Act,  4  Vic.  c.  7.  Sec.  45.  Every 
person  who  shall  receive  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever,  the  stealing  or  taking 
whereof  shall  amount  to  a  felony,  either  at  common  law  or 
under  this  Act,  such  person,  knowing  the  same  to  have  been 
feloniously  stolen  or  taken,  shall  be  guilty  of  felony,  and  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  seven 
years.  Provided,  that  no  person  however  tried  for  recceiv- 
ing  as  aforesaid,  shall  be  liable  to  be  prosecuted  a  second  time 
for  the  same  offence. 

Sec.  46.  Every  person  who  shall  receive  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  the 
stealing,  obtaining,  or  converting  whereof,  is  made  an  in- 
dictable misdemeanor  by  this  Act,  such  person  knowing  the 
same  to  have  been  unlawfully  stolen,  taken,  obtained,  or 
converted,  shall  be  guilty  of  a  misdemeanor,  and  may  be  in- 
dicted and  convicted  thereof,  whether  the  person  guilty  of 
the  principal  misdemeanor,  shall,  or  shall  not,  have  been 
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proviouftly  convicted  thereof,  and  such  receiver  shall  be  li- 
able to  be  imprisoned  for  any  term  not  exceeding  seven 
years. 

Sec.  51.  Where  the  steahng  or  taking  af  any  proper- 
ty whatever,  is,  by  this  Act,  punishable  on  summary  con- 
viction, any  person  who  shall  receive  any  such  property, 
knowing  the  same  to  be  unlawfully  come  by,  shall,  upon 
conviction  thereof  before  a  Justice  of  the  Peace,  be  liable  to 
the  same  forfeiture  and  punishment,  to  which  a  person,  guil- 
ty of  stealing  or  taking  such  property,  is  by  this  Act  liable. 

IX.    Reward  &c.  for  Return  of  Stolen  Propertv. 

Taking  re-  '^^  ^^^^  Same  Act  of  4  Vic.  Sess.  1841.  Sec.  49.  Any 

ward  on  pro-  persou  who  shall  corruptly  take  any  money  or  reward,  di- 
jence  of  lielp-  j.^^j.  in^jj j-ectlv,  Under  pretence  or  upon  account  of  help- 
ing to  tlie  re-  .  '  '  111  • 

rovery  ofsio-  lug  any  pcrsou  to  any  chattel,  money,  vakiable  security,  or 
Icn  properly,  other  property  whatsoever,  which  shall,  by  any  felony  or 
misdemeanor,  have  been  stolen,  taken,  obtained  or  convert- 
ed as  aforesaid,  shall,  (unless  he  cause  the  offender  to  be  ap- 
prehended and  brought  to  trial  for  the  same,)  be  guilty  of 
Felony ;  and,  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  seven  years. 
Advertising  a  ^ec.  50.  If  any  person  shall  publicly  advertise  a  re- 
reward  for  rc-  ward  for  the  return  of  any  property  whatsoever,  which  shall 
have  been  stolen  or  lost,  and  shall,  in  such  advertisement, 
use  any  words  purporting  that  no  questions  will  be  asked,  or 
shall  make  use  of  any  words  in  any  public  advertisement, 
purporting  that  a  reward  will  be  given  or  paid  for  any  pro- 
perty which  shall  have  been  stolen  or  lost,  without  seizing  or 
making  any  inquiry  after  the  person  producing  such  proper- 
ty ;  or  shall  promise  or  offer,  in  such  public  advertisement, 
to  return  to  any  pawnbroker,  or  other  person  who  may  have 
brought  or  advanced  money,  by  way  of  loan,  upon  any  pro- 
perty so  stolen  or  lost,  the  money  so  paid  or  advanced,  or 
any  other  sum  of  money  or  reward  for  the  return  of  such 
property  ;  or  if  any  person  shall  print  or  publish  any  such 
advertisement,  in  any  of  the  above  cases,  every  such  person 
shall  forfeit  the  sum  of  twenty  pounds  for  every  such  offence, 
to  any  person  who  will  sue  for  the  same  by  action  of  debt, 
to  be  recovered  with  full  costs  of  suit. 
Compounding  There  is  also  another  offence  concerning  stolen  goods, 
a  felony.  anciently  denominated  theftbote,  and  now  designated  a  com- 
pounding of felony,  which  is,  where  the  party  robbed,  not 
only  knows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends  upon  agreement  not  to  prosecute.    It  is  said  to  have 
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been  anciently  punisliable  as  felony,  but  is  now  punished 
only  with  fine  and  imprisonment,  unless  it  be  accompanied 
with  some  degree  of  maintenance  given  to  the  felon,  which 
makes  the  party  an  accessory  after  the  fact.  But  the  barely 
taking  again  one's  own  goods,  which  have  been  stolen,  is 
no  offence  at  all,  unless  some  favor  be  shewn  to  the  thief, 
1  Russell,  210. 

Information  for  Larceny. 

County  of  )        The  information  and  complaint  of  A.  L 

5  of  in  the  county  of  ,  yeoman,  made 

on  oath,  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's 

Justices  of  the  Peace  for  the  said  county,  the  —  day  of  

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  . 

The  said  A.  I.  on  his  oath,  saith,  that  on  the  —  day 

of  ,  in  this  present  year,  divers  goods  of  him  the  said 

A.  L,  to  wit,    have  feloniously  been  stolen,  taken,  and 

carried  away  from  him  the  said  A.  L,  at   aforesaid  in 

the  county  aforesaid,  and  that  he  hath  just  cause  to  suspect, 

and  doth  suspect,  that  A.  O.,  late  of   ,  in  tlie  said 

county,  labourer,  feloniously  did  steal,  take,  and  carry  away 
the  same,  [or  otherwise,  stating  the  case  according  to  the 
facts.] 

And  thereupon  he  the  said  A.  L,  prayeth  that  justice 
may  be  done  in  the  premises. 

A.  L 

Before  me, 

A.  M.,  J.  P. 

Warrant  for  Larceny. 

County  of  )        To  each  and  every  of  the  Constables  of  the 

5  township  of  ,  in  the  said  county,  and  to 

[Seal.]         the  several  Constables  of  the  otlier  townships  of 
the  said  county,  respectively. 

Forasmuch  as  A.  L  of  ,  in  the  county  of  , 

yeoman,  hath  this  day  made  information  and  complaint, 
upon  oath,  before  me,  A.  M.,  Esquire,  one  of  Her  Majes- 
ty's Justices  of  the  Peace  for  the  said  county  of  ,  that  on 

the  —  day  of  ,  in  this  present  year,  divers  goods  of  him 

the  said  A.  L,  to  wit  ,  have  feloniously  been  stolen, 

taken  and  carried  away,  from  him  the  said  A.  L  at  , 

aforesaid,  in  the  county  aforesaid  :  and  that  he  hath  just 

cause  to  suspect,  and  doth  suspect,  that  A.  O.,  late  of  

in  the  said  county,  labourer,  feloniously  did  steal,  take  and 
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carry  away  the  same,  [or  otherwise,  according  to  the  facts 
stated  in  the  information.]  These  are  therefore  to  command 
you,  and  every  of  you,  forthwith  to  apprehend  him  the  said 
A.  O.,  and  to  bring  him  before  me,  to  answer  unto  the  said 
information  and  complaint,  and  to  be  further  dealt  withal  ac- 
cording to  law.    Herein  fail  you  not.    Given  under  my  hand 

and  seal,  at  aforesaid,  the  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  . 

A.  M.,  J.  P. 

The  Form  of  a  Warrant  to  search  for  stolen  goods,  will 
be  found  under  the  Title — Search  Warrant. 

The  proceedings  before  Justices,  on  informations  of  lar- 
ceny, will  be  the  same  as  in  other  felonies,  and  will  be  found 
sufficiently  set  forth  and  explained,  under  the  respective  Ti- 
tles— Information,  Warrant,  Examination,  Bail,  Commitment, 
together  with  other  requisite  Forms. 

For  stealing  wrecked  ships  or  goods,  see  Title — Wreck. 

It  may  be  well  to  observe  here,  that  by  the  Statute  of 
the  4  Vic.  c.  3,  Sec.  12,  Sess.  1841,  Two  Justices  of  the 
peace,  may,  under  certain  limitations  and  restrictions,  try  of- 
fences coming  under  the  denomination  of  simple  larcenies ; 
for  which  more  fully,  see  Title — Sessions. 

— m — 

LEATHER,  see  HIDES. 
LETTERS  COUNTERFEIT,  &c.,  see  CHEAT. 
LETTERS  THREATENING,  see  THREATENING,  &c. 

— m — 
LIBEL. 

A  Libel,  in  a  strict  sense,  is  taken  for  a  malicious  de- 
famation, expressed  either  in  p7'inting  or  writings  and 
tending  either  to  blacken  the  memory  of  one  who  is  dead, 
or  the  reputation  of  one  who  is  alive,  and  to  expose  him  to 
public  hatred,  contempt,  or  ridicule.  It  matters  not  whe- 
ther the  libel  be  true,  or  whether  the  party  against  whom  it 
is  made,  be  of  good  or  bad  fame.  But  this  is  to  be  under- 
stood, only  when  the  prosecution  is  by  information  or  indict- 
ment. It  is  otherwise  in  an  action  to  recover  damages  for 
a  libel.    3  Burn's,  248. 
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A  criminal  prosecution  for  a  libel  can  only  be  sustained 
where  the  defamation  is  expressed,  either  in  printing,  or 
ivriting,  signs,  or  pictures.  No  defamatory  words  spoken 
will  sustain  a  criminal  proceeding,  as  for  that  offence.  See 
3  Burn's,  249. 

It  is  certain,  that  not  only  he  who  composes  a  libel,  or 
procures  another  to  compose  it,  but  also  he  who  publishes, 
or  procures  another  to  publish  it,  is  in  danger  of  being  pun- 
ished for  it. 

Also  it  hath  been  resolved,  that  the  sending  of  a  letter, 
full  of  provoking  language  to  another,  without  pubhshing  it, 
is  highly  punishable,  as  manifestly  tending  to  a  disturbance 
of  the  peace. 

In  cases  of  libel  the  offenders  may  be  condemned  to  pay 
such  fine,  and  also  to  suffer  such  corporal  punishment,  as  to 
the  Court,  indiscretion,  shall  seem  proper,  according  to  the 
heinousness  of  the  crime,  and  the  circumstances  of  the 
oflender. 

A  Justice  of  the  Peace  has  the  power  of  issuing  a  war- 
rant to  apprehend  a  person,  charged,  by  information  on 
oath,  with  the  publication  of  a  libel,  and  of  requiring  him 
to  find  bail  to  answer  such  charge,  and  for  want  of  it,  of 
committing  him  to  prison,  there  to  remain  until  he  be  deli- 
vered by  due  course  of  law.    3  Burn's,  251-5,  799. 

—m  

LICENSED  HOUSES,  see  SPIRITUOUS  LiaUORS, 
TAVERNS,  &c. 

— n — 
LIGHT  HOUSES. 

Bv  4  W.  4,  c.  25.  4  V.  278.  "  It  shall  be  lawful  for 
any  Collector  of  Light  duties,  to  call  to  his  aid,  in  the  execu- 
tion of  the  Act,  all  magistrates,  constables,  and  peace  officers, 
and  all  other  His  Majesty's  subjects,  who  are  hereby  required, 
when  called  upon,  to  afford  such  Collector  every  aid  and  as- 
sistance in  their  power,  for  the  purpose  of  carrying  into  effect 
the  several  provisions  of  the  Act."  Temporary. 

— m — 
LIME. 


By  the  Statute  32  G.  3,  c.  4.  1  V.  292.  "  All  hme, 
exposed  to  sale  in  any  part  of  this  Province,  shall  be  measured 
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by  the  officers,  appointed  for  that  purpose,  and  the  officer!^ 
so  appointed,  shall  be  sworn  to  the  faithful  discharge  of 
their  duty,  and  upon  refusal  to  accept  of  the  said  office, 
or  being  guilty  of  any  neglect  or  misbehaviour  in  the  execu- 
tion of  the  duties  thereof,  they  shall  forfeit  and  pay,  for  the 
use  of  the  poor  of  the  town  wherein  they  reside,  a  sum  not 
exceeding  three  pounds,  to  be  recovered  before  any  two  Jus- 
tices of  the  peace  for  the  same  county."  Perpetual. 

By  56  G.  3,  c.  21.  2  V.  210.  AlUime  sold,  orof- 
fered  for  sale,  shall  be  measured  and  inspected  by  one  of  the 
officers  appointed  for  that  purpose ;  and  all  lime  not  suffici- 
ently burnt,  or  otherwise  of  good  and  merchantable  quality, 
shall  be  seized  by  the  said  inspector  ;  and  every  person  of- 
fering for  sale,  or  selling  by  the  hogshead,  any  lime  in  hogs- 
heads that  shall  not  contain  at  the  least  eight  Winchester 
bushels  heaped,  or  ninety  six  gallons,  shall  forfeit  for  every 
bushel,  of  which  every  and  each  hogshead  shall  be  deficient, 
the  sum  of  ten  shillings,  and  so  in  proportion  for  every  part 
of  a  bushel,  together  with  the  hogshead  or  cask  in  which  such 
lime  shall  be  contained,  which  shall  be  seized  by  the  said  in- 
spector and  destroyed." 

"  The  inspector  of  lime  shall  receive,  from  the  seller 
thereof,  at  the  rate  of  sixpence  per  hogshead,  for  inspecting 
and  measuring  the  same." 

Sec.  5.  "  If  the  quantity  of  lime,  seized  as  aforesaid, 
shall  not  exceed  thirty-two  bushels ;  and  if  the  deficiency  of 
hme  sold  or  offered  for  sale  in  hogsheads  as  aforesaid,  shall 
not  exceed  twenty  bushels,  then,  upon  conviction  upon  the 
oath  of  one  or  more  witness  or  witnesses,  before  one  Justice 
of  the  peace,  of  the  county  where  the  offence  shall  happen  ; 
and  if  the  quantity  so  seized  shall  exceed  thirty-two  bushels, 
and  if  the  deficiency  shall  exceed  twenty  bushels,  then,  upon 
conviction  as  aforesaid,  in  any  of  His  Majesty's  Courts  of  Re- 
cord in  the  county  where  the  offence  shall  happen,  the  lime 
so  seized  shall  be  adjudged  forfeited  ;  and  the  person  who 
sold  or  offered  lime  for  sale,  in  hogsheads  deficient  as  afore- 
said, shall  be  adjudged  to  pay  the  penalty  herein  before  de- 
clared, together  with  the  costs  of  condemnation  ;  of  all  which 
penalties  and  forfeitures,  one  half  thereof  shall  go  to  the  in- 
spector or  inspectors  in  each  case,  respectively  employed,  for 
his  and  their  trouble  and  expense  of  storage  and  prosecution  ; 
the  remainder  to  the  use  of  the  poor  of  the  county  where 
such  convictions  shall  happen."  Perpetual. 

Note.  For  the  course  of  proceeding  with  regard  to 
prosecutions  upon  either  of  the  foregoing  Statutes,  and  for 
the  Forms,  which  may  be  readily  made  to  serve,  see,  respec- 
tively, Titles, — Information,  SummonSp  Conviction.    As  no 
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final  process  or  mode  is  pointed  out  by  either  of  these  Sta- 
tutes, for  enforcing  the  payment  of  any  penalty  adjudged 
against  a  party  convicted,  no  such  final  process  can  be  issued 
by  a  Justice,  either  against  the  goods  or  tlie  body  of  such 
party. 

—■m — - 

LINES  OF  TOWNSHIPS,  see  TOWNSHIP  LLNES. 

 U — • 

LORD'S  DAY. 

By  the  Statute  1  G.  3,  c.  I.  1  V.  64.  It  is  enacted,  SvMmggvo.u, 
"  In  order  that  all  persons  may  on  the  Lord's  Day  apply 
themselves  to  duties  of  religion  and  piety,  both  publicly  and 
privately,  no  tradesman,  warehouse  keeper,  shopkeeper,  or 
other  person  whatsoever,  shall,  for  the  future,  open  his,  her, 
or  their  shop,  or  warehouse  ;  or  either  by  himself,  or  herself, 
or  by  his  or  her  servant  or  servants,  child  or  children,  sell, 
expose,  or  offer  to  sale,  upon  any  bulk,  stall,  or  slied  ;  or 
send  or  carry  out  any  manner  of  goods  or  merchandize  on 
the  Lord's  Day,  or  any  part  thereof :  Provided  nevertheless, 
that  this  Act  shall  not  extend  to  prohibit  any  persons  from 
selling  or  exposing  to  sale,  milk  and  fresh  fish,  before  the 
hour  of  nine  o'clock  in  the  morning  and  after  five  o'clock  in 
the  afternoon,  on  the  said  day. 

Sec.  2.  No  person  whatsoever,  shall  do  or  exercise,  Working  or 
any  labour,  work,  or  business,  of  his  or  their  ordinary  call-  ^^'^^ 
ings,  or  other  worldly  labour,  or  sufTer  the  same  to  be  done, 
by  his,  or  their  servant  or  servants,  child  or  children,  either 
by  land  or  by  water,  (works  of  necessity  and  charity  only 
excepted,)  or  use,  or  suffer  to  be  used,  any  sport,  game, 
play  or  pastime  on  the  Lord's  Day,  or  any  part  thereof ; 
upon  pain,  that  every  person  so  offending  in  any  of  the 
particulars  before  mentioned,  upon  conviction  thereof,  upon 
the  oath  of  one  credible  witness,  before  any  one  of  His  Ma- 
jesty's Justices  of  the  Peace  of  this  Province,  or  upon  view 
of  any  Justice  of  the  Peace  ;  for  every  such  offence  shall 
forfeit  and  pay  the  sum  of  ten  shillings. 

Sec.  3.    No  tavern  keeper,  retailer  of  spirituous  li-  Kesortin^^  to 
quors,  vintner  or  other  person  keeping  a  public  house  of 
entertainment  within  this  Province,  shall,  on  any  pretence 
whatsoever,  entertain,  or  suffer  any  of  tlie  inhabitants  or 
town  dwellers  of  Hidifax,  or  any  of  the  towns,  respectively, 
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where  such  tavern  keepers,  retailers  of  spirituous  Uquors, 
vintners  or  other  persons,  keeping  public  houses  of  enter- 
tainment, respectively  dwell  ;  or  others,  not  being  strangers 
or  lodgers  in  such  houses,  or  such  as  come  thither  for  ne- 
cessary dieting  and  victualling  only,  to  abide  or  remain  in 
their  dwelling  houses,  out  houses,  or  yards,  drinking  or  idly 
Impending  their  time  on  the  Lord's  Day,  but  shall  keep  their 
doors  shut  during  the  time  of  divine  service,  on  penalty  of 
forfeiting  and  paying  the  sum  of  ten  shillings,  for  every  per- 
son so  found  drinking  or  abiding  in  such  public  houses,  or 
dependencies  thereof  as  aforesaid  ;  and  every  such  person, 
who  shall  be  found  so  drinking  or  abiding,  in  any  such  pub- 
lic house  or  dependencies  thereof  as  aforesaid,  shall  respect- 
ively forfeit  and  pay  the  sum  of  five  shillings. 

Sec.  4.  The  churchwardens  and  the  constables,  or  any 
one  or  more  of  them,  shall,  once  in  the  forenoon  and  once  in 
the  afternoon,  in  the  time  of  divine  service,  walk  through  the 
town,  to  observe  and  suppress  all  disorders,  and  apprehend 
all  oflenders  whatsoever,  contrary  to  the  true  intent  and 
meaning  of  this  Act.  And  they  are  hereby  authorised  and 
empowered,  to  enter  into  any  public  house  of  entertainment, 
to  search  for  any  such  offenders  ;  and  in  case  they  are  denied 
entrance,  they  are  hereby  empowered  to  break  open,  or  cause 
to  be  broke  open,  any  of  the  doors  of  the  said  house  and  en- 
ter therein  ;  and  all  persons  whatsoever  are  strictly  required 
and  commanded  to  be  aiding  and  assisting  to  any  constables 
or  other  officers  in  their  execution  of  this  Act,  on  the  penalty 
of  ten  shillings  for  every  neglect. 
Attending  Di-  Scc.  5.  If  any  person  whatsoever,  being  of  the  age  of 
vinu  Service.  t^yQiyg  years  or  upwards,  being  able  of  body,  and  not  other- 
wise necessarily  prevented  by  real  sickness,  or  other  unavoid- 
able necessity,  shall  for  the  space  of  three  months  together,  j 
absent  himself  or  herself  from  the  public  worship  on  the  Lord's 
Day,  shall  be  subject  to  a  fine,  that  is  to  say,  for  every  head 
of  a  family,  ten  shillings,  and  for  every  child  or  servant  five 
shillings  ;  to  be  recovered  upon  complaint  before  any  one 
Justice  of  the  Peace,  who  is  hereby  empowered  to  cause  the 
same  to  be  levied. 

Sec.  6.  All  fines  and  penalties  incurred  by  this  Act, 
are  to  be  to  the  use  of  the  poor  of  the  town  where  such  of- 
fence is  committed  ;  and  the  Justice  and  Justices  before  whom 
any  person  shall  be  convicted  of  offending  against  this  Act, 
arc  required  to  make  a  record  thereof  in  a  book  to  be  kept  by 
him  or  them. 

Sec.  7.  PVovided,  that  no  person  sliall  be  prosecuted 
for  any  ofience  before  mentioned,  unless  they  be  prosecuted 
for  the  same  within  ten  days  after  the  otFence  was  committed. 
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Sec.  8.  Every  Justice  of  the  Peace  shall  have  full  pow-  J.'""Jj^''^,^g 
er  and  authority,  either  u}3on  his  own  view,  or  other  legal  '  ^'^'^^^ 
conviction  of  any  offender  or  offenders  against  this  Act  or 
any  part  thereof,  to  levy  the  penalties,  herein  before  respect- 
ively mentioned,  in  case  the  same  shall  not,  upon  such  con- 
viction, be  paid  by  the  offender  or  offenders,  by  distress  and 
sale  of  the  offender  or  offenders  goods  and  chattels,  witii 
costs  ;  and  in  default  of  distress,  to  commit  such  offender  or 
offenders  to  the  common  gaol  of  the  county,  there  to  remain 
in  close  confinement  for  a  time  not  exceeding  forty  eight 
hours,  nor  less  than  twenty  four  hours. 

Sec.  9.  This  Act  shall  be  publicly  read  four  times  in 
every  year,  viz  : — At  the  opening  of  every  Court  of  General 
Sessions  of  the  Peace,  immediately  after  the  Grand  Jury  are 
sworn ;  and  on  every  first  Sunday  in  December,  and  every 
first  Sunday  in  June,  in  all  public  places  of  v/orship  within 
this  Province,  immediately  after  divine  service.^^  Perpetual. 

It  has  been  decided,  that  a  person  can  commit  but  one 
offence  on  the  same  day,  by  exercising  his  m'dinary  calling 
on  a  Sunday.  It  is  one  entire  offence,  whether  longer  or 
shorter  in  point  of  duration,  or  consisting  of  one  or  a  num- 
ber of  particular  acts.    3  Burn's,  265. 

By  2  W.  4,  c.  3,  ^  24.  4  V.  116.      No  person  hold-  Opening 
ing  a  shop  license,  shall  open  his,  her,  or  their  shop  or  fp^^/Jfj^'^^y^j 
warehouse,  or  either  by  himself  or  herself,  or  by  his  or  her      '  ^ 
servant  or  servants,  child  or  children,  sell,  expose,  or  offer 
for  sale,  any  manner  of  goods  or  merchandise  whatsoever, 
[bread  and  milk  excepted,]  on  the  Lord's  Day,  or  on  any 
part  thereof ;  under  the  penalty  of  five  pounds  for  every  such 
offence,  and  of  forfeiture  of  the  license. 

Sec.  25.  If  any  tavern  ke€per,  shop  keeper,  retailer  ^.^"^"'^''"^^'^ 
of  spirituous  liquors,  vintner,  or  other  person  keeping  a  pub- 
lie  house  of  entertainment  or  shop  within  this  Province,  and 
licensed  as  aforesaid,  shall  entertain  or  suffer  on  the  Lord's 
Day,  any  of  the  inhabitants  of  Hahfax,  or  of  any  of  the  towns 
respectively,  where  such  tavern-keepers,  shop-keepers,  re- 
tailers of  spirituous  liquors,  vintners,  or  other  persons  keep- 
ing public  houses  of  entertainment,  or  shops,  respectively 
dwell,  or  others  not  being  strangers  or  lodgers  in  such  houses, 
or  such  as  come  thither  for  necessary  dieting  and  victualling 
only,  to  abide  or  remain  in  or  about  their  dwelling-houses  or 
shops,  drinking  or  idly  spending  their  time,  it  shall  and  may 
be  lawful  for  any  one  Justice  of  the  Peace  for  the  county, 
either  on  his  own  view,  or  on  the  information  of  one  credible 
witness,  to  cause  the  person  or  persons,  so  offending,  to  be 
apprehended  and  committed  prisoner  to  the  county  gaol,  un- 
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less  such  offender  or  offenders  shall  enter  into  a  recognizance 
before  such  Justice,  with  one  or  more  suflicient  bondsmen, 
for  liis,  her,  or  their  appearance  at  the  next  General  Sessions 
of  the  Peace,  there  to  answer  to  such  complaint,  and  in  the 
mean  time  to  be  of  good  behaviour  ;  and  also  to  bind  over 
the  witness  or  witnesses  to  prosecute  at  such  Sessions.  Per- 
petual. 

By  the  Statute  31  G.  3,  c.  3.  1  V.  284.  No  per- 
son upon  the  Lord's  Day  shall  serve  or  execute,  or  cause  to 
be  served  or  executed,  any  writ,  process,  order,  judgment 
or  decree,  (except  in  cases  of  treason,  felony  or  breach  of 
the  peace,)  but  the  service  of  every  such  v^^rit,  process,  war- 
rant, order,  judgment,  or  decree,  shall  be  void  to  all  intents 
and  purposes  whatsoever ;  and  the  person  or  persons,  so 
serving  or  executing  the  same,  shall  be  liable  to  the  suit  of 
the  party  grieved,  and  to  answer  damages  to  him  for  doing 
thereof,  as  if  he  or  they  had  done  the  same  without  any  pro- 
cess, warrant,  order,  judgment,  or  decree  whatsoever."  Per- 
petual. 

Bail  cannot  take  the  defendant  on  a  Sunday  in  order  to 
surrender  him  ;  and  it  has  been  held,  that  a  warrant  of  com- 
mitment for  a  penalty  cannot  be  executed  on  a  Sunday,  and 
that  the  apprehension  on  that  day  is  wholly  void,  and  the 
defendant  is  entitled  to  be  discharged  out  of  custody.  3 
Btirn's,  26S. 

Information  for  luo^^king  on  the  hordes  Day,  contrary  to 
the  foregoing  Statute,  1  G.  3,  c.  L 

County  of  )         The  Information  of  A.  L,  of  ,  in 

)  the  county  aforesaid,  yeoman,  exhibited  before 
me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

Peace  for  the  said  county,  the  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  who 

saith, 

That  A.  O.,  of  in  the  county  aforesaid,  labourer, 

on  the  —  day  of  ,  in  the  year  aforesaid,  being  the  Lord's 

Day,  at  — —  in  the  said  county,  did  openly  and  publicly  do 
and  perform  the  worldly  work  and  labour  of  [here  state  the 
particular  work  done,]  contrary  to  the  Statute  in  such  case 
made  and  provided,  the  said  work  not  being  then  and  there 
a  work  of  necessity  or  charity.  A^nd  thereupon  he  the  said 
A.  L,  prayeth  that  he  the  said  A.  O.,  may  forfeit  the  sum 
often  shillings,  to  the  use  of  the  poor  of  the  said  township  of 
 ,  as  by  the  said  Statute  is  required.  A.  I. 

Before  me, 

A.  M.,  J.  P. 
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Summons  thereupon. 

County  of  )     To  A.  C,  one  of  the  Constables  of  the  town- 

 —  5  ship  of  in  the  said  county. 

[Seal.]  Forasmuch  as  information  hath  been  made  be- 
fore me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 

peace  for  the  said  county  of  ,  that  A.  O.,  of  ,  in  the 

said  county,  labourer,  on  the  —  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  being  the 

Lord's  Day,  at  the  township  of  aforesaid,  in  the  said 

county,  did  openly  and  publicly  do  and  perform  the  worldly 

work  and  labour  of  ,  contrary  to  the  Statute  in  such  case 

made  :  These  are  therefore  to  require  you  to  summon  the  said 

A.  O.  to  appear  before  me,  at  in  the  said  county,  on  — 

the  —  day  of  ,  in  the  year  aforesaid,  at — o'clock  in 

the  forenoon,  to  answer  unto  the  said  information,  and  to 
shew  cause  why  he  the  said  A.  O.  should  not  pay  the  pen- 
alty of  ten  shillings  for  the  said  offence  ;  and  be  you  then 
there  to  certify  what  you  shall  have  done  in  the  premises. 

Given  under  my  hand  and  seal,  the  —  day  of  ,  in  the 

year  aforesaid. 

A.  M.,  L  P. 

If  the  information  is  for  using  a  sport,  game,  &c.,  or  for 
any  of  the  other  offences  mentioned  in  the  Act,  the  informa- 
tion and  summons  must  be  filled  up  accordingly,  stating  the 
facts  of  the  offence  as  nearly  as  may  be  in  the  words  of  the 
Act.  For  the  form  of  a  Conviction,  where  the  course  is  by 
information,  see  the  general  form  under  the  Title — Convic- 
tion. The  general  rules  of  law  and  evidence  to  be  attended 
to,  and  the  manner  of  proceeding  on  the  hearing  before  the 
Justice,  will  be  the  same  as  in  all  similar  cases  for  the  recov- 
ery of  penalties  ;  and  will  be  found  set  forth  under  the  Titles 
— Information,  Conviction,  and  other  appropriate  Titles  of 
this  Work. 

If  the  Justice  convicts  on  his  own  view,  the  mode  of  pro- 
ceeding,  and  the  Forms  will  be  different.  In  this  case,  if  cir- 
cumstances will  permit,  the  Justice  should,  at  the  time  of 
viewing  the  work  done,  enquire  and  ascertain,  whether  it  is 
"  a  work  of  necessity  or  charity,"  or  otherwise,  so  that  he 
may  determine  on  the  case,  accordingly  ;  and  if  he  convicts 
the  party,  he  should  inform  him  thereof,  and  of  the  penalty 
imposed.  Should  the  Justice,  at  the  time  of  the  view,  not 
have  it  in  his  power  to  ascertain,  or  from  the  circumstances 
appearing  or  ascertained,  should  it  seem  doubtful  whether  the 
work  is  one  of  necessity  or  charity,  or  otherwise,  he  should 
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defer  an  immediate  conviction,  and  should  summon  the  party, 
in  the  usual  manner,  to  appear  before  him  at  a  subsequent 
time,  to  shew  cause,  if  he  have  any,  why  he  should  not  be^ 
convicted  of  the  offence  ;  and  in  this  case,  the  same  proceed- 
ings must  be  had  as  in  all  similar  cases.  Directions  relating 
to  such  proceedings  have  already  been  given  under  the  Title 
—Information,  and  other  Titles  of  this  Work.  The  follow- 
ing will  serve  as  the  form  of  such  a  Summons  to  shew  cause. 

County  of  ^     To  A.  C,  one  of  the  Constables  of  the  town- 

 ^  ship  of          in  the  said  county. 

[Seal.]  Forasmuch  as  A.  O.,  of  ,  in  the  said  coun- 
ty, labourer,  on  the  —  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  being  the  Lord's  Day, 

at  —  in  the  said  county,  did,  in  the  view  of  me  A.  M.,  Es- 
quire, one  of  Her  Majesty's  Justices  of  the  peace,  for  the  said 
county,  openly  and  publicly  do  and  perform  the  worldly  work 

and  labour  of  [whatever  the  case  may  be.]    These  are 

therefore  to  require  you  to  summon  the  said  A.  O.,  to  appear 
before  me  at  — — ,  in  the  township  of  ,  in  the  said  coun- 
ty, on  the  —  day  of  ,  in  the  year  aforesaid,  to  shew 

cause,  if  any  he  have,  why  he  should  not  be  convicted  of  the 
said  offence,  and  should  not  be  compelled  to  pay  the  penalty 
of  ten  shilhngs,  imposed  by  the  Statute  in  such  case  provid- 
ed ;  and  be  you  then  there  to  certify  what  you  shall  have  done 
in  the  premises.  Given  under  my  hand  and  seal,  the  —  day 
of  ,  in  the  year  aforesaid. 

A.  M.,  J.  P. 

In  every  case  where  the  Justice  convicts  on  his  own 
view,  the  Information  is,  of  course,  needless,  and  also  a  Sum- 
mons, except  in  the  case  just  mentioned.  In  all  cases  of 
conviction  on  view,  the  form  may  be  thus : 

County  of  ^     Be  it  Remembered,  that  on  the  —  day  of  , 

 5  y^^^  Lord  one  thousand  eight  hun- 
dred and  ,  being  the  Lord's  Day,  commonly  called  Sun- 
day, A.  O.,  of  in  the  said  county  of  ,  labourer, 

did,  in  the  view  of  me,  A.  M  .,  Esquire,  one  of  the  Justices 
of  our  Lady  the  Queen,  assigned  to  keep  the  peace  in  and  for 
the  said  county,  and  also  to  hear  and  determine  divers  felo- 
nies, trespasses,  and  other  misdemeanors  in  the  said  county 
committed,  do  and  perform  the  worldly  work  and  labour  of 

 ,  openly  and  publicly,  at  the  township  of  in  the  said 

county,  contrary  to  the  Statute  in  such  case  made  and  pro- 
vided, which  said  work  was  not  then  and  there  a  work  of 
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necessity  or  charity :  Whereupon,  it  is  considered  and  ad- 
judged by  me  the  said  Justice,  that  the  said  A.  O.  be  con- 
victed, and  he  is  accordingly  by  me  hereby  convicted  of  the 
offence  aforesaid,  upon  my  own  view  as  aforesaid,  according 
to  the  form  of  the  Statute  in  that  case  made  and  provided. 
And  I  do  hereby  adjudge  that  the  said  A.  O.,  for  the  said  of- 
I  fence  hath  forfeited  the  sum  of  ten  shilhngs,  to  be  paid  and 
appUed  as  the  law  directs.  In  witness  whereof  I  the  said 
Justice  have  to  this  present  conviction  set  my  hand  and  seal, 

at  in  the  said  county,  on  the  —  day  of  ,  in  the 

year  of  our  Lord  above  written. 

[Seal.]  A.  M.,  J.  P. 

If  the  complaint  is  for  using  a  sport,  game,  &c.,  or  any 
other  offence  mentioned  in  the  Act,  the  Conviction  must,  of 
course,  be  filled  up  accordingly,  stating  the  offence  according 
to  the  facts. 

Warrant  to  levy  the  Penalty  on  a  Conviction  for  Working, 
^c,  on  the  Lord's  Day. 

County  of  >     To  A.  C,  one  of  the  Constables  of  the  town- 

 5  ship  of  in  the  said  county,  and  to  the  other 

[Seal.]        Constables  of  the  said  township. 

Forasmuch  as  A.  O.,  of  in  the  said  county  of  , 

labourer,  is  duly  convicted  before  me  A.M.,  Esquire,  one  of 
Her  Majesty's  Justices  of  the  peace  in  and  for  the  said  county, 

for  that  he  the  said  A.  O.,  on  the  ■ —  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  being 

the  Lord's  Day,  commonly  called  Sunday,  did  do  and  perform 

the  worldly  work  and  labour  of  -,  openly  and  pubhcly,  at 

the  township  of  in  the  said  county,  contrary  to  the  Sta- 
tute in  such  case  made  and  provided,  which  said  work  was 
not  then  and  there  a  work  of  necessity  or  charity ;  whereby  he 
the  said  A.  O.  hath  forfeited  the  sum  of  ten  shillings,  which 
sum  he  the  said  A.  O.  hath  neglected  to  pay,  and  the  same  is 
not  yet  paid  ;  These  are  therefore  to  command  you,  forthwith 
to  levy  the  said  sum  of  ten  shillings,  by  distraining  the  goods 
and  chattels  of  him  the  said  A.  O.,  and  if  within  six  days 
next  after  such  distress  by  you  taken,  the  said  sum,  toge- 
ther with  reasonable  charges  for  taking  and  keeping  the  said 
distress,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels,  so  by  you  distrained  as  aforesaid,  and 
out  of  the  money  arising  by  such  sale,  that  you  do  pay  the 
said  sum  of  ten  shillings  to  the  Overseers  of  the  Poor  for  the 
said  township  of  ,  for  the  use  of  the  poor  of  the  said 
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township,  rendering  to  him  the  said  A.  O.  the  overplus 
upon  demand  ;  the  necessary  charges  of  taking,  keeping, 
and  selhng  the  said  distress  being  first  deducted.  And  if 
the  said  A.  O.  be  not  able  to  pay  the  said  sum  of  ten  shil- 
lings, and  sufficient  distress  cannot  be  found  whereon  to 
levy  the  said  sum,  that  you  certify  the  same  to  me,  together 
with  the  return  of  this  warrant.    Given  under  my  hand  and 

seal,  at  — — ,  in  the  said  county,  the  — ■  day  of  —  in  the 

year  above  written. 

A.  M.,  J.  P. 

Certificate  by  the  Constable  of  want  of  Distress,  to  be 
indorsed  on  the  Warrant* 

County  of  >        A.  C,  one  of  the  Constables  of  the  town- 

3  ship  of  •,  in  the  said  county,  maketh  oath. 

this  —  day  of  ,  in  the  year  one  thousand  eight  hundred 

and  — — -,  before  me  the  Justice  within  mentioned,  that  he 
hath  made  dihgent  search  for,  but  doth  not  know  of,  nor  can 
find,  any  goods  or  chattels  of  the  v/ithin  mentioned  A.  O., 
whereon  to  levy  the  within  sum  of  ten  shillings. 

A.  C. 

Before  me,  the  said  Justice, 

A.  M.,  J.  P. 

Commitment  thereupon  to  the  Common  Gaol. 

County  of)        To  A.  D.,  one  of  the  Constables  of  the 

)  township  of  ,  in  the  said  county  ;  and  to 

[Seal.]        the  keeper  of  the  common  gaol  at  ,  in  the 

said  county. 

Whereas  A.  O.,  of  ,  in  the  said  county,  labourer, 

was  and  is  duly  convicted  before  me  A.  M.,  Esquire,  one 
of  Her  Majesty's  Justices  of  the  Peace  for  the  said  county, 

for  that  he  the  said  A.  O.,  on  the  —  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  be- 
ing the  Lord's  Day,  commonly  called  Sunday,  did  do  and 

perform  the  worldly  work  and  labour  of  ■,  openly  and 

publicly,  at  the  township  of  — — ,  in  the  said  county,  con- 
trary to  the  Statute  in  such  case  made  ;  which  said  work  was 
not  then  and  there  a  work  of  necessity  or  charity,  whereby 
the  said  A.  O.,  hath  forfeited  the  sum  of  ten  shillings  ;  which 
sum  the  said  A.  O.,  hath  neglected  to  pay,  and  the  same  is 
not  yet  paid,  or  any  part  thereof:  And  whereas  it  duly  ap- 
pears to  me  by  the  return  of  A.  C,  one  of  the  constables  of 
the  said  township  of  ,  that  he  hath  made  diligent  search 
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for,  but  doth  not  know  of,  nor  can  fmd,  any  goods  or  chat- 
tels of  the  said  A.  C,  by  distress  and  sale  whereof  the  said 
sum  of  ten  shillings  may  be  levied,  pursuant  to  my  warrant 
duly  made  and  issued  for  the  levying  the  said  sum  of  ten 
shillings  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  A.  O.  These  are  therefore  to  command  you  the  said 
A.  D.,  constable  as  aforesaid,  to  apprehend  the  said  A.  O., 
and  convey  him  to  the  common  ga©l  at  — — in  the  said 
county,  and  deliver  him  there  to  the  keeper  of  the  said  gaol  : 
And  these  are  also  to  command  you  the  said  keeper  of  the 
said  gaol,  to  receive  him  the  said  A.  O.,  into  the  said  gaol, 
and  there  detain  him  in  close  confinement,  without  bail  or 
mainprize,  for  the  space  of —  hours  ;  and  for  so  doing  this 
shall  be  your  sufficient  warrant.    Given  under  my  hand  and 

seal,  at  aforesaid,  the  —  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  . 

A.  M.,  J.  P. 

Note.  It  will  be  seen  by  this  Act,  that  the  commit- 
ment must  be  for  not  more  than  48  nor  less  than  24  hours. 

The  foregoing  Forms  of  Warrant  of  Distress  and  Com- 
mitment will  serve,  where  the  conviction  is  for  usiog  a  game, 
sport,  &c.,  or  for  any  other  offence  specified  in  the  Act, 
only  filling  them  up  according  to  the  conviction. 

 ^  

LOTTERIES. 

By  the  4  Vic.  c.  25.  Sess.  1841.  Any  person  who 
shall  sell  or  offer  for  sale  any  ticket  for  any  lottery,  or  any 
person  who  will  purchase  any  such  ticket,  shall  forfeit  and 
pay,  for  every  such  ticket  so  sold  or  offered  for  sale,  or  pur- 
chased, a  fine  or  penalty  of  two  shilhngs  and  sixpence  ;  and 
any  person  who  shall  be  the  conductor  or  manager,  or  pro- 
prietor, or  drawer  of  any  such  lottery,  shall  pay  a  fine  or  pen- 
alty of  five  pounds. 

Sec.  2.  All  fines  and  penalties,  imposed  by  this  Act, 
shall  be  recoverable  before  any  one  Justice  of  the  Peace  of 
the  coanty  in  which  the  offence  was  committed,  by  any  per- 
son who  will  sue  for  the  same,  in  the  same  manner,  by  the 
same  means,  and  with  the  like  costs,  as  if  any  such  fine  or 
penalty  were  a  private  and  individual  debt,  due  to  the  per- 
son so  suing  for  the  same  ;  and  when,  recovered,  shall  be  paid 
to  the  Overseers  of  the  Poor  of  the  tov/aship  or  district  where 
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the  offence  was  committed,  for  the  Use  of  the  poor  thereof. 
Temporary. 

As  the  fines  under  this  Act  are  to  be  recovered  as  pri- 
vate debts,  the  course  of  proceedings  for  such  recovery,  with 
the  requisite  Forms,  will  be  found  under  the  Title, — Sum- 
mary Trials, 

- — m — - 
LUMBER. 

I.    Survey  of  Lumber. 

By  the  Statute  of  the  5  W.  4,  c.  11.  4  V.  376.  The 
following  enactments  and  regulations  are  made.  Sec.  1. 
"  All  ton  timber  which  shall  be  exported  from  this  Province, 
shall  be  straight  lined  and  well  squared,  without  offsets  or 
joints,  and  square  butted  at  both  ends,  and  shall  also  be 
squared  v/ith  not  more  than  one  inch  of  wane  on  the  edges, 
and  shall  be  free  from  all  marks  of  scoring,  rots,  splits,  or 
worm  holes,  which  may  be  detrimental  to  the  same. 

Sec.  2.  No  spruce  or  pine  timber  shall  be  less  than 
sixteen  feet  in  length,  nor  any  birch  or  other  hardwood  ton 
timber,  less  than  ten  feet  in  length  ;  nor  shall  any  ton  timber 
be  considered  merchantable,  unless  the  same  shall  square  at 
least  ten  inches  ;  and  where  the  timber  does  not  exceed  six- 
teen feet  in  length,  it  shall  be  of  equal  bigness  at  both  ends. 

Sec.  3.  Surveyors  of  lumber  shall  be  entitled  to  receive 
three  pence  per  ton,  for  surveying  ton  timber,  with  four 
pence  per  mile,  for  every  mile,  they  shall  necessarily  travel 
in  coming  to  the  place  for  performing  such  duty,  and  shall 
in  all  cases  measure  ton  timber  by  the  girth,  one  quarter 
part  of  the  girth  to  be  taken  as  the  side  of  the  square. 

Sec.  4.  Every  Surveyor  of  lumber,  before  attempting 
to  act  as  such,  shall  take  and  subscribe  the  following  oath, 
before  any  one  Justice  of  the  Peace,  who  is  hereby  authoriz- 
and  required  to  administer  the  same,  without  fee,  that  is  to 
say  :  I  do  solemnly  swear,  that  I  will  faithfully,  impartially, 
truly,  and  to  the  best  of  my  skill,  knowledge  and  ability, 
execute,  do,  and  perform  the  office  and  duty  of  a  Surveyor 
of  lumber,  according  to  the  true  intent  and  meaning  of  an 
Act,  entitled  '  An  Act,  to  regulate  the  survey  of  timber  and 
lumber,  and  to  repeal  certain  Acts  now  in  force,'  and  that  I 
will  give  a  true  and  faithful  account  of  the  number,  dimen- 
sions, and  measurement  of  all  such  timber  or  lumber  as  may 
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be  submitted  to  my  inspection  and  judgment,  accordftig  to 
the  best  of  my  knowledge,  and  that  I  will  not  at  any  time,  wil- 
fully change  any  article  of  lumber  that  may  be  entrusted  to 
me  for  the  purpose  of  being  so  surveyed," — which  oath,  every 
such  person  shall  deliver  to  the  Clerk  of  the  Peace  for  the 
county  or  district  in  which  he  shall  be  appointed,  together 
with  the  private  mark  which  he  shall  adopt ;  and  the  said 
Clerk  shall  grant  a  certificate  to  every  such  person,  of  his 
having  taken  and  subscribed  the  said  oath,  and  the  said  per- 
sons shall  thereafter  continue  in  such  office  until  the  annual 
appointment  of  town  officers,  and  it  shall  be  lawful  for  such 
Surveyors,  to  survey  timber  or  lumber  in  any  part  of  the 
county  or  district  in  which  they  are  appointed. 

Sec.  5.  "  All  surveyors  of  lumber  shall,  personally  and 
diligently,  examine  and  survey  all  ton  timber  and  lumber  of 
every  kind  a,nd  description,  when  called  upon  so  to  do,  and 
see  that  the  same  is,  and  shall  be,  in  all  respects  conformable 
to  the  several  provisions  and  directions  of  this  Act,  and  shall 
reject  any  timber  or  lumber  which  shall,  in  any  respect,  be 
contrary  to  or  objectionable  under  this  Act,  (of  which,  each 
surveyor  shall  provide  himself  with  a  copy,)  and  shall  refuse 
to  pass  the  same,  and  after  rejecting  and  refusing  such  ob- 
jectionable timber  or  lumber,  the  said  surveyor  shall  furnish 
the  buyer  and  seller,  each  with  a  true  and  faithful  account 
in  writing  of  the  number,  dimensions,  and  measurement  of 
the  articles  he  shall  have  so  surveyed  and  find  to  be  merchant- 
able ;  and  every  such  account,  duly  certified  under  the  hand 
of  the  surveyor,  shall  be  final  and  conclusive  between  the 
buyer  and  seller.  Provided,  that  if  any  dispute  shall  arise 
between  the  buyer  and  seller  of  any  article  of  timber  or  lum- 
ber, the  person  dissatisfied  may  call  upon  three  skilful  and 
disinterested  persons,  being  surveyors  of  lumber,  regularly 
appointed  and  sworn,  who  shall  re-survey  and  examine  the 
said  timber  or  lumber  ;  and  their  determination,  or  that  of 
any  two  of  them,  shall  be  conclusive  ;  and  if  the  opinion  of 
the  first  surveyor  shall  be  confirmed,  then  the  buyer  is  to  pay 
the  expense  of  the  second  survey,  but  if  the  same  be  not 
confirmed,  the  expense  of  such  second  survey  shall  be  paid 
by  the  first  surveyor." 

Sec.  6.  "  All  dimension  deals  shall  be  cut  to  the  lengths 
of  twelve,  fourteen,  sixteen,  eighteen,  twenty,  and  twenty 
one  feet,  and  of  the  breadth  of  nine,  eleven,  and  twelve 
inches,  to  the  thickness  of  three  inches  each,  having  an  al- 
lowance of  one  inch  and  not  exceeding  two  inches,  on  the 
length,  of  one  fourth  of  an  inch  and  not  exceeding  one  half 
of  an  inch  on  the  breadth,  of  one-eighth  of  an  inch  and  not 
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exceeding  one-fonrlh  of  an  inch  on  the  thickness,  to  be 
sawed  smooth  and  fair,  of  equal  width  and  thickness  at  both 
ends,  to  be  butted  at  both  ends  with  a  saw,  and  the  stubshot 
to  be  sawn  off:  to  be  free  from  rots,  sap-stains,  large  knots, 
rents,  shakes,  worm  holes,  wane,  and  augur  holes." 

Sec.  7.  "  Ail  plank  intended  for  exportation  out  of  this 
Province,  except  hard  wood  plank,  shall  be  sawed  at  least 
three  inches  and  one-eighth  of  an  inch  in  thickness,  at  least 
nine  inches  in  width,  and  at  least  ten  feet  and  not  over 
twenty  feet  in  length,  and  shall  be,  in  all  other  respects,  the 
same  as  is  herein  before  prescribed  and  directed  with  respect 
to  dimension  deals." 

Sec.  10.  All  lath-wood  shall  be  of  fresh  growth,  straight 
rift,  free  from  bark,  hearts  and  knots  ;  to  be  measured  by  the 
cord  of  four  feet  high,  and  eight  feet  long,  and  piled  as  close 
as  it  can  be  laid  ;  all  prime  shingles  shall  be  eighteen  inches 
long,  not  less  than  four  inches  wide,  and  three  eighths  of  an 
inch  thick  at  the  butt,  free  from  sap  and  worm  holes,  to  be 
put  up  in  bundles  not  less  than  twenty-five  feet  tier,  or  courses, 
to  twenty  inches  wide  ;  four  of  which  bundles  shall  be  reckon- 
ed a  thousand  ;  shipping  shingles  for  exportation,  shall  be 
half  an  inch  thick  at  the  butt ;  the  said  thickness  to  be  con- 
tinued three  fourths  of  the  length  and  shaved  from  thence  to 
the  point,  and  shall  also  be  from  four  to  four  and  one  half 
inches  wide  throughout :  and  that  the  account  shall  be  taken 
by  the  tale  of  ten  hundred  to  the  thousand,  and  all  prime 
shingles  manufactured  in  the  same  manner,  shall  be  subject  to 
the  like  rules  and  regulations. 

Sec.  11.  Ail  hogshead  staves  shall  be  forty  two  inches 
long,  three  fourths  of  an  inch  thick  on  the  thinnest  edge,  and 
not  exceeding  one  inch  on  the  back  ;  and  shall  also  be  from 
three  and  one  half  inches,  to  five  and  one  half  inches  wide  ; 
and  all  barrel  staves  shall  be  thirty  two  inches  long,  one  half 
inch  thick  on  the  thinnest  edge,  and  not  exceeding  three 
fourths  of  an  inch  thick  on  the  back,  the  whole  to  be  of  good 
rift,  free  of  twists,  fairly  split,  and  free  from  knot-holes,  rot- 
ten knots,  worm  holes,  and  shakes,  and  the  account  shall  be 
taken,  by  the  tale  of  twelve  hundred  to  the  thousand. 

Sec.  12.  If  any  Surveyor  of  lumber  shall  certify  as 
merchantable,  for  exportation,  any  ton  timber,  or  any  article 
of  lumber,  contrary  to  any  or  either  of  the  provisions  of  this 
Act,  he  shall  forfeit  and  pay,  for  each  and  every  offence,  a 
sum  not  less  than  two  pounds,  nor  more  than  five  pounds. 

Sec.  13.  If  any  person  shall  ship  or  export  out  of  this 
Province,  as  merchantable,  any  ton  timber,  or  any  article  or 
description  of  lumber,  herein  mentioned  and  directed  to  be 
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surveyed,  which  shall  not  have  been  regularly  surveyed  by  a 
sworn  Surveyor,  and  by  him  certified  as  merchantable  and 
fit  for  exportation,  he  or  they  shall  forfeit  and  pay,  for  each 
and  every  offence,  the  sum  of  ten  pounds. 

Sec.  14.  When  any  contract  or  bargain  shall  be  made 
for  any  quantity  of  timber  or  lumber,  of  any  description  here- 
in before  mentioned  for  exportation,  the  same  shall  be  un- 
derstood to  be  for  timber  or  lumber  according  to  the  direc- 
tions and  provisions  of  this  Act ;  and  no  person  shall  be 
obliged  to  receive  any  other  kind  of  timber  or  lumber,  un- 
less such  person  shall  have  previously  made  a  special  agree- 
ment in  writing  for  the  same,  specifying  particularly,  the 
nature,  dimensions,  and  description  of  timber  or  lumber 
agreed  to  be  received. 

Sec.  15  &  16.  Every  surveyor  of  lumber  shall,  at 
the  time  of  making  a  survey,  mark  on  every  stick  of  ton 
timber  by  him  surveyed,  the  exact  number  of  cubic  feet 
such  stick  shall  contain,  together  witli  the  initial  letters  of 
his  own  name,  and  that  of  the  private  mark  of  the  purclia- 
ser ;  and  on  all  deals  and  plank,  the  surveyor  shall  mark 
with  lead  on  the  end,  the  length,  breadth,  thickness,  and 
superficial  contents  thereof,  respectively,  and  also  the  sur- 
veyor's private  mark  ;  and  all  boards,  such  surveyor  shall 
mark  with  the  superficial  contents  thereof  respectively,  and 
with  the  said  surveyor's  private  mark.  And  if  any  person 
shall  cut,  deface,  or  otherwise  destroy,  any  marks  so  to  be 
made  on  any  stick  of  ton  timber,  or  upon  any  deals,  planks, 
or  boards  respectively,  without  the  knowledge  or  permission 
of  the  owner  thereof,  every  such  person,  so  offending,  shall 
forfeit  and  pay  for  every  such  offence,  a  sum  not  exceeding 
twenty  shillings,  nor  less  than  ten  shillings. 

Sec.  17.  Every  surveyor  of  lumber  shall  be  entitled 
to  demand  and  receive,  for  his  labour  and  trouble  in  sur- 
veying the  several  articles  following,  the  sums  herein  after 
mentioned,  that  is  to  say,  for  surveying  and  measuring  all 
deals,  planks,  scantling,  and  boards,  nine  pence,  for  every 
thousand  superficial  feet  thereof,  and  the  further  sum  of 
three  pence,  for  every  tiiousand  superficial  feet,  for  marking 
the  sauie  :  and  for  all  lathwood,  sixpence  per  cord  ;  and  for 
all  shingles,  three  pence  per  thousand  ;  and  for  all  hogs- 
head staves,  one  shilling  and  sixpence  for  every  thousand 
thereof,  according  to  the  tale  thereof,  respectively,  which 
rates  for  the  survey  of  merchantable  lumber,  as  well  as  those 
herein  before  prescribed  for  surveying  merchantable  timber, 
shall  be  paid  by  the  seller,  who  shall  employ  or  have  the 
choice  of  the  surveyor ;  and  the  seller  shall  remove  or  cause 
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to  be  removed,  at  his  own  expense,  whatever  may  obstruct 
or  prevent  the  surveyor  from  ascertaining,  with  facihty,  the 
measurement,  manufacture,  or  quality  of  any  article  of  lum- 
ber or  timber,  and,  v^^hen  required,  the  same  shall  be  cant- 
ed :  Provided  always,  that  no  purchaser  of  any  article  of 
lumber  or  timber,  w^ho  shall  purchase  the  same  after  it  has 
been  surveyed,  shall  be  required  to  pay  for  the  expense  of 
survey,  unless  such  purchaser  shall  require  a  new  survey 
thereof,  or  shall  have  made  a  special  agreement  for  the  pay- 
ment of  such  expense. 

Sec.  18.  The  Surveyor  shall  mark  all  timber  and  ar- 
ticles which  do  not  correspond  with  the  provisions  of  this 
Act,  as  refuse;  and  for  such  survey  and  marking,  shall  be 
entitled  to  the  same  fees  as  he  is  by  this  Act  entitled  to,  for 
surveying  and  marking  merchantable  articles. 

Sec.  19.  All  fines  and  forfeitures  hereby  imposed, 
shall  be  recovered,  with  costs  of  suit,  before  any  two  Justi- 
ces of  the  Peace  of  the  county  or  district  where  the  offence 
was  committed,  at  the  suit  of  any  person  who  will  sue  for 
the  same,  in  the  same  manner,  and  by  the  same  means,  as 
if  the  same  were  private  debts  ;  and  shall  be  paid  and  ap- 
plied, one  half  to  the  use  of  the  poor  of  the  town  or  place 
where  such  offence  was  committed  ;  and  the  other  half  to  the 
person  who  will  sue  for  the  same. 

Sec.  20.    All  prosecutions  under  this  Act  shall  be 
commenced  within  twelve  months  after  the  time  the  ofience 
was  committed.  Annual. 
Directions.  As  the  Act  directs  that  all  fines  thereby  imposed  shall 

be  recovered  in  the  same  manner  as  private  debts,  the  re- 
quisite directions  and  forms,  in  suits  for  the  recovery  of  such 
fines,  will  be  found  under  the  Title — Summary  Trials. 
Ail  previous  Acts,  regulating  the  qualities  and  survey  of  the 
several  articles  of  timber  and  lumber  mentioned  in  the  fore- 
going Act,  are,  by  the  said  Act,  repealed — some  expressly 
and  others  virtually. 

By  the  6  Vic.  c.  34,  Sess.  1843,  the  8th  and  9th  Sec- 
tions of  the  before  recited  Act  are  repealed,  and  the  follow- 
ing enactments  are  made,  in  place  thereof : — "  All  mer- 
chantable boards,  plank,  and  scantling,  except  what  is 
commonly  called  hardwood,  shall  be  square  edged  with  the 
saw  ;  all  clear  boards  shall  not  be  less  than  one  inch  thick, 
and  merchantable  boards,  not  less  than  seven-eighths  of  an 
inch  thick,  nor  shall  any  board  be  deemed  merchantable, 
unless  it  contain  ten  feet  superficial  measure,  and  which  is 
not  sawed  of  equal  thickness  throughout,  or  which  is  not 
free  from  rots,  worm  holes,  wane  and  augur  holes. 
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Sec.  3.  No  person  agreeing  for,  or  purchasing  boards, 
shall  be  obliged  or  required  to  take  or  receive  any  greater 
quantity  than  ten  per  cent,  of  plank  with  or  as  part  of  such 
boards,  unless  there  shall  have  been  a  special  agreement 
previously  made  to  that  effect.  Annual. 

II.    Bringing  Lumber,  &c.  down  Rivers. 

By  the  Statute  of  the  58  G.  3,  c.  31.  3  V.  35,  made 
perpetual  by  the  1  &  2  G.  4,  c.  10,  it  is  enacted,  "That 
logs  and  lumber  of  any  kind  may  be  brought  down  the  fresh 
water  rivers  at  such  times  of  the  year  as  the  Justices  in  their 
Sessions  may  appoint,  doing  as  little  damage  as  possible  to 
the  owners  of  adjoining  lands ;  and  that  persons  engaged  in 
the  timber  and  lumber  trade,  may  remove  obstructions  in 
such  rivers,  at  such  times  as  shall  be  most  convenient,  un- 
der the  regulations  established  by  the  General  or  Special 
Sessions.  Provided,  that  no  mill  dam  may  be  removed. 
And  the  General  or  Special  Sessions  may  make  such  rules 
and  regulations  as  may  be  necessary,  respecting  the  bring- 
ing lumber  and  other  articles  down  rivers,  and  may  impose 
a  penalty  for  breach  thereof,  of  not  less  than  five  shillings 
nor  more  than  two  pounds  ;  to  be  recovered  in  any  Court 
of  Record,  one  half  thereof  to  the  person  who  shall  sue  for 
the  same,  and  the  other  half  for  the  repair  of  roads  and 
bridges  in  the  county."  Temporary. 

 W>  

LUNATICS. 

By  the  14  &  15  G.  3,  c.  5.  1  V.  187.  Where  per- 
sons by  lunacy,  or  otherwise,  are  furiously  mad,  and  dan- 
gerous to  be  permitted  to  go  abroad,  it  shall  be  lawful  for 
two  Justices  where  such  lunatic  is  found,  by  warrant  direct- 
ed to  the  Constables,  Church  Wardens  and  Overseers  of  the 
Poor  of  the  tov/nship  or  place,  to  cause  such  person  to  be 
apprehended  and  kept  safely  locked  up  in  some  secure  place 
within  the  county,  as  such  Justices  direct ;  and  if  such  Jus- 
tices find  it  necessary,  to  be  there  chained,  if  the  last  legal 
settlement  of  such  person  be  in  any  place  within  such  coun- 
ty ;  and  if  such  settlement  be  not  there,  such  person  shall 
be  sent  to  the  place  of  his  last  legal  settlement,  by  a  pass, 
and  shall  be  locked  up  and  chained,  by  warrant  of  two  Jus- 
tices of  the  county  to  which  such  person  is  to  be  sent;  and 
the  charges  of  removing,  maintaining,  and  curing  such  per- 
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son,  during  such  restraint,  (which  shall  be  for  such  time 
only  as  such  madness  continues,)  shall  be  paid,  being  first 
proved  upon  oath,  by  order  of  two  Justices  directing  the 
Church  Wardens  or  Overseers  of  the  Poor,  where  any  goods 
lands  or  tenements  of  such  person  be,  to  seize  and  sell  so 
much  of  the  goodsj  or  receive  so  much  of  the  rents  of  the 
lands,  as  is  necessary  to  pay  the  same  ;  and  to  account  for 
what  is  so  seized,  sold,  or  received,  to  the  next  Sessions  of 
the  peace  ;  but  if  such  person  hath  not  an  estate  to  pay  the 
same,  over  and  above  what  is  sufficient  to  maintain  his  or  her 
family,  then  such  charge  shall  be  paid  by  the  township  or 
place  to  which  such  person  belongs,  by  order  of  two  Justices, 
directed  to  the  Church  Wardens  or  Overseers.  Provided, 
that  nothing  herein  contained  shall  extend  to  abridge  the 
prerogative  of  His  Majesty,  or  the  Chancellor,  concerning 
such  lunatics,  or  restrain  any  friend  or  relation  of  such  luna- 
tics from  taking  them  under  their  own  care.  Perpetual. 

Warrant  to  secure  a  Lunatic, 

County  of  )        To  the  Constables  of  the  township  of  

5  the  Church  Wardens  of  the  Parish  of  ,  and 

[Seal.]         the  Overseers  of  the  Poor  of  the  said  townsliip 

[Seal.]         of  —  ,  in  the  said  county  of  . 

Whereas  it  hath  been  proved  before  us  A.  M.,  and 
A.  N.,  Esquires,  two  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  county,  upon  the  oaths  of  A.  W.,  in  the 

county  aforesaid,  yeoman,  that  A.  L.,  late  of  ,  in  the 

county  of   ,  yeoman,  frequently  goeth  at  large  in  the 

said  township  of  ,  and  that  he  the-said  A.  L.,  is,  by 

lunacy,  so  far  disordered  in  his  senses,  that  he  is  dangerous 
to  be  permitted  to  go  abroad  ;  and  that  his  last  legal  settle- 
ment is  in  the  township  of  — ,  in  the  said  county  of  

These  are  therefore  to  authorise  and  require  you,  and  every 
of  you,  to  cause  the  said  A.  L.,  to  be  apprehended  and  kept 

safely  locked  up  in  the  house  of  A.  K.,  at   in  the  said 

county,  the  said  A.  K.,  being  willing  to  keep  and  entertain 
him  the  said  A.  L.,  for  a  reasonable  allowance  in  that  be- 
half, and  the  said  house  being  a  secure  place  :  And  the  said 
A.  L.,  is  to  be  kept  so  locked  up,  only  so  long  as  such  lu- 
nacy or  disorder  shall  continue  and  no  longer.    Given  under 

our  hands  and  seals,  at  in  the  said  county,  this  —  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  . 

A.  M.,  J.  P. 
A.  N.,  J.  P. 
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Order  to  charge  a  Lunations  Estate  tcith  his  Keeping, 
Maintenance,  and  Cure. 

County  of  >        To  the  Church  Wardens  of  the  Parish  of 

^  .J  and  the  Overseers  of  the  Poor  of  the 

[Seal*]        township  of  — ,  in  the  said  county  of  . 

[Seal.] 

Whereas  A.  L.,  late  of  — — ,  in  the  said  county,  yeo- 
man, being  a  person  lunatic,  and  so  far  disordered  in  his 
senses,  that  he  was,  and  is,  dangerous  to  be  permitted  to  go 
abroad,  hath  by  warrant  under  the  hands  and  seals  of  us  A. 
M.,  and  A.  N.,  Esquires,  two  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  been  apprehended  and 

safely  locked  up  in  the  house  of  A.  K.,  at  in  the  said 

county,  the  said  house  being  a  secure  place  for  that  purpose  ; 
and  whereas  it  appears  to  us,  on  the  oaths  of  C.  W.,  one  of 

the  church  wardens  of  the  said  parish  of  ,  and  O.  P., 

one  of  the  Overseers  of  the  Poor  of  the  township  of  ,  in 

the  said  county,  that  they  the  said  church  warden  and  over- 
seer have  reasonably  expended  the  sum  of  ,  in  removing 

the  said  A.  L.,  to  the  said  house  of  the  said  A,  K.,  and  in 
keeping,  maintaining,  and  curing  him  there  ;  These  are 
therefore  to  authorise  and  command  you,  to  seize  and  sell  so 
much  of  the  goods  and  chattels,  and  to  receive  so  much  of 
the  annual  rents  of  the  lands  and  tenements  of  him  the  said 
A.  L.j  within  your  said  parish  and  township,  as  shall  be  ne- 
cessary to  pay  the  same  ;  and  for  what  shall  be  so  seized, 
sold,  or  received  by  you,  you  are  to  account  at  the  next 
General  Sessions  of  the  Peace  to  be  holden  for  the  said  coun- 
ty.   Given  under  our  hands  and  seals,  at  in  the  said 

county,  the  —  day  of   in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  . 

A.  M.,  J.  P. 
A.  N.,  J.  P. 

— m — 

MADNESS,  see  DOGS  and  LUNATICS. 

— — 
MAIM, 

Maim,  is  such  a  hurt  of  any  part  of  a  man's  body,  where- 
by he  is  rendered  less  able,  in  fighting,  either  to  defend  him- 
self, or  annoy  his  adversary.    The  cutting  off,  or  disubliiig,. 


on 


MAIM. 


or  weakening  a  man's  hand,  or  finger,  or  striking  out  his  eye, 
or  fore-tooth,  or  castrating  him,  are  said  to  be  maims  :  but 
the  cutting  off  his  ear  or  nose  were  not  esteemed  maims  at 
the  common  lawj  because  they  do  not  weaken  but  only  dis- 
figure him. 

It  is  not  every  trifling  assault  that  will  justify  an  imme- 
diate and  grievous  maim,  such  as  cutting  off  a  leg  or  hand, 
or  biting  off  a  joint  of  a  man's  linger,  unless  it  happen  acci 
dentally,  without  any  cruel  and  malignant  intention,  or  after 
the  blood  was  heated  in  the  scufiie  ;  but  it  must  appear  that 
the  assault  v/as  in  some  degree  proportionable  to  the  maim. 
3  Burn's,  296-9. 

The  following  enactments  concei-ning  maim  have  been 
made  by  the  4  Vic.  c.  6.  Sess.  1841. 
Shooting  a?,  gg^^  I0.    Whosoever  Unlawfully  and  maliciouslv  shall 

cutting  and        i      ^    ^  i    n    i       i        •  x  •  • 

maimin*^  with  snoot  at  any  person,  or  snail,  by  drawmg  a  trigger,  or  m  any 
intent  to  dis-  other  manner  attempt  to  discharge  any  kind  of  loaded  arms, 
figure.  ^j^y  person,  or  shall  stab,  cut,  or  wound  any  person,  with 

intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or 
disable  such  person,  or  to  do  some  other  grievous  bodily  harm 
to  such  person,  or  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  any  person,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  for  the  term  of  his  natural  life,  or  for  any  term 
not  less  than  one  year,  as  the  Court  shall  award. 
Sending  ex-  Sec.  11.    Whosoever  shall  Unlawfully  and  maliciously 

plos.ve  sub-  ggj^^  ^j.  (jgiiYQj.  (_q  qj-  causc  to  be  taken  or  received  by  any 
with  intent  to  pcrsou,  an  explosive  substance,  or  any  other  dangerous  or 
do  harrri.  noxious  thing,  or  shall  cast  or  throw  upon,  or  otherv/ise  ap- 
ply to,  any  person  any  corrosive  fluid  or  other  destructive 
matter,  with  intent,  in  any  of  the  cases  aforesaid,  to  burn, 
maim,  disfigure,  or  disable  any  person,  or  to  do  some  other 
grievous  bodilv  harm  to  any  person,  and  whereby,  in  any  of 
the  cases  aforesaid,  any  person  shall  be  burned,  maimed,  dis- 
figured or  disabled,  or  receive  som^e  other  grievous  bodily 
harm,  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  imprisoned  for  the  term  of  his  natural  life, 
or  for  any  term  not  less  than  one  year,  as  the  Court  shall 
award. 

It  is  not  necessary  that  the  malicious  intention  should 
be  conceived  against  any  particular  individual.  If  it  be  against 
all  persons  who  may  happen  to  come  within  the  scope  of  the 
perpetrator's  design,  the  paiticular  mischief  done  to  any  one, 
will  be  connected  with  the  general  malignant  intent,  and  so  the 
case  will  fall  within  the  Statute.  If  the  maim  or  bodily  harm 
come  not  within  any  of  the  descriptions  in  the  Act,  yet  it  is 
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indictable  at  the  common  law,  and  may  be  punished  by  fine 
and  imprisonment ;  or  the  party  injured  may  bring  an  action 
of  trespass,  in  which  he  shall  recover  damages.  See  3  Bimi's, 
296  to  299. 

I  As  a  maim  under  the  before  mentioned  Act  is  thereby  ^ 

made  a  felony,  the  same  proceedings  must  be  had  by  and 
before  Justices,  and  the  same  Forms  will  serve,  on  informa- 
tions for  any  such  offence,  as  in  other  felonies  ;  as  to  which 
proceedings  and  Forms,  see,  respectively,  Tides, — Informa- 
i  tion,  Warrant,  Examination,  Bail,  Commitment.  Justices 
I  should  be  very  cautious  as  to  letting  to  bail  in  cases  of  serious 
maim,  and  should  not  do  it  in  any  case  where  life  is  en- 
dangered. 

— m — 

MALICIOUS  INJURIES. 

I.    To  Cattle. 

By  the  4  &  5  G.  4,  c.  4,  3  V.  181.  ''If  any  person 
shall  maliciously,  unlawfully,  and  willingly,  kill,  maim, 
wound,  or  otherwise  hurt,  any  horse,  mare,  gelding,  ox, 
bull,  cow,  steer,  heifer,  sheep,  or  other  cattle ;  every  such 
offender  or  offenders  shall  forfeit  and  pay  unto  the  party 
aggrieved,  treble  the  damage  which  he  shall  sustain  ;  to  be 
recovered  by  action  of  trespass,  or  upon  the  case,  in  any 
j     Court  of  Record." 

Sec.  2.    Any  person  who  shall  be  duly  convicted  of 
.ach  offence,  in  the  Supreme  Court,  or  Genera!  or  Quarter 
I      Sessions,  shall  suffer  such  punishment  by  imprisonment  or 
j      public  whipping,  as  such  Court  shall  in  their  discretion  ad- 
I      judge.    Provided,  that  nothing  herein  contained  shall  sub- 
ject any  person  to  be  punished  or  imprisoned  under  the  di- 
rections of  this  clause,  who  shall  be  proceeded  against  for 
damages  by  the  party  aggrieved :  nor  shall  any  person  who 
shall  have  been  punished  or  imprisoned  under  the  directions 
of  this  clause,  be  liable  to  any  suit  or  action  at  the  instance 
of  the  party  aggrieved ;  but  such  punishment  or  imprison- 
ment shall  be  forever  a  bar  to  any  such  action  or  suit." 
FerpetuaL 

Note.  This  Act  repeals  a  former  Act  of  the  8  G.  3, 
c.  2,  on  the  same  subject.  The  Sessions  cannot  now  try 
this  offence,  and  the  punishment  of  public  whipping  is,  in 
all  cases,  abolished. 
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II.    To  Real  or  Personal  Property. 

By  the  2  W.  4,  c.  48,  4  V.  167.  If  any  person  shall 
wilfully  and  maliciously  destroy,  or  commit  any  damage,  in- 
jury or  spoil,  to  or  upon  any  real  or  personal  property  what- 
soever, either  of  a  public  or  private  nature,  for  which  no  re- 
medy or  punishment,  (other  than  a  civil  suit  or  action,)  is 
provided,  or  can  be  inflicted  by  the  Laws  or  Statutes  of  this 
Province,  or  in  force  therein,  every  such  person  shall  be  guilty 
of  a  misdemeanor,  and  being  duly  convicted  thereof  in  His 
Majesty's  Supreme  Court,  or  before  any  General  or  Quarter 
Sessions,  shall  forfeit  and  pay  such  fine  or  penalty,  not  ex- 
ceeding twenty  pounds,  or  shall  suffer  such  punishment  by 
imprisonment  in  the  county  jail,  or  bridewell,  or  house  of  cor- 
rection at  Halifax,  for  such  space  of  time  not  exceding  two 
years,  or  by  fine  and  imprisonment  as  aforesaid,  as  such  Court 
shall  in  their  discretion  adjudge. 

Sec.  2.  All  fines  levied  and  received  under  the  Act, 
shall,  in  case  of  injury  to  private  property,  be  paid  to  the  party 
aggrieved,  (if  known,)  except  where  such  party  shall  have 
been  examined  in  proof  of  the  offence  ;  and  in  such  case,  or 
where  any  public  right  or  property  is  concerned,  such  fines 
shall  be  paid  to  the  King. 

Sec.  3.  Nothing  herein  contained  shall  extend  to  any 
case,  where  the  party  trespassing  acted  under  a  fair  and  rea- 
sonable supposition  that  he  had  a  right  to  do  the  act  com- 
plained of ;  nor  to  any  trespass,  not  being  wilful  and  mali- 
cious ;  but  every  such  trespass  shall  be  punishable  in  the 
same  manner  as  before  this  Act. 

Sec.  4.  Every  person  who  shall  aid,  abet,  counsel,  or 
procure  the  commission  of  any  offence  punishable  under 
this  Act,  shall  be  liable  to  be  indicted  and  punished  as  a 
principal  offender. 

Sec.  5.  Every  punishment  by  this  Act  to  be  imposed 
or  inflicted  upon  any  person  maliciously  committing  any 
offence,  shall  equally  apply  and  be  enforced,  whether  the 
offence  shall  be  committed  from  malice  conceived  against 
the  owner  of  the  property,  in  respect  of  which  it  shall  be 
committed,  or  otherwise.  Temporary. 
Directions.  On  complaint  being  made  to  a  Justice,  that  any  of  the 

offences  mentioned  in  the  Statutes  recited  under  this  title, 
has  been  committed,  he  must  take  the  information  in  writ- 
ing, in  the  usual  manner  and  form,  and  issue  his  warrant 
for  the  arrest  of  the  party  charged,  and  on  his  being  brought 
before  him,  examinations  in  writing  need  not  be  taken,  as 
ail  the  said  offences  are  only  misdemeanors :  but  the  party 
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must  be  required  to  produce  sufficient  bail,  and  if  he  does 
so,  the  Justice  must,  as  in  like  cases,  bind  the  party  and 
his  bail,  for  the  appearance  of  the  former  at  the  next  term 
of  the  Supreme  Court,  and  may  then  discharge  him  from 
I    custody  ;  but  if  he  fails  to  furnish  sufficient  bail  to  the  sa- 
i    tisfaction  of  the  Justice,  he  must  be  forthwith  committed  to 
I    gaol,  to  await  his  trial.    The  Justice  must  also,  as  in  simi- 
lar cases,  bind  over  the  prosecutor  and  witnesses  to  appear 
at  the  Supreme  Court  and  give  evidence ;  and  in  due  time 
must  send  into  such  Court,  the  minutes  of  all  the  recogni- 
i    zances  by  him  taken  in  the  case.    More  particular  direc- 
■   !    tions,  if  needed,  and  the  requisite  Forms,  which  may  readily 
be  filled  up  so  as  to  serve,  will  be  found  under  the  respec- 
tive Titles, — Information,  Warrant,  Bail,  Commitment. 

- — m — 
MARRIAGE. 

By  the  4  Vic.  c.  6,  Sess.  1841.    The  former  provision  Polygamy, 
concerning  Polygamy,  contained  in  the  32  G.  2,  c.  17,  1 
Vol.  24,  has  been  repealed,  and  the  following  enactment 
has,  in  place  thereof,  been  passed. 

Sec.  21.  If  any  person,  being  married,  shall  marry  Bigamy, 
any  other  person  during  the  life  of  the  former  husband  or 
wife,  whether  the  second  marriage  shall  have  taken  place  in 
this  Province  or  elsewhere,  every  such  offender,  and  every 
person  counselling,  aiding  or  abetting,  such  offender,  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  seven  Place  of  Trial 

I  years ;  and  any  such  offence  may  be  dealt  with,  enquired 
'  i  of,  tried,  determined  and  punished,  in  the  county  where 
the  offender  shall  be  apprehended,  or  be  in  custody,  as  if 
the  offence  had  been  actually  committed  in  that  county  ; 
Provided  always,  that  nothing  herein  contained  shall  extend  Proviso, 
to  any  second  marriage  contracted  out  of  this  Province  by 
any  other  than  a  subject  of  Her  Majesty,  or  to  any  person 

i     marrying  a  second  time,  whose  husband  or  wife  shall  have 

'  been  continually  absent  from  such  person  for  the  space  of 
seven  years  then  last  past,  and  shall  not  have  been  known 
by  such  person  to  be  living  within  that  time,  or  shall  extend 
H  to  any  person  who,  at  the  time  of  such  second  marriage, 
shall  have  been  divorced  from  the  bond  of  the  first  marriage, 
or  to  any  person  whose  former  marriage  shall  have  been  cle- 

I     clared  void  by  the  sentence  of  any  Court  of  competent  ju- 
risdiction. 
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Ineest.  By  the  aforesaid  32  G.  2,  c.  17.    Sec.  8.    Every  man 

and  woman  who  shall  carnally  know  each  other,  being  with- 
in the  degrees  of  kindred  forbidden  in  the  English  Statute, 
made  in  the  thirty  second  year  of  King  Henry  the  Eighth, 
entitled,  '-An  Act  concerning  pre-contracts,  and  touching 
degrees  of  consanguinity  ;"  and  shall  be  convicted  thereof 
before  His  Majesty's  Supreme  Court,  or  General  Quarter 
Sessions  of  the  Peace,  shall  be  set  in  the  pillory,  for  the 
space  of  one  hour ;  and  further  shall  forfeit  the  sum  of  fifty 
pounds  to  the  use  of  His  Majesty's  Government ;  or  suffer 
six  months  imprisonment. 
j^^^^^^  Sec.  9.    Every  person  who  shall  commit  adultery,  and 

"  shall  be  thereof  convicted  before  any  of  His  Majesty's  Courts 

aforesaid,  shall  forfeit,  to  the  use  aforesaid,   the  sum  of 
fifty  pounds,  or  sutTer  six  months  imprisonment,  and  to  be 
subject  nevertheless  to  an  action  of  damages  by  any  of  the 
parties  aggrieved.  Perpetual. 
.  ^  By  the  1  G.  3,  c.  4.  1  V.  67.    It  is  provided,  that  in 

Mamages,^  evcry  township  where  no  Parish  is  established,  the  proprie- 
Births  and  tors  clerks  shall  take  an  account  of  all  persons  who  shall 
Deaths.  j-^g  married,  or  that  shall  be  born,  or  shall  die  in  such  town- 
ships, respectively,  and  shall  fairly  register  in  a  book  their 
names  and  sirnames,  as  also  the  names  and  sirnames  of  their 
parents,  with  the  time  of  their  being  married,  or  of  their 
birth,  or  death  ;  and  the  Registrar  shall  receive  the  fee  of  six 
pence  for  every  such  registry,  to  be  paid  by  the  persons  who 
shall  be  married,  and  by  the  parents  or  nearest  of  kin  to,  or 
concerned  with,  the  party  born  or  dead.  And  if  any  shall 
refuse  or  neglect  to  give  notice  to  the  said  Registrar,  of  the 
marriage  by  the  persons  themselves,  or  of  the  birth  or  death 
of  any  person  that  they  are  so  related  to,  or  concerned  for;  or 
to  pay  for  registering  as  aforesaid,  within  the  space  of  thirty 
days  next  after  such  marriage,  birth  or  death,  every  person, 
so  refusing  or  neglecting,  and  being,  (upon  the  complaint 
of  any  Registrar,)  thereof  convicted,  before  one  Justice  of 
the  Peace  of  the  same  county,  shall  forfeit  and  pay  to  such 
Registrar  the  sum  of  five  shillings,  to  be  levied  by  distress 
and  sale  of  the  oflfender's  goods,  by  warrant  from  such  Jus- 
tice, if  payment  be  not  made  within  four  days  next  after  con- 
viction as  aforesaid.  And  every  such  Registrar  shall  give 
forth  from  the  Registry,  a  fair  Certificate  under  his  hand,  of 
persons  married,  born,  or  dying  in  the  township,  to  any  who 
shall  desire  the  same ;  and  he  shall  receive  one  shilling  and 
no  more,  for  every  certificate  so  given.  The  Registry  so 
kept  shall  be  sufficient  evidence  in  any  Court  of  Record  in 
this  Province. 
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By  the  22  G.  3,  c.  3.  1   V.  226,  made  in  amend-  Town  Clerks 
mentof  the  foregoing  Act,  it  is  enacted,  "  That  the  duty  to  to^^egister 
be  done  by  the  proprietors  clerk  of  each  township,  as  direct-  ^''"'*S^^ 
ed  by  the  said  foregoing  Act,  shall,  for  the  future,  be  done 

I  by  the  town  clerk  of  each  township  ;  and  the  parties  failing  to 
comply  with  the  directions  of  the  said  Act,  shall  be  liable  to 
the  forfeiture  and  penalty  therein  set  forth  ;  and  such  party 
shall  pay  for  recording  each  marriage,  birth,  or  death,  one 
shilling,  instead  of  the  tfee  directed  to  be  paid  by  the  said 
Act.  And  the  said  town  clerks  shall  apply  to  the  several 
ministers  of  such  townships  respectively,  for  a  list  of  all  such 
marriages,  births,  or  deaths  recorded  by  them,  before  the 
making  of  this  Act,  and  from  time  to  time  hereafter,  and 

I  siiall  enter  the  same  in  a  book  kept  for  that  purpose."  Per- 
petual. 

— n — - 

MEASURES,  see  WEIGHTS, 

— m- — - 
MILE  POSTS,  Sec. 

By  the  30  G.  3,  c.  3.  1  V.  278.  "  Whoever  shall 
be  guilty  of  defacing,  displacing,  injuring,  or  destroying 
any  post,  board,  or  stone,  erected,  or  to  be  erected,  for  the 
purpose  of  ascertaining  distances,  shall,  on  conviction  there- 
of, before  any  two  Justices  of  the  Peace,  forfeit  and  pay  the 
sum  of  two  pounds  ;  the  one  half  whereof  to  be  given  to  the 
prosecutor,  and  the  other  half  paid  in  to  the  Treasurer  of  the 
county  wherein  such  offence  was  committed,  for  the  purpose 
of  repairing  and  erecting  mile  boards  within  such  county  ; 
and  in  case  the  party,  so  convicted,  shall  be  unable  to  pay 
the  fine  imposed,  it  shall  be  lawful  for  such  Justices  to  di- 
rect and  order  the  offender  a  corporal  punishment,  not  less 
than  twenty  lashes,  nor  exceeding  thirty  lashes,  to  be  inflict- 
ed at  the  most  public  place  within  the  said  district,  in  the 
usual  and  accustomed  manner."  FeriyeluaL 

The  proceedings  and  the  Forms  in  prosecutions  upon 
this  Statute,  will  be  the  same  as  in  the  great  number  of  simi- 
lar cases  for  the  recovery  of  penalties,  already  set  forth  in 
this  work,  and  as  will  be  found  under  the  respective  Titles, 
—Information,  Summons,  Conviction,  The  punishment  o^f 
public  whipping  has,  in  aW  cases,  been  abolished. 
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The  several  Acts  for  the  reguktion  of  the  Militia  ser- 
vice have,  almost  invariably,  been  only  of  annual  duration,  \ 
and  in  the  Session  of  the  Assembly  in  1841,  all  the  Acts  in 
force  to  that  time  vi^ere  suffered  to  expire.    In  that  Session, 
by  the  4  Vic.  c.  108,  the  whole  subject  was  regulated,  and 
the  fines  hereafter  mentioned  are  thereby  established  and 
imposed,  and  are  to  be  recovered  or  levied  under  proceed-  i 
ings  before  Justices  of  the  Peace.    For  the  sake  of  conve-  | 
nient  reference,  the  several  enactments  of  that  Act,  which 
contain  such  regulations  and  fines,  may  be  arranged  under 
the  following  divisions. 

I.  Enrolment. 

By  the  aforesaid  Act  of  4  Vic.  Sess.  1841,  Sec.  14. 
Every  captain  of  a  company,  now  appointed,  or  to  be  ap- 
pointed, shall,  as  soon  as  conveniendy  may  be,  after  the 
passing  of  this  Act,  enrol  all  the  men,  liable  to  be  enrolled, 
who  reside  within  the  hmits  assigned  for  his  company  ;  and 
€very  man  liable  to  be  enrolled,  (not  being  already  enrolled 
in  such  company,)  who,  after  the  passing  of  this  Act,  shall 
neglect  to  present  himself  in  person  to  the  captain  of  the 
company  where  he  resides,  and  give  in  his  name,  age,  and 
place  of  residence,  or  cause  the  same  to  be  made  known  in 
some  certain  way  to  the  captain  of  the  said  company,  shall 
forfeit  and  pay  a  fine  of  ten  shillings. 

Sec.  15.    Every  man  who  shall  remove  out  of  the 
limits  assigned  for  the  company  in  which  he  is  or  ought  to 
be  enrolled,  and  who  shall  not,  within  ten  days  after  his  re- 
moval, either  present  himself  for  enrolment,  or  cause  his 
name,  age,  and  place  of  residence,  with  that  from  which 
he  last  removed,  to  be  made  known  to  the  captain  of  the 
company  at  his  new  place  of  residence,  shall  forfeit  and  pay  1 
a  fine  of  ten  shiUings ;  and  every  man  who  shall  not  within  | 
thirty  days  after  he  shall  have  attained  the  age  of  sixteen 
years,  either  present  himself  for  enrolment,  or  cause  his  j 
name,  age,  and  place  of  residence  to  be  made  known,  as 
aforesaid,  so  that  he  may  be  enrolled  in  the  company  of  the 
limits  wherein  his  place  of  residence  may  be,  shall  forfeit  ; 
and  pay  a  fine  of  five  shillings  ;  and  every  man,  within  the  ! 
ages  hereinbefore  specified,  who  shall  come  to  reside  in 
this  Province,  and  shall  not,  within  thirty  days  after  his 
arrival  therein,  present  himself  for  enrolment,  or  cause  his 
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irame,  age.  and  place  of  residence  to  be  made  known,  as 
aforesaid,  so  that  he  may  be  enrolled  in  the  company  of  the 
limits  wherein  he  shall  have  come  to  reside,  shall  forfeit  and 
pay  a  fine  of  ten  shillings. 

Sec.  16.  Notwithstanding  the  neglect  of  any  man  to 
cause  himself  to  be  enrolled,  the  captain  of  the  company 
shall  enrol,  or  cause  to  be  enrolled,  in  his  company,  the 
name  of  every  man  liable  to  be  enrolled  residing  within  the 
limits  of  his  company,  that  shall  come  to  his  knowledge  ; 
and  when  so  enrolled  every  such  man  shall  be  subject  and 
I    liable  to  perform  all  militia  duties,  under  the  same  penalties, 

Ijjl  I  as  if  he  had  personally  presented  himself  for  enrolment;  and 
if  any  difference  shall  arise  betw^een  the  captain  of  a  compa- 
ny and  any  man,  touching  the  age  of  such  man,  it  shall  be 
incumbent  on  the  man  to  prove  his  age. 

Sec.  17.    Persons  neglecting  to  enrol  themselves,  shall, 
j    besides  the  fines  for  such  neglect,  be  liable  to  the  fines  for 
non  attendance  at  trainings,  in  the  same  manner  as  if  they 

'if  !    had  received  notice  to  attend  the  same. 

ill''  i 

! '  II.  Arms. 

By  Sec.  31,  32,  33,  34,  35  &  36.  Freeholders  of  the 
liii  1  ?ige  of  21  years,  who  are  enrolled,  must,  within  twenty 
till  1  days  after  public  notice  that  arms  are  lodged  at  some  place 
[111(1  I  for  distribution,  attend  and  receive  them,  and  give  bond  for 
I  III  j  their  safe  keeping  and  return  ;  or  shall,  at  their  own  ex- 
lil  I  pense,  provide  themselves  with  arms  and  accoutrements  of 
I  the  same  description,  under  the  penalty,  for  this  last  men- 
lli  1  tioned  default,  of  two  pounds — such  freeholder  shall  pay 
I  III  one  shilling  to  the  person  who  takes  the  bond.  All  militia 
re  men,  who  are  not  freeholders,  shall  be  entitled  to  receive 
liN  such  arms  and  accoutrements,  upon  giving  the  like  bond 
i  ll        with  two  sureties. 

Sec.  39.    Every  man,  when  required  to  appear  with 
his  arms,  accoutrements  and  ammunition,  &c.,  shall  appear 
I     with  them  accordingly,  under  certain  penalties  prescribed. 

Sec.  43.    Captains  of  companies  shall  lodge  the  arms, 
&c.  in  some  convenient  place  for  delivery,  and  men  neg- 
lecting to  return  the  same  to  the  place  of  deposit,  within 
if         twenty-four  hours  after  service,  shall  forfeit  five  shillings  for 
!         each  day's  neglect. 

Sec.  44,  45,  46.  Every  man  who  shall  vend,  pledge, 
or  exchange  any  arms  or  accoutrements,  so  received,  or 
cause  them  to  be  conveyed  out  of  the  limits  of  the  regiment, 
except  when  he  is  on  duty ;  and  every  person  who  shall  buy 
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or  accept  the  same  in  pledge,  or  exchange,  shall  forfeit  five 
pounds  for  every  musket  or  rifle,  and  ten  shillings  for  every 
accoutrement,  so  unlawfully  disposed  of.  And  every  per- 
son who  shall,  without  authority,  assist  in  conveying  any  of 
the  same  on  board  any  boat  or  vessel,  to  be  carried  out  of 
the  county,  and  the  owner  or  master  thereof,  knowingly  re- 
ceiving the  same  for  that  purpose,  shall  forfeit  ten  pounds. 
Upon  information  on  oath  before  a  Justice,  that  any  person, 
not  a  freeholder,  is  about  to  remove  out  of  the  county,  with 
such  arms  and  accoutrements,  such  Justice  shall  issue  his 
warrant  to  arrest  and  bring  such  person  before  him,  to  an- 
swer for  the  offence.  Persons  charged  with  any  of  the 
offences  aforesaid,  who  shall  immediately  cause  such  arms, 
&c.  to  be  delivered  to  such  Justice,  shall  be  entitled  to  a 
remission  of  half  of  the  fine  aforesaid,  or  of  one  half  of  any 
term  of  imprisonment  prescribed  under  the  Act,  in  case  of 
non-payment  of  the  fine. 

Sec.  48.  Men  removing  out  of  the  limits  of  their  com- 
pany, before  doing  so,  shall  return  the  arms,  ^lc.  they  re- 
ceived, to  the  captain  of  the  company,  in  good  order,  under 
a  penalty  of  five  pounds. 

ni.    Fines,  &c. 

Sec.  115.  All  fines  imposed  by  the  Act,  the  recovery 
of  which  is  not  otherv/ise  directed,  when  not  exceeding  three 
pounds,  shall  be  recovered  before  any  one  Justice  of  the 
Peace  ;  and  when  exceeding  three  pounds,  before  any  two 
Justices  ;  if  recoverable  from  any  man,  in  the  name  of  the 
officer  commanding  the  company  to  which  he  belongs ;  in 
which  suit  the  clerk  of  the  company  shall  be  a  competent 
witness ;  and  if  recoverable  from  any  ofiicer,  in  the  name  of 
the  Adjutant  of  the  Pi-egiment ;  and,  upon  conviction  in 
either  case,  the  fine  or  fines,  with  costs,  shall  be  levied  by 
warrant  of  distress  on  the  goods  and  chattels  of  the  offender, 
or  if  he  have  none  to  satisfy  the  warrant,  he  shall  be  com- 
mitted to  jail  for  the  time  prescribed,  or  if  no  time  be  pre- 
scribed by  the  Act,  then  for  two  days,  for  every  five  shillings 
of  the  amount  of  such  fines. 

Sec.  116.  No  Justice  of  the  Peace  shall  receive  any 
fee  or  reward,  for  any  service  under  any  of  the  provisions  of 
the  Act. 

Sec.  117.  No  person  shall  be  prosecuted  for  any 
breach  of  the  Act,  after  three  months  from  the  commission 
of  the  offence. 

Sec.  119.    Alllines  and  forfeilurey  recovered  under  the 
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Act  ,  and  not  otherwise  appropriated,  shall,  after  deducting 
one  fourth  allowed  for  collecting  the  same,  be  paid  to  the 
Quarter  Master  of  the  R-egiment,  to  be  applied  for  defraying 
the  requisite  expences  of  the  Regiment. 

Note.  It  has  been  considered  unnecessary  to  insert  any 
of  the  clauses  of  the  aforesaid  Act,  relative  to  Training,  by 
reason  that  the  7  Vic.  c.  67,  Sess.  1844,  provides,  "  That 
no  regiment,  battalion,  or  company,  shall  hereafter  be  called 
out  for  training  or  disciphne,  unless  some  particular  public 
exigency  shall  arise,  and  a  special  order  shall  be  issued  for 
the  purpose,  by  the  Lieutenant  Governor."  Annual. 

With  regard  to  such  fines  imposed  by  the  aforesaid  Act 
of  4  Vic,  as  are  directed  to  be  recovered,  as  in  cases  of 
'  debt  between  individuals,  the  Forms  will  be  the  same  as  in 
such  cases,  and  will  be  found  under  the  Title, — Summary 
Trials.  The  proceedings  for  the  recovery  of  the  other  fines 
will  be,  as  in  similar  cases,  set  forth  under  various  titles  of 
this  work  ;  directions  as  to  which  proceedings,  with  the  re- 
quisite Forms,  will  be  found  under  the  respective  Titles, — In- 
formation, Summons,  Conviction,  Distress,  Commitment. 

— m — 

MILLS,  see  GRAIN. 
MINES,  see  COALS. 
MINORS,  see  INFANTS. 

— m — 
MISCARRIAGE. 

By  the  4  Vic.  c.  6.  Sess.  1841.  Sec.  12.  Whoso»- 
;  ever  with  intent  to  procure  the  miscarriage  of  any  woman, 
shall  unlawfully  administer  to  her,  or  cause  to  be  taken  by 
her,  any  poison,  or  other  noxious  thing,  or  shall  unlawfully 
use  any  instrument,  or  other  means  whatsoever,  with  the 
like  intent,  shall  be  guilty  of  felony,  and  be  Hable  to  be  im- 
prisoned for  life,  or  for  any  term,  not  less  than  one  year,  as 
the  Court  shall  award.  Perpetual, 

The  proceedings  and  Forms  will  be  similar  to  those  in 
other  cases  of  felony,  and  will  be  found  under  the  several  ap- 
propriate Titles. 
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This  word,  in  its  usual  acceptation,  is  applied-  to  all 
those  crimes  and  offences  for  which  the  Law  has  not  provid- 
ed a  particular  name  ;  and  they  may  be  punished,  accord- 
ing to  the  degrees  of  the  offence,  by  fine  or  imprisonment, 
or  both.  This  is  the  case  with  respect  to  acts  of  omission, 
or  commission,  which  were  pu  shable  at  common  law;  but 
many  offences  are  by  the  Statute  Law  punishable  as  Misde- 
meanors, specifically.  A  Misdemeanor,  is,  in  truth,  any 
crime  less  than  felony ,  and  the  word  is  generally  used  in 
contradistinction  to  felony  :  and  Misdemeanors  comprehend 
all  indictable  offences  which  do  not  amount  to  felony,  as 
perjury,  battery,  libels,  conspiracieSj  public  nuisances,  &c. 
S  Burn's,  503. 

— m — 

MOOSE,  see  WILD  BEASTS. 
MURDER,  see  HOMICIDE. 
NAVIGATION,  see  WRECK. 

— m — 
NAVY. 

L    Deserters  from  the  Navy. 

By  the  32  G.  2,  c.  12.  1  Vol.  14.  Any  person  who 
shall  entice  any  seaman  or  marine  to  desert,  or  harbour,  con- 
ceal, or  assist  any  deserter  from  any  ship  of  war,  knowing 
him  to  be  such,  shall  forfeit  twenty  pounds,  on  conviction  by 
one  credible  witness,  or  more,  before  any  three  Justices  of 
the  Peace,  ( quorum  unus,)  for  the  use  of  Government ;  to 
be  levied  by  distress,  and,  for  want  of  such  distress,  th6  of- 
fender shall  be  committed  to  gaol,  there  to  remain  without 
bail  for  six  months,  or  till  such  time  as  the  said  fine  shall  be 
paid. 

Sec.  4.    On  information  made  on  oath  before  any  Jus- 
tice of  the  Peace,  by  any  officer  of  a  ship  of  war,  that  one  or 
more  of  the  seamen  in  His  Majesty's  service  have  deserted  or  j 
absconded,  who,  there  is  reason  to  believe,  lie  concealed  in  j 
some  dwelling  or  out-house,  where  the  said  officer  has  been 
refused  admittance,  it  shall  be  lawful  for  such  Justice  to  issue 
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his  warnlnt  to  goriie  Oiie  or  more  constabks^  empowering 
liim  or  them,  in  the  day  time,  to  search  for  said  deserters  or 
absconders,  in  any  dwelling  or  outhouse  that  shall  be  sus- 
pected for  concealing  them,  accompanied  by  one  officer 
only,  either  lieutenant  or  raidshipmanj  and  no  seaman  or  ma- 
rine with  him  ;  and  in  case  any  master  or  mistress  of  any 
such  house  shall  refuse  entrance  to  said  constable  or  consta-- 
bles,  they  shall  forfeit  twenty  pounds,  upon  conviction,  to  be 
levied  by  warrant  of  distress,  under  the  hands  and  seals  of 
two  Justices  of  the  PeacCj  from  the  offender's  goods  ;  and 
for  want  of  such  distress,  such  offender  shall  be  committed 
to  gaol  for  six  months.  And  upon  information  on  oath  as 
aforesaid,  it  shall  be  lawful  for  any  such  Justice,  and  he  is 
hereby  required,  in  the  night  time,  in  his  own  person,  at- 
tended with  the  Constables,  accompanied  by  one  officer, 
either  lieutenant  or  midshipman,  and  no  seaman  or  marine 
with  him,  to  demand  entrance  into  any  dwelhng  house  or 
outhouse,  on  suspicion  of  deserters  or  absconders  being 
concealed  there  ;  and  the  master  or  mistress  refusing  entrance 
to  such  Justice,  so  demanding  it,  shall  forfeit  twenty  pounds, 
to  be  levied  as  aforesaid,  upon  conviction,  and  for  want  of 
such  distress,  shall  be  committed  to  gaol  for  six  months  ;  the 
aforesaid  sums  to  be  for  the  uses  of  this  Government.  And 
the  person  or  persons  apprehended,  supposed  to  be  such  de- 
serters or  absconders,  shall  be  committed  to  gaol,  until 
proof  is  made  before  one  Justice  or  more,  of  his  or  their  de- 
sertion or  absconding,  and  then  shall  be  delivered  up  to  the 
officer  or  officers  of  the  Navy  who  shall  make  demand  of 
him  or  them.  And  in  case  any  such  person,  so  committed, 
is  not  a  deserter  or  absconder,  or  shall  not  be  in  His  Majes- 
ty's service,  he  shall  be  discharged  without  cost.  Perpetual. 

II.    Selling  or  Receiving  Slop  Clothes. 

By  the  aforesaid  Act,  Sec.  2.  If  any  person  shall  buy, 
or  receive  as  a  pledge,  or  exchange,  any  slop  clothes  from 
any  seaman,  or  marine,  belonging  to  any  of  His  Majesty's 
ships  of  war,  upon  conviction  thereof,  or  confession,  or  by 
the  oath  of  one  credible  witness,  or  if  such  clothes  shall  be 
found  in  the  possession  of  any  person,  upon  complaint  that 
they  were  bought  from  or  pledged  or  exchanged  by  such 
seamen  or  marines ;  in  such  case  the  party  offending  shall 
pay  a  fine  of^five  pounds  ;  forty  shillings  of  which  to  the  in- 
former, and  three  pounds  to  the  use  of  His  Majesty's  Gov- 
ernment, and  the  clothes  shall  be  taken  from  such  person, 
and  returned  to  such  seaman  or  marine  ;  and  such  person 
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shall  be  utterly  debarred  from  recovering  the  purchase  or  loan 
money  for  the  same.  Any  person  offending  may  be  con- 
victed before  any  one  or  more  of  His  Majesty's  Justices  of 
the  Peace,  who  shall  levy  the  penalty,  by  distress ;  and  in 
default  of  distress,  shall  commit  the  offender  to  gaol,  there 
to  remain  without  bail  for  two  months,  or  until  such  penalty 
shall  be  paid. 

Sec.  3.  ^'  It  shall  be  lawful  for  any  person,  upon  seeing 
or  knowing  of  any  seaman  or  marine  belonging  to  the  Navy, 
selling  or  exposing  to  sale  any  of  his  clothing  or  slops,  to  ap- 
prehend him,  and  carry  him  immediately  to  some  Justice  of 
the  Peace  of  the  county,  who  shall  commit  him  to  gaol,  and 
deliver  him  over  to  the  captain  or  other  officer  of  the  ship  to 
which  he  belongs." 

This  Act  is  made  perpetual  by  the  Act  of  the  34  G.  2, 
c.  1.  IV.  56. 

For  the  Forms,  which  may  be  filled  up  so  as  to  serve, 
for  an  information,  and  for  a  warrant  thereon,  to  search  for 
a  deserter  from  the  Navy,  see  Title, — Deserters ;  and  for 
directions  as  to  other  proceedings  under  the  provisions  of  the 
aforesaid  Statute,  and  for  the  other  Forms  requisite,  see  the 
general  directions  and  the  common  Forms  in  similar  cases, 
given  under  the  respective  Titles, — Information,  Summons, 
Conviction,  Distress,  Commitment. 

— m — 

NETS,  see  FISHERIES. 

— n — 
NUISANCE. 

I.    At  CoPdMON  Law. 

A  COMMON  nuisance  seems  to  be,  an  offence  against 
the  pubhc,  either  by  doing  a  thing  which  tends  to  the  an- 
noyance of  all  the  King's  subjects,  or  by  neglecting  to  do  a 
thing  which  the  common  good  requires ;  and  the  remedy  for 
this  offence  is  by  indictment  or  presentment  at  the  suit  of  the 
King.  Annoyances  to  the  prejudice  of  particular  persons, 
are  not  punishable  by  a  public  prosecution,  as  common  nui- 
sances, but  are  left  to  be  redressed  by  the  private  actions  of 
the  parties  aggrieved  by  them  ;  as  stopping  a  prospect ; 
building  a  house  in  a  larger  manner  than  it  was  before,  so 
that  the  street  becomes  dark, — or  erecting  a  shed  so  near  a 
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man's  house  that  it  stops  up  his  lights,  are  not  pubHc  nui- 
sances. The  following  have  been  held  to  be  cases  of  public 
nuisance  : — Common  bawdy  houses,  common  stages  for  rope 
dancers,  and  all  common  gaming  houses  ;  also  a  gate  erect- 
j  ed  in  a  highway,  where  none  had  been  before ;  so  a  wall 
I  erected  across  a  highway,  and  every  other  unauthorised  ob- 
struction of  a  highway,  to  the  annoyance  of  the  King's  sub- 
jects. However,  in  the  case  of  repairing  a  house,  the  pub- 
lic must  submit  to  the  inconvenience  necessarily  occasioned 
thereby,  but  if  this  inconvenience  is  prolonged  for  an  unrea- 
sonable time,  the  public  have  a  right  to  complain,  and  the 
party  may  be  indicted  for  a  nuisance.  A  mastiff  going  in 
the  street,  unmuzzled,  from  the  ferocity  of  his  nature,  being 
dangerous,  and  cause  of  terror  to  His  Majesty's  subjects, 
seems  to  be  a  common  nuisance,  and  consequently  the  own- 
er may  be  indicted  for  suffering  him  to  go  at  large. 

No  length  of  time  will  legitimate  a  nuisance.  It  seems 
to  be  certain,  that  any  one  may  pull  down,  or  otherwise  de- 
stroy, a  common  nuisance,  as  a  new  gate,  or  even  a  new 
house  erected  in  a  highway,  or  the  like.  But  although  he 
may  remove  the  nuisance,  yet  he  cannot  remove  the  mate- 
rials, or  convert  them  to  his  own  use.  So  much  of  the  thing 
only  as  causes  the  nuisance  ought  to  be  removed.  3  Burn^s, 
519  to  524. 

II.    By  Statutes. 

1.   Nuisances  in  Rivers. 

By  the  26  G.  3,  c.  7.  1  V.  247,  made  perpetual  by 
the  48  G.  3,  c.  18.  2  V.  21,  it  is  enacted,  That  all  mill- 
dams,  or  other  obstructions,  across  rivers  to  which  fish  re- 
sort, shall  have  a  waste  gate,  or  slope,  for  the  admission  of 
fish  ;  and  if  not  so  constructed,  upon  complaint  made  to  the 
General  Sessions,  the  Justices  thereof,  upon  the  report  of  a 
Jury,  under  a  precept  to  the  Sheriff,  may  order  the  owner 
of  such  mill-dam  or  other  obstruction,  to  form  such  waste 
gate,  or  slope,  and  to  pay  a  fine  not  exceeding  fifty  pounds, 
nor  less  than  ten  pounds ;  and  if  the  said  fine,  with  the 
charges  of  prosecution,  are  not  paid,  the  same  shall  be  le- 
vied on  the  goods  and  chattels  of  the  offender,  by  warrant 
of  distress  ;  and  if  no  distress  can  be  found,  the  offender 
shall  be  imprisoned  for  three  months,  or  until  the  fine  and 
charges  are  paid.  If  the  party  convicted  do  not  obey  such 
order  of  the  General  Sessions,  a  Special  Sessions  of  three 
or  more  Justices  may  be  held,  and  shall  issue  a  precept  to 
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the  Sheriff,  to  prostrate  such  nuisance ;  and  all  persons, 
when  required  by  the  Sheriff,  shall  assist  in  so  doing.  Wlieii 
it  appears  by  the  return  of  the  Jury,  that  persons  have 
complained  without  sufficient  cause,  they  shall  be  adjudged 
to  pay  costs  to  the  said  owner.  Justices  in  their  first  Gene- 
ral Sessions  shall  distinguish  such  rivers  or  streams  as  they 
deem  useful  for  the  supplying  of  timber,  fire  wood,  saw- 
mill logs,  and  boards  ;  and  shall  make  an  order,  that  all 
persons  thereafter  making  a  mill  dam,  or  other  obstruction, 
on  such  rivers  or  streams,  shall  form  a  waste  gate  or  slope ; 
and  such  Justices  shall  cause  copies  of  such  order  to  be 
posted  up  ;  and  if  any  person  shall  act  contrary  thereto, 
he  shall  be  liable  to  be  proceeded  against  in  the  same  man- 
ner as  herein  before  mentioned  ;  and  any  mill  dam,  or  other 
obstruction,  not  so  made,  shall  be  prostrated  as  in  the  case 
aforesaid.  Perpetual. 

Note.  As  the  proceedings  under  this  Statute  are  to 
take  place  in  the  Sessions,  it  is  thought  unnecessary  to  re- 
cite, in  full,  the  sevferal  clauses  relating  to  the  foregoing  re- 
gulations. 

With  regard  to  the  Statutes,  and  the  proceedings,  in 
cases  where  prosecutions  are  to  be  had  before  Justices,  for 
nuisances  in  rivers,  by  obstructing  the  passage  of  fish,  see 
Title, — Fisheries^ 


2.    Nuisances  concerning  Health. 


Making  rega- 
lations  con- 
cerning Nui- 
sances. 


Removal  of 
f^uisances. 


By  the  3  W.  4,  c.  40.  4  V.  218.  The  General  or 
Special  Sessions,  when  at  least  five  Justices  are  attending 
therein,  shall  make  and  publish  such  rules  and  regulations 
as  they  may  deem  expedient,  for  the  prevention  and  removal 
of  nuisances  in  streets,  and  elsewhere,  whereby  the  public 
health  may  be  affected  ;  and  for  cleaning  and  purifying  streets 
and  other  places,  and  cleaning  wells  and  reservoirs  of  water ; 
and  may  impose  penalties  not  exceeding  five  pounds,  nor 
less  than  ten  shillings,  for  the  violation  of  such  rules  and  re- 
gulations ;  and,  if  considered  expedient,  may  appoint  In- 
spectors for  carrying  the  same  into  effect,  and  for  preventing 
nuisances  and  preserving  cleanliness. 

Sec.  4.  It  shall  be  lawful  for  any  one  Justice,  upon  his 
own  view,  or  the  oath  of  one  credible  witness,  to  make  an 
order  in  writing  for  the  removal,  burial,  or  destruction,  as  he 
may  think  necessary,  of  any  animal  body,  decayed  fish,  or 
other  offensive  substances,  occasioning  nuisances  in,  or  near, 
or  encumbering  the  highways,  wharves,  or  places,  in  any 
town  or  settlement,  or  being  in  any  boat  or  vessel ;  and  also 
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to  order  the  same  to  be  done  by  the  party  or  parties  by  whom, 
or  whose  directions,  such  nuisances  have  been  occasioned,  or 
by  any  other  person  whom  the  said  Justice  shall  appoint  for 
the  purpose  ;  and  all  expenses  thereby  incurred,  shall  be  borne 
and  be  paid  by,  and  recovered  against,  the  party  or  parties 
occasioning  such  nuisance,  or  otherwise,  in  such  manner  as 
by  the  said  rules  and  regulations  shall  have  been  provided. 

Sec.  5.  The  Inspectors  aforesaid,  may  enter  into  and  ^"specting 
examme,  m  the  day  time,  at  such  times  as  they  shall  think  ingastoJNui- 
fit,  as  well  all  vessels  and  boats,  lying  at  or  near  to,  as  all  sauces, 
buildings,  lots,  yards,  wharves,  and  places  of  every  descrip- 
tion, in  any  town  or  settlement  wherein  they  may  have  rea- 
son to  believe  that  any  oftensive  substances,  injurious  to  the 
health  of  the  inhabitants,  are,  or  may  be  deposited  ;  and  to 
ascertain  and  report  to  the  Police  Office  in  such  town,  if  any, 
or  to  any  two  Justices  of  the  peace,  the  condition  of  such 
vessels,  boats,  and  places  aforesaid,  so  far  as  the  pubhc  health 
may  be  affected  thereby  ;  and  to  give  all  such  directions,  and 
enforce  all  such  measures,  as  in  the  judgment  of  such  Inspec- 
tors, or  by  the  order  of  such  Justices,  may  be  necessary,  for 
the  cleansing  and  purifying  all  such  vessels,  boats,  and  places 
aforesaid  ;  and  to  cause  to  be  done  every  thing,  in  relation 
thereto,  which,  in  their  opinion,  may  be  necessary  to  preserve 
the  health  of  the  inhabitants. 

Sec.  6.  Every  penalty,  by  any  such  orders  or  regula-  P'osecutiona 
tions  imposed,  for  offences  against  the  same,  shall  and  may 
be  sued  for,  and  recovered,  by  any  such  Inspector  or  Inspec- 
tors, appointed  for  the  place  where  the  offence  shall  be  com- 
mitted ;  or  if  there  be  no  Inspector,  then  by  any  person  who 
shall  sue  for  the  same,  before  any  two  Justices  of  the  peace 
of  the  county  or  district,  and  in  the  same  manner  as  if  the 
same  penalty  were  a  debt  due  to  the  prosecutor  ;  and  upon 
conviction  of  the  offender,  by  the  oath  of  one  credible  witness, 
the  amount  of  the  penalty,  with  costs  of  suit,  shall  be  ad- 
judged against  him,  and  execution  therefor  shall  be  awarded 
and  issued,  as  in  case  of  debts  recovered  before  magistrates. 

Sec.  7.  All  charges  or  expenses,  not  exceeding  ten  charges  of 
pounds,  incurred  by  the  said  Inspectors,  or  by  any  other  per-  removing 
son,  under  the  order  of  a  magistrate,  for  the  removal,  burial, 
or  destruction  of  any  such  substances  as  aforesaid,  may  be 
sued  for  and  recovered  from  the  party  liable  thereto,  in  the 
same  manner  as  is  provided  for  the  recovery  of  the  penalties 
aforesaid  ;  and  if  the  said  charges  and  expenses  shall  not  be 
so  recovered,  then  the  amount  thereof  may  be  presented  and 
assessed  as  other  county  charges.  Perpetual. 

By  the  5  W.  4,  c.  17.  4  V.  396.    The  Justices  in  ge-  ^^^,7,"^^;^; 
neral  or  special  Sessions,  in  the  several  counties  and  districts,  specters. 
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are  required  to  appoint  Health  Inspectors,  to  act  within  cer- 
tain described  limits,  and  for  certain  times  to  be  specified. 

Sec.  3.  Boards  of  Health,  or  where  there  are  none, 
health  wardens,  or  in  places  where  neither  are  in  office,  the 
General  Sessions,  or  any  three  Justices  in  Special  Sessions, 
the  president  of  Sessions  being  one,  in  the  place  where  he  re- 
sides, shall  form  the  Special  Court  contemplated  and  men- 
tioned in  this  Act,  and  all  orders  by  such  Court,  concerning 
nuisances,  or  the  removal  thereof,  or  of  persons,  shall  be 
forthwith  executed,  notwithstanding  any  appeal  therefrom. 

Sec.  4  &  5.  Subject  to  the  control  of  such  Special 
Court,  in  all  things  relating  to  public  health,  and  as  to  streets, 
sewers,  and  drains,  under  the  control  of  the  commissioners 
of  streets,  where  there  are  any,  such  Health  Inspectors  shall 
have  the  charge  and  care  of  streets,  passages,  wharves,  docks, 
sewers,  drains,  vaults,  privies,  markets,  and  whatever  else 
may  injuriously  affect  the  health,  or  comfort  of  the  inhabitants, 
with  power  to  remove  or  destroy  nuisances,  and  to  execute 
all  orders  and  rea^ulations  of  the  said  Special  Court,  and  also 
of  the  Sessions,  under  the  before  mentioned  Act  concerning 
nuisances  ;  and  shall  have  the  same  powers,  and  perform  the 
same  duties,  as  belong  to  health  wardens  under  the  ninth  and 
tenth  Sections  of  the  "  Act  to  provide  against  the  introduc- 
'tion  of  infectious  diseases and  the  said  Inspectors  shall  put 
this  present  Act  into  execution  to  the  utmost  of  their  power, 
and  shall  be  paid  for  their  services  an  adequate  compensation, 
which  shall  be  assessed  and  collected  in  the  same  manner  as 
other  town  charges. 

Sec.  9.    It  shall  be  the  duty  of  every  such  Health  In- 
and"o?l  specter,  as  often  as  he  shall  be  required  by  such  Special  Court, 

or  by  any  regulations  made  as  aforesaid,  or  by  any  health 
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wardens,  or  Justice  of  the  peace,  or  whenever  such  Inspector 
shall  see  cause  therefor,  to  open  and  examine,  by  himself  or 
his  workmen,  all  public  drains,  sewers,  docks,  yards,  vaults, 
and  other  places  where  offensive  or  noxious  substances  may 
be,  within  his  limits  ;  and  to  examine  the  state  of  the  same  ; 
and  to  report  thereon  to  the  Board  of  Health,  or  health  war- 
dens, to  the  commissioners  of  streets,  or  to  any  Justices  of  the 
peace,  by  whom  such  report  may  have  been  required  ;  and 
each  of  the  large  common  sewers  in  Halifax  shall  be  exam- 
ined and  cleansed  thronghout,  once  at  least  every  year,  when 
ordered  by  such  Special  Court. 

Sec.  12  &  13.  Every  tenement  used  as  a  dwelling 
house,  in  any  town  or  place  within  the  limits  of  a  Health  In- 
spector, shall  be  furnished  with  a  sufficient  drain  under 
ground,  to  carry  off  the  waste  water,  and  also  with  a  suitable 
privy,  the  vault  of  wiiich  shall  be  sunk  under  ground,  and 
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built  in  the  manner  hereinafter  prescribed,  and  of  a  sufficient 
capacity,  in  proportion  to  the  number  of  inhabitants  of  such 
tenement ;  and  they  all  shall  have  the  use  of  such  privy  in 
common  ;  and  the  owner  of  any  such  tenement,  who  shall 
offend  against  the  provisions  of  this  clause,  shall  forfeit  a  sum 
not  less  than  one  pound,  nor  more  than  five  pounds,  for  ev- 
ery week  during  which  any  part  of  the  said  tenement  is  used 
as  a  dwelling  house.  And  if,  upon  the  report  of  the  health 
inspector,  or  otherwise,  such  Special  Court  shall  be  satisfied 
'  that  any  such  tenement  is  not  provided  with  a  suitable  drain, 
privy,  and  vault,  or  either  of  them,  they  may  give  notice  in 
i  writing  to  the  owner  thereof,  or  his  agent,  if  either  be  an  in- 
habitant of  the  place,  or  otherwise  public  notice  in  one  news- 
paper or  more,  if  any  be  printed  there,  requiring  such  owner 
or  agent,  within  a  time  appointed  by  such  Court,  to  cause  a 
sufficient  drain,  privy,  and  vault,  to  be  constructed  for  such 
I  tenement,  for  the  common  use  of  the  inhabitants  thereof ; 
and  in  case  of  neglect  to  comply  with  such  notice,  the  said 
Court  shall  cause  the  same  to  be  made  for  such  tenement, 
and  the  expense  thereof  may  be  recovered  from  the  said 
owner  or  agent,  by  the  said  Inspector,  as  if  the  same  were 
a  debt  due  to  himself. 

Sec.  14.    Establishes  certain  requisites  in  the  construc- 
tion of  privies,  and  the  vaults  thereof, 
i  Sec.  15.    Whenever  any  privy  or  vault  shall  become  ciean-^ing 

I  offensive,  and  be  so  found  or  reported  by  the  Health  Inspec-  and  repairing 
I  tor,  the  same  shall  be  cleansed,  and  the  owner  or  his  agent,  P"^'^^^- 
or  the  occupant  of  the  land  in  which  any  privy  or  vault  are 
situated,  whereof  the  condition  is  in  violation  of,  or  contrary 
to  the  enactments  of  this  Statute,  shall  remove,  cleanse,  al- 
ter, amend,  or  repair  the  same,  within  a  reasonable  time 
after  notice  in  writing  to  that  effect,  given  by  the  Health  In- 
spector, the  said  Special  Court,  or  any  Health  Warden,  or 
Justice  of  the  Peace  ;  and  in  case  of  neglect  or  refusal,  such 
cleansing,  altering,  amendment  and  repair,  shall  be  done, 
and  all  necessary  disinfecting  substances  be  procured  and 
used  by  the  Health  Inspector,  or  other  proper  person,  under 
the  order  of  the  said  Court,  and  at  the  expense  of  the  owner, 
agent,  or  occupant  aforesaid,  and  to  be  recovered  from  him 
as  before  provided. 

Sec.  16.    No  vault  or  privy  shall  be  emptied  without  Opening 
a  permit  from  the  Health  Inspector;  and  no  vault  shall  be  privies, 
opened,  between  the  fifteenth  of  June  and  the  fifteenth  of 
September,  unless  directed  by  the  said  Special  Court,  and 
the  expences  thereof  shall  be  borne  by  such  owner,  agent, 
or  occupant,  and  shall  never  be  less  than  double  the  amount 
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charged  in  any  other  months  of  the  year,  and  shdi  be  re- 
covered from  him  as  aforesaid. 

Sec.  21.  No  person,  unless  duly  licensed  by  the  said 
Court,  or  other  proper  authority,  shall  deposit,  or  cause  to 
be  deposited,  in  any  street,  court,  square,  lane,  alley,  wharf, 
or  vacant  lot,  or  into  any  dock,  pond,  well,  or  reservoir,  any 
dirt,  sawdust,  soot,  ashes,  cinders,  shavings,  hair,  shreds, 
manure,  shells,  waste  water,  rubbish,  or  filth  of  any  kind,  or 
any  animal  or  vegetable  substance  whatsoever }  nor  shall  any 
person  cast  any  dead  animal,  or  any  foul  or  offensive  ballast, 
into  any  dock  or  place,  within  two  hundred  yards  from  the 
extremity  of  any  wharf,  nor  shall  any  person  land  any  such 
foul  or  offensive  animal,  or  vegetable  substance,  within  any 
town  or  the  suburbs  thereof ;  nor  shall  any  person  cast  any 
dead  animal  into  the  harbour,  above  low  water  mark,  nor 
below  low  water  mark,  without  securing  thereto  a  sufficient 
weight  to  prevent  it  from  floating. 

Sec.  2-2.  If  any  of  the  substances  in  the  preceding 
section  mentioned,  shall  be  thrown  or  carried  from  any  house, 
warehouse,  shop,  or  cellar,  yard,  or  other  place,  into  any  street, 
lane,  alley,  court,  square,  wharf,  dock,  pubhc  place,  or  va- 
cant lot,  as  well  the  owner  of  such  house  or  other  place,  as 
the  occupant  thereof,  and  also  the  person  who  actually  threw 
or  carried  the  same,  shall  severally  be  deemed  liable  for  a 
violation  of  this-  Act ;  and  all  such  substances  shall  be  re- 
moved by  and  at  the  expense  of  such  owner  or  occupant, 
forthwith,  after  personal  notice  to  that  effect,  given  to  him 
in  writing  by  the  Health  Inspector,  or  shall  be  immediately 
removed  by  such  Inspector,  at  the  expense  of  such  owner  or 
occupant. 

Sec.  23.  All  dirt,  saw  dust,  soot,  ashes,  cinders,  shav- 
ings, hair,  shreds,  manure,  oyster  or  lobster  shells,  waste 
water,  or  any  animal  or  vegetable  substance,  rubbish,  or 
filth  of  any  kind,  in  any  house  or  other  place,  and  which 
any  Special  Court  or  Health  Inspector  shall  deem  it  neces- 
sary, for  the  health  of  the  town  or  place,  to  have  removed, 
shall  be  carried  therefrom,  by  and  at  the  expense  of  the 
owner  or  occupant  of  such  house  or  other  place,  and  be  re- 
moved to  such  place  as  shall  be  directed,  within  four  hours 
after  notice  in  writing  to  that  effect,  given  by  the  said 
Court,  or  the  Health  Inspector,  or  the  Inspector  shall  forth- 
with remove  the  same  at  the  owner's  charge. 

Sec.  24.  No  person  in  any  place  within  the  limits  as- 
signed to  any  Health  Inspector,  shall  sell,  or  offer  for  sale, 
or  have  in  his  possession,  in  any  market  or  other  place,  any 
unwholesome,  stale,  or  putrid  meat,  fish  or  fruit,  or  other 
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to  do  so  by  tlie  master ;  neither  can  a  tenant  justify  beating 
another  in  defence  of  his  landlord.    1  Burns,  182. 

A  man  may  justify  a  Battery  committed  in  defence  of  Possession, 
his  possession ;  as  for  instance,  to  remove  the  prosecutor 
out  of  his  close  or  house,  or  to  prevent  him  from  entering 
it;  to  restrain  him  from  taking  or  destroying  his  goods,  &c., 
from  taking  or  rescuing  cattle,  &c.,  in  his  custody  upon  a 
distress  ;  from  disturbing  him  of  his  highway  ;  or  from  turn- 
ing an  ancient  water  course  from  his  mill,  or  the  like.  In 
the  case  of  a  trespass  in  law  merely,  without  actual  force, 
the  owner  of  the  close,  house,  &c.,  must  first  request  the 
trespasser  to  depart,  before  he  can  justify  laying  his  hand  on 
him  for  the  purpose  of  removing  him  ;  and  even  if  he  refuse, 
he  can  only  justify  so  much  force  as  is  necessary  to  remove 
him.  But  if  the  trespasser  use  force,  then  the  owner  may 
oppose  force  to  force,  and  in  such  a  case  if  he  be  assaulted 
or  beaten,  he  may  justify  even  a  wounding  or  mayhem  in 
self  defence,  as  above  mentioned.  In  answer,  however,  to 
a  justification  in  defence  of  his  possession,  the  other  party 
may  prove  that  the  Battery  was  excessive  ;  or  may  justify 
the  alleged  trespass  on  the  defendant's  possession,  by  pro- 
ving that  he  had  a  right  of  way  over  the  close,  or  the  like. 
Arch.  C.  P.  243.    1  Burns,  183. 

It  is  a  good  defence  that  the  defendant,  as  an  Officer  of  Officer  of 
Justice  arrested  the  prosecutor  by  virtue  of  a  certain  writ  or 
process,  which  is  the  Battery  complained  of.  A  Sherifi^^'s 
Officer  however,  can  only  justify  laying  his  hand  upon  a  man 
in  order  to  arrest  him  upon  a  writ  or  process ;  unless  he  re- 
sist or  an  attempt  be  made  to  rescue  him  ;  and  even  then  he 
can  justify  no  greater  degree  of  force  than  was  necessary  in 
order  to  secure  his  prisoner.  And  the  same  as  to  Officers 
of  Justice,  and  persons  acting  in  their  aid,  arresting  on  sus- 
picion of  felony  without  warrant.  So  a  man  may  justify 
laying  his  hand  upon  another  to  prevent  him  from  fighting, 
or  committing  a  breach  of  the  peace,  or  to  prevent  him  from 
rescuing  goods  taken  in  execution,  or  the  like — yet  even  in 
these  cases  he  must  not  use  more  force  than  is  requisite  to 
restrain  the  other  party  ;  otherwise  he  cannot  avail  himself 
of  the  threatened  breach  of  the  peace,  &c.,  as  a  justification. 
Arch,  C.  P.  243. 

IV.    How  Punished.  . 

There  is  no  doubt  but  that  the  wrong  doer  is  subject 
both  to  an  action  at  the  suit  of  the  party,  wherein  he  shall 
render  damages,  and  also  to  an  indictment,  wherein  he  shall 
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be  fined,  according  to  the  heinousness  of  the  offence.  And 
the  Court  in  which  the  action  is  brouglit,  will  not  compel  the  , 
party  injured  to  make  his  election  to  pursue  either  the  one  i 
or  the  other.    1  Burns,  183,  4.  f 

It  is  an  aggravation  of  the  offence,  on  account  of  the  |; 
person  on  whom,  or  the  place  where  the  same  is  committed : 
As  where  a  man  Assaults  or  threatens  anotb.er  for  suing  him  ; 
a  Counsel  or  Attorney  for  being  employed  against  him,  a 
Juror  for  his  verdict,  or  a  Gaoler,  Constable,  or  other  minis- 
terial Officer,  for  keeping  him  in  custody  and  properly  exe- 
cuting his  duty.    Id.  184. 

The  punishment  usually  inflicted  upon  persons  con- 
victed of  Assaults  and  Batteries  is  fine  and  imprisonment, 
and  the  finding  of  sureties  to  keep  the  peace.    Id.  184. 

In  cases  where  the  offence  more  immediately  affects 
the  individual,  the  defendant  is  sometimes  permitted  by  the 
Court,  even  after  conviction,  to  speak  with  the  prosecutor 
before  any  judgment  is  pronounced,  and  if  the  prosecutor 
declares  himself  satisfied,  a  trivial  punishment  is  inflicted. — 
1  Burns,  185. 

By  the  Provincial  Statute  of  the  4  Vict.  C.  3,  Session 
1841,  indictments  for  Assaults  and  Batteries  can  no  longer 
be  found  in  the  General  Sessions,  nor  trials  for  the  same  by 
jury  take  place  in  that  Court,  but  those  offences  are  to  be 
tried  and  determined  in  a  summary  way,  before  two  Justices. 
The  following  are  the  enactments  on  the  subject,  by  that 
statute  : 

Sec.  13.  Any  two  Justices  of  the  Peace,  for  any  Coun- 
ty, shafl  have  full  power  and  authority  to  hear  and  deter- 
mine in  a  summary  way,  all  complaints  that  may  be  made 
before  them  for  common  Assaults  and  Batteries ;  and  the 
offender,  upon  conviction  thereof,  shall  forfeit  and  pay  such 
fine  as  to  the  said  Justices  shall  seem  meet,  not  exceeding 
Two  Pounds,  and  costs  if  awarded,  which  fine,  when  re- 
ceived, shall  be  paid  by  the  Justices,  to  the  County  Treasu- 
rer, to  be  accounted  for  by  him  to  the  Sessions  ;  and  the 
Justices  shall,  before  the  Meeting  of  the  General  Sessions, 
file  with  the  Clerk  of  the  Peace  the  receipt  of  the  County 
Treasurer  for  such  fine. 

Sec.  14.  If  the  fine  imposed  by  the  Justices,  with  the 
costs,  when  awarded,  shall  not  be  paid  immediately  after  the 
conviction,  or  within  such  period  as  the  Justices  at  the  time 
of  the  conviction  shall  appoint,  the  same  shall  be  levied  by 
Warrant  of  distress  and  sale  of  the  offender's  goods  and  chat- 
tels, if  the  Justices  shall  see  fit ;  or  it  shall  be  lawful  for  the 
Justices  to  commit  the  offender  or  offenders  to  gaol  for  any 
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period  not  exceeding  thirty  days,  unless  the  fine  and  6osts 
shall  be  sooner  paid. 

Sec.  15.  If  the  Justices,  upon  hearing  any  complaint 
for  an  Assault  and  Battery,  shall  deem  the  offence  not  to  be 
proved,  or  so  trifling  as  not  to  merit  any  punishment,  they 
shall  accordingly  dismiss  the  complaint ;  and  shall  forthwith 
make  out  a  Certificate  under  their  hands,  stating  the  fact  of 
such  dismissal ;  and  shall  deliver  such  Certificate  to  the  party 
so  acquitted. 

Sec.  16,  The  Justices  may  give  costs  to  either  com- 
I  plainant  or  defendant,  or  compel  each  party  to  pay  his  own 
I  costs,  as  they  shall  see  fit,  but  no  further  or  greater  costs 
I    than  is  by  law  provided. 

Sec.  17,    In  case  any  such  oftence  charged  before  the 
said  Justices  shall  be  accompanied  by  circumstances  of  ag- 
gravation  ;  or  if,  upon  investigating  any  such  complaint,  it 
,    shall  appear  to  the  Justices,  that  the  offender  or  offenders 
I    deserve  a  higher  fine,  or  greater  punishment  than  is  herein 
before  prescribed,  it  shall  be  lawful  for  the  Justices  to  bind 
such  offender  or  offenders  by  recognisance,  to  appear  at  the 
I    next  Supreme  Court ;  and  also  to  bind  the  prosecutor  or 
I    prosecutors  and  witnesses,  if  necessary,  to  appear  and  pro- 
secute. 

i  Sec.  18.    Provided,  that  the  prosecution  of  every  such 

I  offence  shall  be  commenced  within  thixe  Calendar  Months 
after  the  commission  of  such  ofience,  and  not  otherwise. 

Sec.  1 9.  If  any  person,  against  whom  any  such  com- 
plaint shall  be  made,  shall  have  obtained  such  Certificate  as 
aforesaid,  or,  having  been  convicted,  shall  have  jmid  the 
whole  amount  adjudged  to  be  paid  under  such  conviction, 
or  shall  have  suffered  the  punishment  awarded  for  the  non- 

I  payment  of  the  amount  of  the  said  conviction,  in  every  such 
case  he  or  they  shall  be  released  from  atl  further,  or  ©ther 
criminal  proceedings  for  the  same  cause. 

Sec.  20.    The  Justices  shall  cause  every  such  convic- 

I  tion  to  be  drawn  up  in  the  form  pi^scribed  by  the  Act  of 
the  Assembly,  for  the  general  form  of  a  Conviction  before  a 

I  Magistrate  ;  or  in  any  other  form  of  words  to  the  same  ef- 
fect, as  the  case  may  require :  Provided,  that  no  such  con- 
viction shall  be  questioned  for  want  of  form,  and  no  warrant 
of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  so  as  it  be  therein  alleged  that  the  party  has  been 
convicted,  and  there  shall  have  been  a  good  and  valid  convic- 
tion in  point  of  fact  to  authorise  the  same  ;  and  so  as  the 
term  or  hmit  of  the  imprisonment  be  therein  mentioned. 

Sec,  21  e    All  such  Convictions  shall  be  returned  and 
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filed  by  the  said  Justices,  in  the  Office  of  the  Clerk  of  the 
Peace  for  the  County  in  which  such  conviction  shall  be  had, 
on  or  before  the  first  day  of  the  term  next  ensuing  the  date 
of  the  said  convictions,  respectively.  PerpetuaL 

Affidavit  of  an  Assault,  &c. 

County  of  )     The  information  and  complaint  of  A —  I — 

 5   5      the  said  County  of   ,  yeoman, 

made  on  Oath  this    day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  before  us,  A— 

M —  and  A —  R — ,  Esquires,  two  of  Her  Majesty's  Justi- 
ces of  the  Peace  in  and  for  the  said  County 


The  said  deponent  saith,  that  on  the  day  of 


in  the  year  aforesaid,  at  in  the  County  aforesaid,  A — 

0 —  of  ,  in  the  said  County,  butcher,  violently  assaulted 

him  this  deponent,  and  did  

And  hereupon  the  said  deponent  prayeth  a  Warrant  of 
us  the  said  Justices,  to  issue  against  the  said  A —  O — ,  to 
compel  him  to  answer  unto  the  said  complaint. 

A—  I—. 

A—  M— ,  J.  P. 
A—  R— ,  J.  P. 

Warrant  for  an  Assault,  Slc. 

County  of  )  To  each  and  every  of  the  Constables  of  the 
—  5  Township  of  ,  in  the  said  County  of  . 

(Seal.) 

(Seal.) 

Whereas  complaint  hath  been  made  before  us,  A — 
M— ,  and  A —  R — ,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  County,  upon  the  Oath  of  A-^ 

1 —  ,  of   ,  in  the  said  County,  yeoman,  that  A —  O — , 

of  ,  in  the  same  County,  butcher,  did  on  the  day 

of  ,  in  this  present  year  of  our  Lord,  violently  assault 

him  the  said  A —  I — ,  and  did  ■ 

at  ,  in  the  County  aforesaid  :  These  are  therefore,  in 

Her  said  Majesty's  name,  to  command  you  forthwith  to  ap-.,, 
prehend  the  said  A —  O — ,  and  to  bring  him  before  us, 
answer  unto  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  our  hands  and  seals,  the  day  of  , 

III  the  year  of  our  Lord  one  thousand  eight  hundred  and  -. 

A»™  JM J.  P. 
A™  11—.  J.  P. 
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Although  the  Act  requhes  that  the  complaint  shall  be  Directions, 
heard  and  determined  before  two  Justices,  yet  where  they 
cannot  with  convenience  be  immediately  got  together  to  re- 
ceive the  complaint,  and  issue  the  Warrant ;  or  where  the 
offender  is  about  to  abscond,  or  get  out  of  the  way,  it  would 
seem  that  any  one  Justice  may  take  the  Affidavit,  and  issue 
the  Warrant  in  his  own  name  only,  and  one  of  the  nearest 
Justices  may  be  notified  to  be  present  at  the  time  appointed 
for  trial,  as  the  complaint  must  be  tried  and  determined  be- 
fore the  two  Justices  when  they  are  together.  When  the 
parties  are  before  the  Justices  on  the  day  of  trial,  the  defen- 
dant may,  in  the  first  instance,  be  asked  by  the  Justices 
whether  he  admits  or  denies  the  charge  ;  and  the  whole  of 
the  subsequent  proceedings,  on  the  trial,  will  be  similar  to 
those  in  Summary  Actions  fpr  the  recovery  of  debts  before 
Justices,  with  this  exception,  however,  that  on  trials  for  As- 
sault and  Battery,  the  complainant  or  his  wife  may  be  sworn 
and  examined  as  a  witness,  the  prosecution  being  on  the  part 
of  the  Crown,  and  the  complainant  not  being  entitled  to  any 
part  of  the  fine  which  may  be  imposed.  As  to  the  proceed- 
ings on  such  trials  for  debts,  see  the  directions  given  under 
the  Title,  Summary  Trials.  If,  on  the  hearing  of  the  whole 
case,  the  Justices  are  of  opinion,  according  to  the  terms  of 
the  Act,  that  the  complaint  has  not  been  proved,  or  that  it 
is  so  trifling  as  not  to  merit  any  punishment,  they  may  dis- 
miss it,  and  in  such  case  must  grant  the  required  Certificate, 
which  may  be  in  the  following  form  : — 

County  of  )     We,  A —  M — ,  and  A —  R — ,  Esquires,  two 

 )  of  Her  Majesty's  Justices  of  the  Peace,  in  and 

for  the  said  County,  do  hereby  certify,  that  a  certain  com- 
plaint having  on  this  day  been  heard  before  us,  made  by 

A —  I — ,  of   ,  in  the  said  County,  yeoman,  against 

A —  O — ,  of  ,  in  the  same  County,  laborer,  for  an  As- 
sault and  Battery,  charged  to  have  been  committed  by  the 

said  A —  O — ,  upon  the  said  A —  I — ,  on  the  day  of 

 ,  in  the  year  of  our  Lord  ,  at  ,  in  the  said 

County  :  We  do  consider  and  adjudge,  that  the  said  com- 
plaint has  not  been  proved,  [or,  that  the  said  offence  is  of 
such  a  trifling  nature  as  not  to  merit  any  punishment — as  the 
case  may  be.] 

Given  under  our  hands  at   ,  in  the  said  County, 

this  .  day  of  ,  in  the  year  aforesaid. 

A—  M— J. 

A-=.  R™,  L  P. 


so 
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Ditecdonji.  In  cases  where  the  offence  has  been  accompanied  with 

circumstances  of  aggravation,  or  where  it  appears  to  the  Jus- 
tices that  the  offender  is  deserving  of  a  higher  fine  or  pu- 
nishment than  by  the  terms  of  the  Act  they  are  empowered 
to  inflict,  they  must,  in  pursuance  of  the  clause  in  that  res- 
pect, require  the  offender  to  be  bound  with  sureties,  by  Re- 
cognizance, to  appear  at  the  next  term  of  the  Supreme 
Court  to  be  held  in  the  County,  and  in  the  mean  time  to 
keep  the  peace.  If  he  refuses  or  fails  to  produce  such  sure- 
ties, and  to  be  so  bound,  the  justices  must  immediately  com- 
mit him  to  the  gaol,  by  a  written  commitment,  to  be  detained 
there  until  he  do  so.  If  he  produce  the  sureties,  the  Justi- 
ces must  bind  them  all  in  Recognizance,  according  to  the  first 
form  hereafter  given,  in  such  sums,  respectively,  as  in  his 
discretion  he  shall  think  fit,  ajid  then  must  discharge  the 
party.  The  Justices  must  also  bind  over  the  complainant, 
but  without  sureties,  to  appear,  &c.,  according  to  the  se- 
cond form,  and  must  make  a  minute  of  the  respective  Re- 
cognizances, and  give  it  in  to  the  Clerk  of  the  Crown,  at  or 
before  the  next  term  of  the  Supreme  Court  in  the  County. 
The  duty  of  the  Justices  is  then  fulfilled,  and  it  will  not  be 
lawful  for  them  at  any  tone  after  to  make  or  sanction  any 
compromise  between  the  parties,  but  they  must  appear  at 
the  Supreme  Court,  as  they  were  bound.  In  such  cases,  in 
general,  thus  sent  into  that  Court,  the  offender  may  be  bound 
in  £20,  and  each  of  his  sureties  in  £10,  but  in  extremely 
aggsavated  or  enormous  cases,  the  sums  should  be  greater. 
The  Justices  need  not  write  out  the  forms  of  the  respective 
Recognizances  ;  but  they  must  repeat  them  over  to  the  par- 
ties, respectively,  as  they  stand  before  them,  and  the  par- 
ties must  express  their  consent. 

Acknowledgement  of  Recognizance  by  Party  charged, 
AND  HIS  Sureties. 

You  A —  O —  do  acknowledge  to  owe  to  our  Lady  the 
Queen,  the  sum  of  £20,  and  you  B —  O — ,  and  you  C —  O — , 
do  severally  acknowledge  to  owe  to  our  Lady  the  Q,ueen,  the 
sum  of  £10  of  lawful  money  of  this  Province,  to  be  made 
and  levied  of  your  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  our  Lady  the  Queen,  her  heirs 
and  successors,  if  you  A —  O —  shall  make  default  in  the 
following  condition.  The  condition  is,  that  if  you  A —  O— 
shall  personally  appear  at  the  next  term  of  the  Supreme 
Court,  to  be  held  in  and  for  this  County,  to  answer  to  this 
complaint  of  an  Assault  and  Battery  committed  by  you  A-— 
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O — ,  on  A —  I — ,  and  shall  abide  the  judgment  of  the  Court 
thereupon  ;  and  in  the  mean  time  shall  keep  the  peace,  and 
be  of  good  behaviour  towards  Her  Majesty,  and  all  her  liege 
people,  and  especially  towards  the  said  A —  I — ;  then  this 
Recognizance  to  be  void,  otherwise  shall  remain  in  full  force. 
Are  you  all  content. 

Acknowledgement  of  Recognizance  by  Complainant. 

You  A —  I —  do  acknowledge  to  owe  to  our  Lady  the 
Queen,  the  sum  of  £10  of  lawful  money  of  this  Province,  to 
be  made  and  levied  of  your  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  Lady  the  Queen,  her  heirs  and 
successors,  if  default  shall  be  made  in  the  following  condi- 
tion. The  condition  is,  that  if  you  A —  I —  shall  person- 
ally appear  at  the  next  term  of  the  Supreme  Court,  to  be 
held  in  and  for  this  County,  and  shall  there  prefer  a  bill  of 
indictment,  and  give  evidence  thereon,  before  the  Grand 
Jury,  touching  this  your  complaint  of  an  Assault  and  Battery 
committed  on  you  by  A —  O — ,  and  shall  also  give  evidence 
before  any  Jury  which  shall  pass  upon  the  trial  of  such  in- 
dictment ;  then  this  Recognizance  shall  be  void ;  otherwise 
shall  remain  in  full  force.    Are  you  content. 

Minute  of  Recognizances. 


The  King,    ^     A—  O— ,  bound  in  £20,  and  B—  O— , 

vs.  of  ,  yeoman,  and  C —  O — ,  of  , 

A —  O —  for  an  J> butcher,  in  £  10  each,  for  appearance,  &c., 
Assault,  (Slc,  of  A —  O — ,  at  next  Supreme  Court,  to  an- 
on A —  I — .  J  swer,  &c.  Taken  day  of  ,  184  . 

A —  I —  bound  in  £10,  to  appear  and  give  evidence, 

&c.,  at  next  term  of  the  Supreme  Court,  &c.  Taken  

day  of  ' — ,  184    .       Before  us, 

A—  M— ,  J.  P. 
A—  R— ,  J.  P. 

The  Justices  should  also  keep  a  similar  minute  of  Re- 
cognizance, from  which  to  make  up  a  regular  record,  in  case 
the  parties  bound  should  not  appear,  or  should  otherwise 
fail  in  the  condition,  and  the  Recognizance  be  estreated ;  or 
that  for  any  other  reason,  the  Justices  might  be  required  to 
make  up  such  a  record.  For  the  form  of  such  record,  and 
also  of  a  Commitment,  see  respectively.  Titles — Bail,  and 
Commitment ;  and  for  the  form  of  a  Conviction  by  Justices^ 
see  Title— Conviction, 


(32) 
BAIL. 

1.    Of  Bail  in  general, 

II.    For  WHAT  Offences  Justices   of  the  Peace 
CANNOT  Bail. 

III.  For  what  Offences  two  or  more  Justices  may 

Bail  in  their  discretion. 

IV.  In  what  cases  one  Justice  may   Bail  in  his 

discretion. 

V.    In  what  cases  a  Justice  ought  to  Bail. 
VI.    Of  the  Recognizance  of  Bail. 

I.    Of  Bail  in  general. 

This  Title  is  only  to  be  understood  of  Bail  in  Criminal 
Offences. 

Bail,  signifies  the  delivery  of  a  man  out  of  Custody,  up- 
on the  undertaking  of  one  or  more  persons  for  him,  that  he 
shall  appear  at  a  day  limited,  to  answer  and  be  justified  by 
the  Law.  And  as  Bail  is  a  Custody,  the  Bail  may  retake 
the  prisoner,  if  they  doubt  he  will  fly,  and  detain  him  and 
bring  him  before  a  Justice  ;  and  the  Justice  ought  to  commit 
the  prisoner,  in  discharge  of  the  Bail,  or  put  him  to  find 
new  Sureties.    1  Hale's  Sum.,  96.    1  Burns,  200. 

If  a  person  be  brought  before  a  Justice,  and  it  appear 
that  no  felony  is  committed,  he  may  discharge  him  ;  but  if 
a  felony  be  committed,  thougii  it  do  not  appear  that  the 
party  accused  is  guilty,  yet  he  cannot  be  discharged,  but 
must  be  committed,  or  bailed.    1  Burns,  200. 

Excessive  By  the  declaration  of  rights,  1  Will.,  Sess.  2,  c.  2,  ex- 

cessive  Bail  ought  not  to  be  required.    1  Burns,  207. 

Denying  To  rcfusc  Bail  where  the  party  ought  to  be  bailed,  (the 

party  offering  the  same.)  is  a  misdemeanour,  punishable  not 
only  by  the  suit  of  the  party,  but  also  by  indictment.  Id. 

Improperly  Admitting  Bail,  where  it  ought  not,  is  punishable  by 

Baiiing.        tlie  Judges  of  Assizc,  by  fine,  or  punishable  as  a  negligent 
escape  at  common  law.  Id. 

A  Justice  committed  a  man  on  suspicion  of  steahng  a 
Mare,  and  bound  over  the  owner  to  prosecute.  Afterwards, 
upon  examining  two  other  persons,  he  admitted  the  party  to 
bail.  The  prosecutor  appeared  at  the  Assizes,  and  a  bill  was 
found,  but  the  party  accused  did  not  appear — and  the 
Court  granted  an  information  against  the  Justice,  declaring 
they  should  not  have  bailed  the  man  themselves.  P^ex  vs. 
Clarke,    2  Sir.  1216. 
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articles  of  provisions,  or  any  meat  which  has  been  blown, 
raised  or  stuffed,  or  any  diseased  or  measly  pork,  under  the 
penalty  of  not  less  than  two,  nor  more  than  ten  pounds,  for 
every  offence ;  and  such  articles  shall  be  forfeited,  and  be 
seized  and  destroyed  by  the  Health  Inspector. 

Sec.  27.  Whenever  any  person  has  been  duly  notified  Regulations 
to  remove  any  nuisance,  or  to  cleanse,  alter,  or  amend  any  ^Jval  ^o/^' 
vault,  or  drain,  or  to  perform  any  other  act  which  it  may  be  Nuisances, 
his  duty  to  perform,  in  obedience  to  this  Act,  or  the  Sta- 
tutes, Rules,  Orders,  and  Regulations  herein  mentioned, 
and  the  time  limited  for  the  performance  of  such  duty  shall 
elapse  without  a  compliance,  the  Health  Inspector  shall 
either  remove  the  nuisance  as  aforesaid,  or  issue  new  noti- 
ces, or  new  orders  shall  be  given  by  such  Special  Court,  un- 
til the  duty  is  performed  ;  and  if,  in  the  opinion  of  such 
Special  Court,  or  of  the  Health  Inspector,  or  of  the  Com- 
missioners of  Streets  of  such  place,  it  shall  be  for  the  health 
or  comfort  of  the  inhabitants,  that  any  particular  nuisance 
should  be  forthwith  removed,  then  it  shall  be  their  respective 
duty  to  cause  the  same  to  be  removed  without  delay,  and 
the  expense,  thereby  incurred,  shall  be  paid  by  the  owner 
or  occupant  of  the  land  on  which  the  nuisance  exists,  or  by 
whom  it  was  caused,  and  shall  be  recoverable  from  him,  at 
the  suit  of  the  Inspector. 

Sec.  28.  Any  Health  Inspector,  or  any  person  autho- 
rised  by  the  said  Court,  or  any  Justice  of  the  Peace,  to  act  examine  con- 
in  his  aid,  shall  and  may  at  any  time  between  sunrise  and  cemingJNui- 
sunset,  and  within  the  limits  of  his  jurisdiction,  enter  into 
any  house,  building,  yard,  or  other  place,  and  into  any 
vessel  or  boat,  for  the  purpose  of  examining  any  alley,  sink, 
cesspool,  privy,  vault,  drain,  sewer,  public  or  private  dock, 
or  slip,  vessel  or  boat,  in  order  to  report  to  the  said  Court 
thereon,  or  for  examining  into,  destroying,  removing,  or 
preventing  any  nuisance,  source  of  filth,  or  cause  of  sick- 
ness therein,  or  for  any  other  legal  purpose  referred  to  by 
this  Act,  or  the  Acts  herein  before  mentioned,  and  if  any 
person  shall  refuse  to  admit  such  officer,  or  other  person,  so 
authorised,  into  such  building,  yard,  lot  of  ground,  out 
house,  place,  or  cellar  thereto  belonging,  or  into  any  such 
vessel  or  boat,  the  said  Inspector  shall,  on  oath,  complain 
thereof  to  the  Police  Court  in  Halifax,  or  to  any  two  Justi- 
ces in  any  other  place,  and  obtain  a  Warrant  for  such  en- 
try, and  shall  thereupon  proceed,  under  the  authority  of 
such  Warrant,  to  examine  such  building,  yard,  place,  or 
cellar,  and  any  such  vessel  or  boat,  and  to  destroy,  remove, 
or  prevent  by  all  effectual  means,  and  in  such  manner  as  the 
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said  Court  shall  direct,  any  nuisance,  source  of  filth,  or 
cause  of  sickness  that  may  be  found  therein. 
Punishment  Every  person  offending  against  any  of  the 

for  violations  clauses  or  provisions  of  this  Act,  or  the  orders  and  directions 
of tne  Act.  Special  Court,  and  whosoever  shall  refuse,  or  wil- 

fully neglect,  to  act  in  obedience  to  the  same,  respectively, 
or  to  obey  and  comply  with  the  directions  and  orders  of  the 
Health  Inspector;  and  whosoever  shall  resist  or  oppose  the 
lawful  execution  of  this  Act,  or  of  the  said  Act  concerning 
nuisances,  or  of  any  orders  or  directions  made  under  the 
authority  of  the  same,  or  any  Health  Warden,  in  the  ex- 
ecution of  his  duty,  shall,  for  every  such  oflence,  be  deem- 
ed guilty  of  a  misdemeanor ;  and  shall  also  incur,  and  be- 
come liable  to,  a  penalty  not  exceeding  twenty  pounds,  nor 
less  than  ten  shillings  for  every  such  offence,  to  be  recover- 
ed in  the  manner  herein  after  provided. 

^nd"''rTsc"u-  ^^^^^       ^^^^^"^        ^"7  ^^^^^  Health, 

ti?)n  of*p«nal.  Health  Wardens,  appointed  and  acting  under  the  said 
ties.  Act,  passed,  "  more  effectually  to  provide  against  the  intro- 

duction of  infectious  or  contagious  diseases,"  and  for  any 
,  such  Special  Court,  or  Health  Inspector,  acting  under  the 
said  Act  concerning  nuisances,  or  this  present  Act,  to  limit 
and  restrain  to  any  sum  under  ten  pounds,  but  not  below 
ten  shillings,  the  amount  to  be  prosecuted  for,  in  respect  of 
any  of  the  several  penalties  imposed  by,  or  incurred  under, 
any  of  the  said  Acts,  for  the  offences  to  which  they  have 
respectively  reference ;  and  all  penalties,  thus  limited,  shall 
and  may  be  sued  for  and  recovered  before  any  one  Justice 
of  the  county  or  place  wherein  the  penalty  shall  be  incur- 
red ;  and  all  larger  penalties  shall  be  recovered  in  any  Court 
of  Record  in  the  same  county. 
Wiio  shall  Sec.  31.    Not  only  all  pecuniary  penalties,  incurred 

prosecute  for  under  the  said  Act,  passed  to  provide  against  the  introduc- 
pena  ties,  c.  ^-^^^  ^£  ij^fQ^^i^iQug  (jiseascs,  or  under  the  said  Act  concerning 
nuisances,  or  this  present  Act,  or  under  any  orders,  rules, 
or  regulations  made  or  given  in  pursuance  of  the  powers 
and  authorities  in  the  said  Acts  granted,  but  also  all  such  mo- 
nies and  expences  as  shall  be  expended  under  this  Act,  for 
or  in  consequence  of  the  neglect  of  any  owner  or  occupant 
of  any  tenement,  land,  boat,  vessel  or  place,  to  perform 
any  order,  shall  respectively  be  sued  for  and  recovered,  in 
the  name,  and  on  the  information  of  any  Health  Inspector, 
within  whose  limits  the  offence  v/as  committed,  or  as  a  debt 
due  to  him,  as  the  case  may  be  ;  and  if  there  be  no  Health 
Inspector,  then  in  the  name  of  the  Cleric  of  the  Peace  of  the 
county  or  district,  unless  the  Attorney  or  Solicitor  General 
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think  proper  to  prosecute  at  the  suit  of  the  Crown,  and  give 
notice  accordingly  :  and  in  all  cases  where  the  prosecution 
or  suit  shall  be  in  the  name  of  the  Health  Inspector,  he 
shall  be  deemed  the  official  prosecutor,  and  shall,  as  shall 
also  any  Health  Warden,  be  a  competent  witness  in  such 
suit  or  prosecution,  and  shall  recover  costs  of  suit  from  the 
defendant,  if  judgment  be  given  for  the  penalty  or  sum  pro- 
secuted for,  but  shall  not  be  liable  to  pay  to  the  defendant 
any  costs,  if  the  judgment  pass  in  favour  of  the  defendant ; 
and  all  monies  to  be  recovered  by  any  such  suit  or  prosecu-  Application 
lion,  shall  be  paid  into  the  hands  of  the  treasurer  for  the  penalties, 
town  or  county,  as  the  case  may  be  ;  and  shall  be  appropri- 
ated towards  defraying  the  expences,  there  to  be  incurred, 
in  and  about  the  enforcing  and  carrying  into  effect  this  Act 
and  the  Acts  above  recited. 

Sec.  33.  If  any  appeal  shall  be  entered  against  the  Appeals, 
judgment  of  a  Court  of  Summary  Jurisdiction,  or  any  Justi- 
ces of  the  Peace,  given  for  any  sum  of  money  sued  for  by 
any  Clerk  of  the  Peace,  or  Health  Inspector,  either  as  a 
penalty,  or  as  a  debt  due  to  him  under  the  provisions  of  the 
present,  or  any  of  the  said  Acts,  and  such  appeal  be  not 
duly  prosecuted  at  the  first  sitting  of  the  Court  to  which  the 
appeal  is  prayed,  then,  on  such  default  being  certified  by 
the  clerk  thereof,  execution  shall  be  forthwith  issued  from 
the  Courtj  or  by  the  Justice  by  whom  the  judgment  was 
rendered. 

Sec.  35.  In  ail  indictments  and  informations,  to  be 
prosecuted  as  aforesaid,  for  offences,  misdemeanors,  and  in^icunen't' 
pecuniary  penalties,  under  the  present  or  above  recited 
Acts,  it  shall  be  requisite  to  insert  the  respective  clauses  of 
the  Statute,  or  the  rules,  orders,  or  regulations  which  have 
been  violated  or  discharged,  and  under  which  tlie  penalty 
is  sought  to  be  recovered  ;  and  also  to  state  that  the  offence 
was  committed  in  violation  of  such  clause  or  clauses,  between 
two  days  to  be  specified  therein  ;  and  the  general  form  of 
the  conviction  before  a  Justice  or  Justices  of  the  Peace  shall 
otherwise  be  as  is  now  by  law  provided.  Temporary. 

It  will  be  observed,  that  certain  of  the  penalties  and  sums  Directions, 
of  money  mentioned  in  the  foregoing  Statutes  relating  to 
health,  are  directed  to  be  sued  for  by  information,  and  cer- 
tain others,  in  the  same  manner  as  debts  due  to  the  prosecu- 
tor. In  the  former  case,  the  proceedings  and  Forms  will  be 
the  same  as  in  like  prosecutions  for  the  recovery  of  penalties, 
except  as  is  required  by  the  clause  last  recited.  For  the 
said  proceedings  and  Forms,  see  respectively,  Titles, — In- 
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formation,  Summons,  Conviction.  It  is  to  be  noted,  how- 
ever, that  where  the  prosecution  is  by  information,  no  final 
process  of  distress,  or  of  any  other  description,  is  directed 
or  authorised,  by  which  payment  of  the  penalty  may  be  en- 
forced from  the  party  convicted.  Where  it  is  directed  that 
the  sum  sliall  be  sued  for  in  the  same  manner  as  a  debt  due 
to  the  prosecutor,  the  course  of  proceeding,  and  the  Forms, 
will  be  found  under  the  Title,— Summary  Trials. 


OATHS. 

There  is  a  difference  of  opinion  concerning  the  power 
of  Justices  of  the  Peace  to  administer  oaths,  in  cases  under 
their  jurisdiction,  where  an  oath  is  not  expressly  required  or 
mentioned,  or  where  Justices  are  not  expressly  authorised  to 
administer  them.    But  whatever  may  be  said  on  these  points, 
there  is  certainly  nothing  in  the  law  to  sanction  &  practice 
which  very  generally  prevails,— that  of  administering  oaths 
in  cases  where  Justices  of  the  Peace  have  no  jurisdiction  ; 
the  evil  of  which  is  clearly  stated  by  Mr.  Justice  Blackstone, 
who  says  (4  Com.  137.)    "  The  law  takes  no  notice  of  any 
perjury  but  such  as  is  committed  in  some  court  of  justice^ 
having  power  to  administer  an  oath  ;  or  before  some  Magis- 
trate, or  proper  officer,  invested  with  a  similar  authority,  in 
some  proceedings  relative  to  a  civil  suit,  or  a  criminal  prose- 
cution :  for  it  esteems  all  other  oaths  unnecessary  at  least,  and 
therefore  will  not  pttnish  the  breach  of  them.    For  which 
reason  it  is  much  to  be  questioned,  how  far  any  Magistrate 
is  justifiable  in  taking  a  voluntary  affidavit,  in  any  extrajudi- 
cial matter,  as  is  now  too  frequent  upon  every  petty  occa- 
sion ;  since  it  is  more  than  possible,  that  by  such  idle  oaths, 
a  man  may  frequently,  in  foro  conscientiae,  incur  the  guilt, 
and  at  the  same  time  evade  the  temporal  penalties  of  perjury." 
Lord  Coke  says,  it  is  an  high  contempt  to  administer  an  oath 
without  warrant  of  law,  to  be  punished  by  fine  and  imprison- 
ment.   The  Court  of  King's  Bench  has  often  reprehended 
and  discouraged  as  much  as  possible,  the  taking  of  voluntary 
affidavits,  by  Justices  of  the  Peace,  in  matters  not  within 
their  jurisdiction.    In  one  case  Lord  Kenyon  said,- — "  He 
did  not  know  but  that  a  Magistrate  subjects  himself  to  fa 
criminal  information  for  taking  a  voluntary,  extra-judicial  af- 
fidavit.   3  Burn's,  531. 

By  the  4  Vic.  c.  4,  Sec.  23,  Sess.  1841.    Quakers  or 
Moravians"    Moravians,  who  shall  be  required  to  give  evidence  in  any  case, 
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civil  or  criminal,  shall,  instead  of  an  oath  in  the  usual  form, 
be  permitted  to  make  a  solemn  declaration  or  affirmation,  in 
these  words  : 

I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm." 

Which  affirmation  or  declaration  shall  be  adjudged  and  taken 
to  be  of  the  same  force  and  effect  in  all  courts  and  other  pla- 
ces where  by  law  an  oath  shall  be  required,  as  if  such  Gluaker 
or  Moravian  had  taken  an  oath  in  the  usual  form.  And  if 
any  person,  making  such  affirmation  or  declaration,  shall  be 
convicted  of  having  w^ilfuJly,  falsely,  and  corruptly  affirmed 
or  declared  any  matter  or  thing  which,  if  the  same  had  been 
sworn  in  the  usual  form,  would  have  amounted  to  wilful  and 
corrupt  perjury,  such  offender  shall  be  subject  to  the  same 
pains,  penalties,  and  forfeitures,  with  persons  convicted  of 
wilful  and  corrupt  perjury.  Perpetual. 

A  Jew  is  to  be  sworn  upon  the  Old  Testament,  a  Maho-  "^^^'^ 
metan  upon  the  Koran,  and  others,  in  general,  according  to  !,^],'j^jnigt(,j.ea, 
the  ceremonies  of  their  religion.  The  particular  opinions  of 
a  man  professing  Christianity,  are  not  to  be  examined  into, 
with  reference  to  his  being  sworn,  but  he  is  only  to  be  ask- 
ed, whether  he  believes  the  obligation  of  an  oath,  the  being 
of  a  Deity,  and  a  future  state  of  rewards  and  punishments. 
But  a  person  who  has  no  idea  of  the  being  of  a  God,  or  a 
future  state  of  rewards  and  punishments,  is  not  admissible. 
But  in  such  a  case,  the  trial  may  be  postponed,  until  the 
witness  is  instructed  as  to  the  nature  and  obligation  of  an 
oath.    3  Burn's,  537-8. 

The  following  is  the  Form  of  the  Oath  of  Allegiance. 

I,  A.  B.,  do  sincerely  promise  and  swear,  that  I  will 
be  faithful  and  bear  true  allegiance  to  Her  Majesty  Queen 
Victoria.    So  help  me  God. 

Concerning  the  offences  of  profane  cursing  and  swear- 
ing, see  Title, — Swearing. 

 ^  • 

OFFSET,  see,  SUMMARY  TRIALS. 

ORPHANS. 

By  the  33  G.  2,  c.  1,  Sec.  1,  1  V.  4-2.    The  Over- 
seers of  the  Poor  of  the  town  of  Halifax  shall  take  order 


382 


ORPHANS. 


from  lime  to  time,  by  and  with  the  consent  of  two  or  more 
Justices  of  the  Peace  for  the  county  of  Halifax,  for  setting 
lo  work  the  children  of  all  such,  whose  parents  shell  not  by 
the  said  Overseers,  oi;the  greater  part  of  them,  be  thought 
able  to  maintain  them  ;  or  any  poor  orphans  ;  or  by  inden- 
ture to  bind  out  any  such  children,  or  orphans,  as  aforesaid, 
to  be  apprentices,  where  they  shall  see  convenient,  till  such 
man  child  shall  come  to  the  age  of  twenty-one  years,  and 
such  woman  child  to  the  age  of  eighteen  years,  or  the  time 
of  her  marriage ;  the  same  to  be  as  effectual  to  all  purposes, 
as  if  such  child  were  of  full  age,  and,  by  indenture  of  cove- 
nant, had  bound  him  or  herself.  Provided  always,  that  one 
of  the  conditions  of  said  indentures  shall  be,  that  if  the  said 
master  or  mistress  of  said  apprentice,  or  other  person  to 
whom  said  indenture  may  be  assigned,  shall  transport  or  car- 
ry said  apprentice  out  of  this  Province,  to  reside  or  dwell  in 
any  other  colony  or  plantation,  that  then  the  said  indenture 
shall  be  void,  and  the  said  apprentice  shall  thenceforth  be 
discharged  from  any  further  service  to  his  said  master  or  mis- 
tress, or  assigns.  Provided,  also,  that  the  children  main- 
tained in  the  orphan  liouse,  at  the  expense  of  the  Crown, 
shall  remain  and  be  under  the  direction  of  the  Governor  as 
heretofore,  and  bound  out  in  such  manner  as  he  siiall  order 
and  direct.  Perpetual, 

By  the  3  &  4  G.  3,  c.  9.  1  V.  96.    The  said  clause 
in  the  before  recited  Act,  relating  to  the  binding  out  poor 
children  and  orphans,  and  ail  the  directions  therein  contain- 
ed, shall,  for  the  future,  extend  lo  all  the  other  towns  in  this 
^  Province.  Perpetuol. 

By  the  13  &  14  G.  3,  c.  2.  1  V.  178.  All  accounts 
of  charges,  on  obtaining  and  executing  writs  of  partition, 
shall  be  laid  before  the  Supreme  Court,  and  when  approved 
of,  assessors  shall  be  appointed  by  such  Court  to  assess  the 
amount,  in  due  proportion,  on  the  proprietors,  and  to  levy 
the  same  from  them,  and  to  pay  it  over  to  the  person  appoint- 
ed by  the  Court  to  receive  the  same.  And  if  any  proprietor, 
or  other  person  in  possession  of  any  land  allotted  and  assign- 
ed under  a  writ  of  partition,  shall  refuse  or  neglect  to  pay  the 
sum  assessed,  as  his  dividend  or  proportion  of  the  charges 
aforesaid,  it  shall  and  may  be  lawful  for  any  one  Justice  of 
the  Peace,  on  compiairit  of  the  receiver  appointed  as  afore- 
said, to  issue  a  warrant  of  distress  and  sale  of  the  dehnquent's 
goods  and  chattels,  .for  the  recovery  of  the  sum  so  assessed, 
with  the  charges  of  the  prosecution. 

Sec.  3.  In  case  no  person  be  resident  on  any  lands  al- 
lotted and  assigned  as  aforesaid,  nor  any  goods  and  chattels 
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thereon,  whereby  the  sum  due  as  aforesaid  may  be  levied,  it 
shall  be  lawful  for  any  one  Justice  of  the  Peace,  to  let  out 
any  part  of  such  delinquent's  lands  as  may  be  sufficient  to 
pay,  by  the  produce  of  the  same,  any  such  dividend,  pro- 
portion, or  charge  so  due,  and  in  case  no  person  shall  offer 
to  hire  the  same,  such  lands  shall  be  held  chargeable  there- 
with. Perpetual. 

Note.  Although,  from  the  words  used  in  the  forego- 
ing Act,  concerning  the  issuing  of  a  warrant  of  distress,  it 
would  seem,  as  if  such  writ  might  be  granted  immediately 
on  the  complaint  of  the  receiver,  without  any  other  proceed- 
ings, yet  it  is  considered,  that  previous  to  such  writ  being 
issued,  it  is  requisite  that  the  party  complained  of,  should  be 
summoned  in  the  usual  Form,  to  appear  before  the  Justice, 
to  answer  to  the  complaint,  so  that  he  may  have  an  oppor- 
tunity of  shewing  cause,  if  he  have  any,  why  he  has  not 
paid  the  sum  assessed  on  him. 

— m — 
PASSENGERS. 

By  the  6  Vic.  c.  31.  Sess.  1843.  The  several  previ- 
ous Acts  relating  to  Passengers  arriving  in  this  Province  have 
been  repealed,  and  the  following  enactments,  among  others, 
have  been  thereby  made  on  the  subject. 

Sec.  1.  Whensoever  any  vessel  shall  arrive  or  come 
to  any  port  or  place  within  this  Province,  the  master  or  com- 
mander of  such  vessel,  immediately  after  the  arrival  thereof, 
and  before  such  vessel  shall  be  admitted  to  an  entry,  shall 
either  make  and  subscribe  a  declaration  before  the  collector 
or  other  principal  officer  or  officers  of  Her  Majesty's  Cus- 
toms for  the  port  or  place  where  such  vessel  shall  arrive,  that 
no  passenger  or  passengers  embarked  or  sailed  on  board  of  such 
vessel,  on  her  said  voyage,  to  this  Province,  or  otherwise, 
shall  make  out  and  deliver  to  the  said  Collector  or  other  prin- 
cipal officer  or  ofhcevs,  a  Schedule  or  List,  in  writing,  to  be 
signed  by  him,  setting  forth  the  name  or  names,  trade,  oc- 
cupation, profession,  or  employment  of  all  and  every  pas- 
senger or  passengers  who  shall  or  may  have  respectively  been 
embarked  or  have  sailed  on  board  of  such  vessel,  on  her  said 
voyage;  and  also  the  name  or  names,  trade,  occupation,  pro- 
fession, or  employment,  of  all  and  every  passenger  or  pas- 
sengers respecliveiy,  who  shall  or  may  arrive  and  be  landed 
from  such  vessel,  in  any  port  or  place  within  this  Province. 
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Sec.  7.  If  any  master  or  commander  of  any  vessel, 
with  passenger  or  passengers  on  board,  arriving  at  any  port 
or  place  within  this  Province,  shall  neglect  or  refuse  to  make 
out  and  deliver  to  the  Collector  or  other  principal  ofhcer  or 
officers  of  the  Customs,  such  Schedule  or  List,  in  writing, 
as  is  hereinbefore  required,  or  shall  fraudulently  make  and 
subscribe  any  such  declaration,  or  make  out  and  deliver  any 
such  Schedule  or  List,  which  shall  be  false  and  untrue  in  any 
particular,  then,  and  in  either  of  such  cases,  such  master  or 
commander  shall  ibrfeit  and  pay  the  sum  of  fifty  pounds,  to 
be  sued  for  and  recovered  as  hereinafter  provided. 

Sec.  8.  Any  master  or  other  person  in  command  or 
charge  of  any  such  vessel,  which  shall  arrive  at  any  port  or 
place  in  this  Province,  who,  not  being  compelled  thereto  by 
absolute  necessity,  to  be  adjudged  of  by  the  said  officers  of 
Her  Majesty's  Customs,  shall  land,  or  shall  knowingly  suf- 
fer to  land,  any  passenger  or  passengers  in  any  port  or  place 
within  this  Province,  before  making  the  entry  and  declara- 
tion herein  before  rcvquired,  or  otherwise  contrary  to  the  pro- 
visions of  this  Act,  shall  forfeit  and  pay  the  sum  of  ten 
pounds  for  every  such  passenger  so  landed,  to  be  recovered 
by  bill,  plaint  or  information,  in  any  Court  of  Record  in  this 
Province. 

Sec.  10.  For  the  purpose  and  within  the  meaning  of 
this  Act,  two  children,  each  being  under  the  age  of  fourteen 
years,  shall  in  all  cases  be  computed  as  one  passenger ;  and 
that  children  under  the  age  of  one  year  shall  not  be  included 
in  the  computation  of  the  number  of  passengers. 

Sec.  13.  All  penalties  imposed  by  this  Act  for  offences 
against  the  same,  may  be  sued  for  and  recovered  by  the  Col- 
lector or  other  officer  of  Her  Majesty's  Customs,  or  by  any 
person  commissioned  for  that  purpose,  by  the  Governor, 
Lieutenant  Governor  or  Commander-in-Chief,  before  any 
two  or  more  Justices  of  the  Peace  for  the  county  in  which 
the  offence  shall  have  been  committed,  or  cause  of  com- 
plaint shall  have  arisen,  or  in  which  the  offender  or  party 
complained  against  shall  happen  to  be,  and  upon  complaint 
being  made  before  any  one  Justice  of  the  Peace  as  afore- 
said, he  shall  issue  a  summons  requiring  the  party  of- 
fending or  complained  against  to  appear  on  a  day,  and  at  an 
hour  and  place  to  be  named  in  such  summons,  and  every 
such  summons  sliall  be  served  on  the  party  offending  or 
complained  against,  or  shall  be  left  at  his  last  house,  place 
of  residence,  or  business,  or  on  board  any  ship  to  which  he 
may  belong,  and  either  upon  the  appearance,  or  default  to 
appear,  by  the  party  offending  or  complained  against,  it  shall 
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he  lawful  for  any  two  or  more  Justices  to  proceed  summarily 
upon  the  case,  and  either  with  or  without  any  written  infor- 
mation, and  upon  proof  of  the  offence  or  of  the  complain- 
ant's claim,  either  by  confession  of  the  party  offending,  or 
complained  against,  or  upon  the  oath  of  one  or  more  credi- 
ble witness,  (which  oath  such  Justices  are  hereby  authorised 
to  administer^)  it  shall  be  lawful  for  such  Justices  to  convict 
the  offender,  and  upon  such  conviction,  to  order  the  offend- 
er or  party  complained  against^  to  pay  such  penalty  as  the 
Justices  may  declare  to  have  been  incurred,  and  also  to  pay 
the  costs  attending  the  information  or  complaint ;  and  if 
forthwith  upon  any  such  order  the  monies  thereby  ordered 
to  be  paid,  be  not  paid,  the  same  may  be  levied,  together 
with  the  costs  of  the  distress  and  sale,  by  distress  and  sale 
of  the  goods  and  chattels  of  the  party  ordered  to  pay  such 
monies,  the  surplus,  if  any,  to  be  returned  to  him  upon  de- 
mand, and  any  such  Justices  may  issue  their  warrant  ac- 
cordingly, and  may  also  order  such  party  to  be  detained  and 
kept  in  safe  custody  until  return  can  be  conveniently  made 
to  such  warrant  of  distress,  unless  such  party  give  security 
to  the  satisfaction  of  such  Justices  for  his  appearance  before 
them  on  the  day  appointed  for  such  return,  such  day  or 
days  not  being  more  than  eight  days  from  the  time  of  taking 
such  security;  but  if  it  shall  appear  to  such  Justices,  by  the 
admission  of  such  party,  or  otherwise,  that  no  sufficient  dis- 
tress can  be  had,  vv^hereon  to  levy  the  monies  so  adjudged 
to  be  paid,  they  may,  if  they  think  fit,  refrain  from  issuing 
such  warrant  of  distress,  and  in  such  case,  or  if  such  war- 
rant shall  have  been  issued  upon  the  return  thereof,  such 
insufficiency  as  aforesaid,  shall  be  made  to  appear  to  the 
Justices,  or  any  two  or  more  of  such  Justices  as  aforesaid, 
then  such  Justices  shall,  by  warrant,  cause  the  party  ordered 
to  pay  such  monies  and  costs  as  aforesaid,  to  be  committed 
to  gaol,  there  to  remain  without  bail  for  any  term  not  ex- 
ceeding three  months,  unless  such  monies  and  costs,  ordered 
to  be  paid,  and  such  costs  of  distress  and  sale  as  aforesaid, 
be  sooner  paid  and  satisfied.  Temporary. 

By  the  7  Vic.  c.  49,  Sess.  1844.  The  master  of  any 
vessel,  arriving  from  any  of  the  British  colonies,  shall  not  be 
required  to  make  the  payment  of  five  shillings  each,  for  all 
or  any  of  the  passengers  on  board  said  vessel  who  may  be 
brought  into  or  land  in  this  Province,  notwithstanding  any 
thing  contained  in  the  aforesaid  Act  of  6  Vic.  Temporary. 

It  may  be  observed,  that  there  i&  an  express  contradic- 
tion in  the  aforesaid  Act  of  the  6  Vic,  with  regard  to  the 
recovery  of  the  penalties  thereby  rraposed.    In  the  8th 
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clause  it  is  declared,  that  the  penalty  of  £10  imposed  for 
the  offence  therein  mentioned,  shall  be  recovered  "  by  bill, 
plaint,  or  information  in  any  Court  of  Record,"  and  in 
clause  13,  it  is  enacted,  that  "  all  penalties  imposed  by  the 
Act,  for  offences  against  the  same,  shall  be  recovered  be- 
fore two  Justices  of  the  Peace."  The  only  penalty  imposed 
by  the  Act,  besides  the  £10,  is  the  one  of  £50  mentioned 
in  clause  7.  As  it  is  so  expressly  directed  that  the  £10 
shall  be  recovered  in  the  mode  pointed  out  in  the  clause  in 
which  it  is  imposed,  it  is  considered  that  it  cannot  be  sued 
for  before  Justices,  under  the  before  recited  general  clause 
as  to  penalties.  The  only  penalty  therefore  to  be  recovered 
before  the  Justices,  is  that  of  £50. 

— m — 
PEDLARS, 

By  the  2*2  G.  3,  c.  1,  1  V.  225.  No  hawker,  pedlar, 
or  petty  chapman,  or  other  trading  person  or  persons,  going 
from  town  to  town,  or  other  men's  houses,  and  traveUing, 
either  on  foot,  or  with  a  horse  ;  or  otherwise  carrying  to 
sell,  or  exposing  to  sale,  in  any  house,  or  in  any  town  or 
village,  whereof  such  person  is  not  an  inhabitant,  except  in 
any  public  fair  or  market,  any  wares,  goods  or  merchandise, 
without  previously  giving  bond,  and  taking  out  a  license,  if 
at  Halifax  from  the  Clerk  of  the  Licences,  and  if  in  any 
other  county  or  district,  from  the  Clerk  of  the  Peace,  by 
consent  of  at  least  three  Justices  of  the  Peace  for  such  co\m- 
ty  or  district,  in  the  same  manner  as  bonds  are  taken  and  li- 
cences for  retailing  liquors  are  granted  ;  for  which  license 
there  shall  be  paid  half  yearly,  as  follows :  Where  such  ped- 
lar travels  on  foot,  without  a  beast  of  burthen,  three  pounds  ; 
where  he  travels  with  one  beast,  six  pounds  ;  and  for  every 
other  beast  exceeding  one, — two  pounds  ;  and  the  number 
of  horses  or  other  beasts,  when  any,  shall  be  expressly  spe- 
cified in  the  license.  And  every  person  who  shall  so  expose 
to  sale,  any  goods,  wares,  or  merchandize,  except  as  afore- 
said, without  being  licensed  as  aforesaid,  shall  forfeit  all 
such  goods,  ware&,  and  merchandize  so  exposed  to  sale,  con- 
trary hereto.  Fines  and  forfeitures  shall  be  recovered  in 
any  Court  of  Record. 

Sec.  4v  AIT  Justices,  Sheriffs,  Under  Sheriffs,  and 
Constables,  are  hereby  strietPy  enjoined  and  required  to  ex- 
ert their  utmost  power  to  see  that  this  law  be  duly  put  in 
execution.    Pro?vided^  that  nothing  in  the  Act  shall  extend 
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to  prohibit  any  person,  selling  fish,  fruits,  or  victuals,  nor 
to  hinder  any  makers  of  goods,  or  their  children,  apprenti- 
ces, or  servants,  from  carrying  or  selling  the  goods  of  their 
own  making  ;  nor  any  tinkers,  coopers,  glaziers,  plumbers, 
harness  menders,  or  other  persons  usually  trading  in  mend- 
ing kettles,  tubs,  household  goods,  or  harness,  from  going 
about  and  carrying  materials  for  mending  the  same.  Per- 
petual. 

By  55  G.  3,  c.  8.  2  V.  149.  The  money  arising  by 
virtue  of  the  beforementioned  Act,  shall  be  paid  into  the 
treasury  of  the  county  or  district  in  which  the  same  is  re- 
ceived, and  shall  be  added  to  the  fund  raised  therein  from 
the  granting  licences  to  retail  spirituous  liquors ;  and  shall 
be  disposed  of  by  the  Grand  Jurors  and  Court  of  General 
Sessions  accordingly.  Perpetual, 

— m — ■ 
,  PENITENTIARY. 

By  the  Act  of  7  Vic.  c.  3.  Sess.  1844,  Sec.  25.  Every 

1     1  11  •   •    1  •      1     1  11 1  Con- 

person  who  shall  rescue  any  crimmal  or  convict  who  shall  be  victs  to  be 

ordered  to  be  imprisoned  within  the  Provincial  Penitentiary,  guilty  of  fel- 
either  during  the  time  of  his  conveyance  to  the  said  Peni- 
tentiary,  or  of  his  imprisonment  therein,  and  also,  every 
person  who  shall  aid  in  any  such  rescue,  shall  be  guilty  of 
felony  ;  and  every  person  having  the  custody  of  any  such 
criminal  or  convict  as  aforesaid,  or  being  employed  by  the 
person  having  such  custody  as  a  keeper,  under-keeper,  turn- 
key, assistant,  or  guard,  who  shall  knowingly  and  wilfully 
allow  such  convict  to  escape ;  and  also,  every  person  who, 
by  supplying  arms,  tools,  or  instruments  of  disguise  or 
otherwise,  shall  in  any  manner  aid  any  such  criminal  or 
convict  in  any  escape,  though  no  escape  be  actually  made, 
and  every  person  who  shall  attempt  to  rescue  any  such  cri- 
minal or  convict,  or  aid  in  any  such  attempt,  though  no  res- 
cue be  actually  made,  shall  be  guilty  of  felony,  and  every 
person  having  such  custody  as  aforesaid,  who  shall  careless- 
ly allow  any  such  criminal  or  convict  to  escape,  shall  be  guil- 
ty of  a  misdemeanor,  and,  being  lawfully  convicted  of  such 
misdemeanor,  shall  be  liable  to  fine  or  imprisonment,  or  to 
both,  at  the  discretion  of  the  Court.  Temporary. 

The  proceedings  before  a  Justice  or  Justices  for  this 
offence,  will  be  similar  to  those  in  other  cases  of  felony,  or 
misdemeanor,  and  the  Forms  also. 
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Perjury  by  the  common  law,  seems  to  be  a  wilful  false 
oath,  by  one,  who  being  lawfully  required  to  depose  the  truth 
in  any  judicial  proceeding,  swears  absokUely  in  a  matter  ma- 
terial to  the  point  in  question,  whether  he  be  believed  or  not. 
The  false  oath  must  be  wilful,  and  proved  to  be  taken  with 
some  degree  of  deliberation  ;  and  as  to  the  falsehood,  a  parly 
swearing  the  truth,  not  knowing  it  to  be  so,  is  guilty  of  pet- 
jury.  To  found  an  indictment  for  perjury,  the  requisite  cir- 
cumstances are  these ; — the  oath  must  be  taken  in  a  judicial 
proceeding,  before  a  competent  jurisdiction  ;  and  it  must  be 
material  to  the  question  depending,  and  false.  3  Bm'n^s,  604. 

By  the  32  G.  2,  c.  20.  Sec.  9.  1  V.  30,  it  is  enacted, 
that  if  any  person  or  persons,  either  by  the  subornation,  un- 
lawful procurement,  sinister  persuasion,  or  means  of  any 
other,  or  by  their  own  act,  consent,  or  agreement,  shall  v»il- 
fully  or  corruptly  commit  perjury,  by  his,  her,  or  their  depo- 
sition in  any  Court  of  Record,  or  being  examined  ad  perpe- 
tuam  rei  memoriam,  every  person  so  oiFending,  and  being 
thereof  duly  convicted,  shall  forfeit  twenty  pounds,  the  one 
moiety  thereof  for  the  support  of  this  His  Majesty's  Govern 
ment,  and  the  other  moiety  to  such  person  or  persons  as 
shall  be  grieved  by  reason  of  the  offence,  who  shall  sue  for 
the  same  by  any  action  of  debt,  bill,  plaint,  or  information 
in  any  Court  of  Record  ;  and  shall  also  be  imprisoned  by  the 
space  of  six  months,  without  bail  or  mainprize.  And  the 
oath  of  such  person  or  persons  shall  not  be  received  in  any 
Court  of  Record,  until  the  judgment  against  him  or  them 
shall  be  reversed  ;  and  upon  every  such  reversal,  the  parties 
aggrieved  shall  recover  their  damages  against  such  person  or 
persons  as  did  procure  the  said  judgment,  so  reversed,  to  be 
given  against  them  or  any  of  them,  by  his,  her,  or  their 
action  upon  the  case. 

Sec.  10.  If  the  said  offender  or  offenders  shall  not 
have  any  goods  or  chattels  to  the  value  of  twenty  pounds, 
then  he,  she,  or  they  shall  be  set  on  the  pillory  for  one 
hour,  and  both  his  ears  shall  be  nailed  to  the  pillory,  and 
from  thenceforth  such  offender  shall  be  discredited,  and  dis- 
abled forever  to  be  sworn  in  any  Court  of  Record,  until 
such  judgment  shall  be  reversed. 

Sec.  11.  Every  person  and  persons  wlio  siiall  unlaw- 
fully and  corruptly  procure  any  witness  or  witnesses  by  let- 
ters, rewards,  promises,  or  by  any  other  sinister  and  unlaw- 
ful labour  or  means  whatsoever,  to  commit  any  wilful  and 
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corrupt  perjury  in  auy  matter  or  cause  whatsoevcrj  depend- 
ing, or  that  shall  depend  in  suit  and  variance  by  any  writ, 
action,  bill,  complaint,  or  information,  in  any  Court  of  Re- 
cord, or  to  testify  in perpetuam  rei  memoriajn  ;  every  such 
offender,  being  thereof  duly  convicted,  shall  suffer  the  like 
pains,  penalties,  forfeitures  and  disabilities,  in  all  respects, 
as  are  hereby  directed  for  the  like  oflences,  and  the  said 
forfeiture  to  be  recovered  and  applied  in  manner  as  afore- 
said. 

Sec.  12.  As  well  the  Judges  of  tlie  said  Courts  wlierc 
such  perjury  shall  be  committed,  as  also  the  Justices  of  assize 
and  gaol  delivery,  and  the  Justices  of  the  Peace  at  their 
Quarter  Sessions,  shall  have  power  to  enquire  of  all  the  said 
offences  of  wilful  perjury  and  subornation  of  perjury,  and 
thereupon  to  give  judgment,  award  process  and  execution  of 
the  same.  Perpetual. 

By  the  56  G.  3,  c.  6.  2  V.  201.  Instead  of  the  pun- 
ishment prescribed  in  the  aforesaid  Act,  persons  convicted  of 
perjury  and  subornation  of  perjury,  may  be  sentenced  to  har{l 
labour  in  the  house  of  correction  at  Halifax,  or  elsewhere,  or 
upon  the  highways,  or  other  public  works  in  the  Province. 
Perpetual. 

One  Justice  may  bind  the  oflender  over  to  the  Sessions, 
a  Burn's,  609. 


PILLORY. 

ik  the  Act  of  4  Vic.  c.  8,  Sess.  1811.  The  pmiish- 
ments  of  sitting  in  the  pillory,  nailing  or  cutliiig  off  ears,  and 
public  whipping,  are  abolished  in  all  cases,  and  imprisonment 
is  substituted.  Perpetual. 

- — m — ' 

POISONING,  see  HOMICIDE,  also  MISCARRIAGE. 
POLYGAMY,  see  MARRIAGE. 

- — m  • 

POOR. 


This  extensive  Title  will  be  IreaSed  oi'  under  two  prin- 
cipal divisions,  into  which  it  may  couvcnienl !y  lie  arraiiged  ; 
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tlie  one  relating  to  the  support,  and  the  other  to  the  settlc- 
rmnt  of  the  Poor.  In  discussing  these  divisions,  the  Statutes 
concerning  them,  respectively,  will  first  be  set  forth  in  full, 
and  then  they  will  be  treated  of  and  explained  at  large  under 
appropriate  subdivisions. 

I.    Of  the  Support  of  the  Poor; 
and  herein. 

1.  Of  Over  seer  s» 

2.  Of  the  Poor  Bate. 

3.  Of  Belief . 

The  general  Statute  relating  to  the  support  and  man- 
agement of  the  Poor,  is  the  4  G.  4,  c.  6.  3  V.  149.  By 
which  it  is  enacted  as  follows  : 
Voting  money  g^^.^  ^  It  shall  be  lawful  for  the  freeholders  of  each 
township,  (the  town  of  Halifax  excepted,)  or  any  settlement 
or  place  not  comprehended  within  any  such  township,  and 
where  there  are  twenty  or  more  freeholders  resident,  to  hold 
two  meetings  annually,  if  necessary,  to  make  provision  for 
the  support  of  their  poor ;  which  meetings  shall  be  held  on 
the  first  Monday  in  April,  and  on  the  first  Monday  in  Nov- 
ember ;  and  of  which  meeting,  with  the  place  or  places  of 
holding  the  same,  the  constables  for  the  said  townships  and 
settlements  respectively,  upon  a  precept  directed  to  them  be- 
ing issued,  shall  give  notice,  at  least  ten  days  before  the  said 
times  of  meeting  respectively ;  at  which  meetings  the  said 
freeholders  present,  having  first  elected  a  chairman  to  pre- 
side at  the  same,  shall  and  may  vote  such  sums  of  money  as 
they  shall  judge  necessary  for  the  support  of  their  poor,  for 
the  current  year,  or  for  the  next  ensuing  six  months  of  the 
same  ;  and  shall  choose  and  appoint  five  freeholders  of  such 
township  or  settlement,  any  three  of  whom  shall  be  a  quorum, 
to  assess,  as  hereinafter  mentioned,  for  the  sum  or  sums  of 
money  so  voted  ;  and  in  case  the  business  to  be  transacted 
at  the  said  meeting  cannot  be  completed  on  the  said  days 
respectively,  it  shall  be  lawful  for  the  said  chairman,  with 
the  consent  of  the  majority  of  the  freeholders  then  present, 
to  adjourn  the  said  meeting  to  the  day  following,  or  to  any 
other  day,  and  then  to  conclude  the  business  of  the  same. 

Sec.  2.    If  the  sum  voted  at  any  such  meeting  be  m- 
sufficient,  the  freeholders  at  their  next  meeting  may  vote  a 
further  sum  to  make  up  the  deficiency, 
mid  cXction  '^  ''^  aforesaid  assessors,  or  any  three  of 

of' rati?.  ^      them,  being  lirst  sworn,  shall  forthwith  assess  the  hihabitants 
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of  the  1ownshij3  or  settlement  for  which  they  have  been  ap- 
pointed, in  just  and  equal  proportion,  and  as  near  as  may 
be  according  to  the  known  estate,  either  real  or  personal,  of 
such  inhabitants,  for  making  up  the  sums  respectively  voted 
for  the  purpose  aforesaid,  and  shall  appoint  collectors  to 
collect  and  receive  the  same  ;  and  if  any  person,  so  assessed, 
shall  neglect  or  refuse  to  pay  the  sum  for  which  he  or  she 
was  assessed  as  aforesaid,  the  sum  shall  and  may  be  levied 
from  him  or  her,  by  warrant  of  distress  from  any  one  Jus- 
tice for  the  county  wherein  such  person  resides.  Provided,  Appeals 
that  no  person  shall  be  assessed  any  sum,  unless  in  the 
opinion  of  the  assessors  he  shall  be  able  to  pay,  annually, 
one  shilling  at  least ;  and  provided  also,  that  if  any  person 
shall  think  him  or  herself  overrated,  such  person  may  appeal 
for  redress  to  the  next  General  Sessions,  or  the  next  Special 
Sessions  which  may  be  held  for  the  hearing  of  such  appeals 
in  the  county  or  district ;  and  the  Justices  in  such  Sessions 
are  hereby  required  and  empowered  to  examine,  hear  and 
determine  every  such  appeal  or  complaint,  and  to  give  re-  ^^^J^'J^jUJ^ 
dress  as  they  shall  think  equitable;  and  their  order  and  judg-  Overseers 
ment  on  such  appeal  shall  be  final  and  bind  all  parties. 

Sec.  5.    The  Overseers  of  the  Poor  throughout  the  Pro- 
vince, (the  town  of  Halifax  excepted,)  shall  continue  to  bo 
nominated  and  appointed  as  now  by  law  provided,  and  being 
sworn  to  the  faithful  execution  of  the  duties  of  the  office, 
shall,  at  least  twenty  days  before  the  times  herein  before  ap- 
pointed for  meeting  to  make  provision  for  the  poor,  issue 
their  precept  to  the  constables  of  the  several  townships  and 
settlements  respectively,  requiring  them  to  notify  the  inhabi- 
tants thereof  to  meet  on  the  said  several  days,  for  the  pur- 
pose aforesaid  ;  and  the  said  Overseers  shall  apply  all  sums 
of  money  voted  as  aforesaid,  and  received  by  them  in  tiieir 
said  capacity,  for  the  before  mentioned  purpose  only  ;  and  if 
,  any  collector  shall  neglect  or  refuse  to  pay  over  to  the  said 
Overseers  any  sum  collected  by  him,  the  said  Overseers  shall 
prosecute  such  collector  for  the  recovery  of  the  same  in  any 
Court  of  Record ;  and  the  said  Overseers  shall  wiihin  one 
month  after  the  expiration  of  their  office,  render  to  the  Clerk 
of  the  peace  of  the  county,  to  be  by  him  laid  before  the  Jus- 
tices at  their  next  Sessions,  an  account  of  all  sums  received 
and  expended  by  them  for  the  support  of  the  poor,  and  shall 
account  on  oath,  if  required,  before  the  General  Sessions 
held  next  after  the  expiration  of  their  office,  for  all  sums  re- 
ceived and  applied  and  expended  by  them  as  aforesaid  ;  and 
they  shall  enter  their  proceedings  in  a  book  to  be  kept  for 
the  purpose  ;  and  at  the  expiration  of  their  office  they-  shall 
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cUiliver  the  sniue  to  their  successors,  and  shall  pay  into  tfieirv 
hands  any  balance  f)f  money  received  by  them  and  remain- 
ing unexpended. 

Exiiininaiion  gec.  6.    The  Justiccs  in  Sessions,  (except  in  Halifax,)- 

'aSJuJ.'^^^'^^  shall  examine  theaccoiints  of  the  Overseers  of  the  Poor,  sub- 
mitted  to  them  as  before  directed,  and  shall  allow  such  ac- 
counts if  they  appear  just,  and  ma.y  refuse  to  allow  any  sums 
charged  which  the  said  Justices  shall  have  reasonable  grounds 
to  believe  unduly  or  unfairly  charged  or  expended. 
Fines  on  Sec.  7.    Every  person  who  has  been  duly  appointed  an 

ne^.TrcT'if"^*^"  Overseer  of  the  Poor,  and  who  shall  refuse  to  serve  in  the 
office,  shall  forfeit  five  pounds  ;  which  sum  shall  be  sued  for 
before  any  two  Justices,,  by  the  Overseers  who  shall  be  in  of- 
fice next  after  suc'a  refusal,  within  and  for  the  same  place. 
And  the  Overseers  for  the  time  being,  who  shall  neglect  to 
issue  their  precept  as  aforesaid,  to  the  constables,  requiring 
them  to  notify  the  inhabitants  to  meet  on  the  days  aforesaid, 
to  vote  money  as  aforesaid,  shall  severally  forfeit  and  pay  ten 
pounds,  wdiich  shall  be  sued  for  by  the  Clerk  of  the  peace,  or 
by  any  other  person  wlio  will  sue  for  the  same,  in  any  Court 
of  Record  within  the  county  ;  and  all  sucii  Overseers  as  shall 
not,  within  one  month  after  the  expiration  of  their  oflice,  ren- 
der to  the  Clerk  of  the  peace  an  account  of  all  sums  received 
and  expended  by  them,  in  manner  directed  by  the  fifth  Sec- 
tion of  this  Act,  shall,  on  complaint  of  the  said  Clerk,  or  of 
any  one  or  more  iniiabitants,  forfeit  five  pounds  each,  whicli 
shall  be  levied  upon  non  payment  thereof,  by  warrant  under 
the  hands  and  seals  of  any  two  Justices;  and  all  fines  by  this 
Section  iniposed,  shall  be  expended  towards  the  support  of 
the  poor  of  the  townsliips  or  settlements  wherein  such  fines 
were  incurred. 

Amercements  Sec.  8.  In  case  the  freeholders  of  any  township  or 
uy  Sessions.  setUeinent  shall  neglect  to  meet  on  any  of  the  days  before 
mentioned,  for  the  purpose  aforesaid,  or  having  met,  shall 
neglect  to  make  any  provision  for  the  poor,  or  one  adequate 
and  sufficient  for  the  purpose,  in  any  or  either  case,  the  Jus- 
tices in  the  General  Sessions,  or  in  any  Special  Sessions  to 
be  called  and  held  for  tlie  purpose,  shall  on  the  application 
of  the  Overseers,  amerce  such  townsliip  or  settlement  in  such 
a  sum  as  shall  appear  to  them  to  be  necessary  for  the  pur- 
pose aforesaid  ;  aiid  shall  appoint  five  freeholders  of  such 
townsliip  or  settlement,  (any  three  of  whom  shall  form  a 
quorum,)  to  assess  the  same  upon  the  inhabitants  in  manner 
herein  before  directed  ;  which  assessors  shall  nominate  and 
appoint  collectors  to  collect  the  sums  so  assessed  ;  and  the 
assessment,  so  made,  shall  be  affixed  in  s-ome  public  place 
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within  such  township  or  settlement,  at  least  three  days  be*- 
fore  the  end  of  the  same  Sessions,  in  order  that  any  of  the 
inhabitants  so  assessed,  may,  if  they  see  cause,  appeal  against 
such  assessment,  and  that  the  Justices  may  determine  there- 
on during  the  same  Sessions  ;  and  all  sums  for  which  such 
amercements  and  assessments  are  made,  shall  be  levied  and 
collected  by  the  same  ways  and  means  as  are  herein  before 
directed  where  assessments  are  made  by  the  freeholders  at 
their  meetings  as  aforesaid,  and  shall  be  paid  over  in  like 
manner,  and  be  expended  for  the  purpose  aforesaid. 

Sec.  9.  Where  any  person,  appointed  an  assessor  un-  Assessors 
der  this  Act,  shall  refuse  to  serve,  the  freeholders  or  Justi-  gerve"^  ^ 
ces  in  each  case,  respectively,  shall  appoint  another  in  his 
slead  ;  and  every  person  appointed  an  assessor  who  shall 
refuse  to  serve,  shall  forfeit  forty  shillings ;  and  every  per- 
son who  has  accepted  the  said  office,  and  who  shall  neglect 
or  refuse  to  make  the  assessment  required  within  twenty 
days  after  his  appointment,  shall  be  subject  to  a  fine  of  five 
pounds ;  which  fines,  respectively,  shall,  on  failure  of  pay- 
ment thereof,  be  recovered  by  complaint  or  information,  by 
the  Overseers  of  the  poor,  before  any  two  Justices  of  the 
county,  and  shall  be  levied  by  warrant  of  distress  from  the 
said  Justices,  and  by  sale  of  the  offender's  goods  and  chat- 
tels ;  and  all  such  fines  shall  be  expended  towards  the  sup- 
port of  the  poor  of  the  township  or  settlement  within  which 
such  fines  were  incurred.  Provided,  that  no  person  shall 
be  obliged  to  serve  as  an  assessor  more  than  once  in  three 
years. 

Sec.  10.  Every  person,  appointed  a  collector  as  afore-  Collectors 
said,  who  shall  refuse  to  serve,  shall  forfeit  forty  shillings,  serve 
and  another  person  shall  forthwith  be  appointed  in  like  man- 
ner to  serve  as  aforesaid  ;  which  fine,  on  failure  of  payment 
thereof,  shall  be  recovered  by  the  Overseers  of  the  poor 
where  such  fine  was  incurred,  before  any  two  Justices  for 
the  county,  and  be  levied  by  warrant  of  distress  from  the 
said  Justices,  and  by  sale  of  the  offender's  goods  and  chat- 
tels, and  be  expended  for  the  use  of  the  poor  of  the  town- 
ship or  settlement. 

Sec.  11.    Every  collector  shall,  once  in  every  three  Fines  on  Co 
months,  account  with,  and  pay  into  the  hands  of  the  Over-  n^egiect  of 
seers  of  the  poor,  where  he  is  acting,  all  such  sums  as  he  duty, 
may  have  collected  or  received,  and  upon  his  neglect  so  to 
account  and  pay,  he  shall  be  prosecuted  for  recovery  of  the 
same,  by  the  Overseers  for  the  time  being,  in  any  Court  of 
Record  ;  and  every  person,  who  has  accepted  the  said  office 
of  a  collector,  and  who  shall  neglect  for  thirty  days  there- 
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after  to  perform  the  duty  required  of  him  by  this  Act,  of 
enforcing  agreeable  to  the  directions  of  the  same,  the  pay- 
ment of  the  sum  or  sums  which  he  was  appointed  to  collect, 
shall  forfeit  five  pounds  for  every  such  neglect  ;  which  shall 
in  like  manner  be  sued  for  and  recovered,  and  be  expended 
for  the  use  of  the  poor  of  the  township  or  settlement  where- 
in such  fine  was  incurred. 

Sec.  13.  When  any  person  shall  apply  for  and  obtain 
reUef  from  the  Overseers  of  any  town  or  place,  and  it  shall 
happen  that  such  person  at  the  time  of  such  application  or 
relief,  was  possessed  of,  or  entitled  to  any  property,  real  or 
personal,  out  of  which  the  expences  incurred  for  his  or  her 
relief  may  he  repaid,  it  shall  be  lawful  for  such  Overseers, 
as  creditors  to  such  person,  on  behalf  of  the  public,  to  de- 
mand and  receive  from  him  or  her  a  repayment  of  all  or  any 
part  of  the  expences  so  incurred,  and  if  need  be,  to  enforce 
the  payment  thereof  by  the  usual  remedies  of  attachment, 
arrest,  or  other  legal  process;  and  all  monies,  so  received 
or  recovered'  shall  be  accounted  for  by  such  Overseers,  as 
other  monies  received  for  the  use  of  the  poor. 

Sec.  14.  If  any  person,  assessed  by  virtue  of  this 
Act,  shall  refuse  or  neglect  ta  payr  the  sum  for  which  he  wa.* 
assessed,  it  shall  be  lawful  for  th@  colector  or  collectors  ap- 
pointed to  receive  the  said  rates,  notwithstanding  any  suclv 
appeal  as  aforesaid,  to  levy  for  the  amount  of  such  person's- 
rate,  by  warrant  of  distress,  in  manner  herein  before  provi- 
ded for  the  recovery  of  the  same. 

Sec.  15;  If  the  person,  so  appealing  to  the  next  Gen- 
eral or  Speeiiil  Sessions^  shall  make  it  appear  to  the  Justi- 
ces thereof,  that  he  hath  been  assessed  or  taxed  more  than 
his  just  proportion  of  the  amount  of  the  said  assessment,  then 
it  sha^ll  be  lawful  for  the  said  Justices  to  cause  such  appellant 
to  be  relieved  and  reimbursed  the  excess  of  such  rate,  by 
order  to  theOverseers  for  the  township  or  settlement  within 
which  such  person  was  overrated,  which  Overseers  are  here- 
by directed  to  refund  the  same. 

Sec.  16.  This  Act  shall  not  extend  t©  repeal^  alter,  or 
affect,  any  of  the  laws  now  in  force,  relating  to  the  settle- 
ment of  the  poor. 

Sec.  17.  All  former  Acts,  relating  to  the  support  of 
the  poor,  are  hereby  repealed,  except  so  far  as  they  relate 
to  the  town  of  Halifax;    Perpetual.  jj 

By  the  2  Vic.  c.  14,  Sess.  1839,  the  Act  of  the  5  W. 
4,  4  Vol.  421,  has  been  repealed,  and  the  following,  enact- 
ments have  been  made  respecting  Assessors. 

Sec.  1.    It  shall  be  lawful  for  the  freeholders  of  any 
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tovviisiiip  or  settlement,  at  their  respective  meetings  duly 
called,  to  make  provision  for  the  poor  of  such  township  or 
j    settlement,   to  nominate  and  appoint,  in  due  form,  any 
j    number  of  freeholders  to  be  assessors  of  poor  rates,  voted 
I    or  rated  within  and  upon  such  township  or  settlement,  not 
I    less  than  five  nor  exceeding  ten,  in  the  whole  of  such  town- 
!    ship  or  settlement,  as  the  majority  of  such  freeholders  pre- 
sent at  such  meeting  may  judge  expedient  and  proper,  any 
three  of  whom  shall  be  a  quorum,  in  cases  where  less  than 
eight  shall  have  been  so  nominated  and  appointed  as  such 
assessors  ;  and  five  shall  be  a  quorum,  where  seven  or  up- 
wards shall  be  so  appointed  as  such  assessors,  for  the  purpo- 
ses of  their  said  office. 

Sec.  2.  No  person  being  an  assessor  or  assessors  of  Assessors  not 
j)Oor  rates,  shall,  upon  any  pretence  whatsoever,  be  exempt  exemp- 
from  being  assessed,  and  paying  his  or  their  due  and 'just  assessed"^ 
I  proportion  of  all  such  rates,  taxes  or  assessments,  as  shall 
from  time  to  time  be  duly  voted,  rated,  assessed  and  levied, 
for  the  support  and  maintenance  of  the  poor  ;  and  if  any  per- 
son or  persons  being  assessor  ^or  assessors  of  poor  rates, 
shall  refuse  or  neglect  to  rate  and  assess  himself  or  themsdves 
in  a  due  and  just  proportion  of  and  for  ail  ©r  any  such  rates, 
taxes  or  assessments,  as  shall  be  duly  voted  and  rated  for 
the  support  and  maintenance  of  the  poor,  on  the  township 
or  settlement  for  which  he  or  they  shall  or  may  be  the  as- 
sessor or  assessors,  the  person  so  offending  shall  forfeit  and 
I  pay  the  sum  of  five  pounds,  the  same  to  be  sued  for,  recov- 
ered and  applied,  in  manner  and  form  as  is  directed  in  and 
i    by  the  Act,  of  which  this  is  an  amendment.  Perpetual. 

By  the  3  W.  4,  c.  63.  4  V.  240.  The  General  Ses- 
sions shall  establish  the  rate  of  commission  to  the  collectors 
of  poor  rates,  the  same  not  to  exceed  five  pounds  for  every 
hundred  pounds  by  him  collected.  Perpetual, 

I  l.    Of  Overseers. 

I  By  the  5  G.  3,  c.  1.   IV.  106.    The  Grand  Jury 

shall,  annually  at  the  ^General  Sessions,  nominate  out  of 
every  township,  ten  fit  persons,  out  of  whom  the  Court 
shall  appoint  five,  to  be  surveyors  of  lines  and  bounds  and 
Overseers  of  poor  of  emch  respective  township  ;  and  if  any 
])erson,  so  nominated  and  appointed,  shall  leave  the  Pro- 
vince, change  the  town  of  his  residence,  or  die  within  the 
])eriod  for  which  he  was  appointed  to  serve,  any  two  Justices 
.  for  the  county  sliall  and  mity  appoint  a  fit  person  or  persons 
to  act  in  such  vacant  ofilcc,  until  another  shall  be  appointed 

:    at  the  next  ensuing  General  Session.s,  Perpetual. 
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By  51  G.  3,  c.  24.  2  V.  79.  The  Grand  Jury,  at  such 
term  of  the  General  Sessions  as  the  Court  shall  direct,  shall 
nominate  such  number  of  fit  persons  as  the  Coiirt  shall  di- 
rect, to  discharge  the  duties  of  town  officers,  out  of  whom 
the  Court  shall  appoint  such  number  as  they  may  deem  ex- 
pedient. PerpetuaL 

Note.  It  will  be  seen  by  the  before  recited  general 
Act  concerning  the  support  of  the  poor,  that  certain  fines 
are  imposed  on  persons  refusing  to  serve  as  Overseers,  and 
also  for  the  neglect  of  certain  duties  of  the  office. 

For  all  neglects  of  duty  and  abuses  in  office,  they  are 
punishable  by  indictment.  If  an  Overseer  do  not  provide 
for  the  poor,  he  is  indictable,  and  if  he  relieve  the  poor 
when  there  is  no  necessity  for  it,  it  is  a  misdemeanor. 
4  Burn's,  28. 

No  expences  of  their  own  will  be  allowed  to  the  Over- 
seers beyond  what  are  barely  necessary.  A  salary  for  their 
services  is  not  allowable.  When  they  have  advanced  money 
for  the  support  of  the  poor,  they  may  reimburse  themselves 
out  of  any  subsequent  rate  made  during  their  year. — Id.  183. 

2.    Of  the  Poor  Rate :  and  herein, 

1.  Upon  ivhom  the  rate  may  be  made, 

2.  What  property  is  rateable. 

3.  Where  to  be  rated. 

4.  0/ the  propoj'tion  in  lohich  the  rale  shall  be  made 

and  paid. 

5.  Appeal ;  and  the  power  of  the  Sessions  thereupon. 

6.  Of  distraining  for  the  Poor  Rate, 

1 .    Upon  whom  the  rate  may  be  made. 

Shall  assess  the  Inhabitants.]  By  these  words  in  the 
Statute,  it  is  plain  that  all  persons  who  have  their  residence 
within  the  township  or  settlement,  and  who  possess  within 
it  any  real  or  personal  estate,  or  property  of  any  description, 
are  liable  to  be  rated,  except  as  is  mentioned  in  the  Proviso, 
— persons  who  in  the  opinion  of  assessors  are  not  able  to 
pay  annually  for  this  purpose,  the  sum  of  one  shilling  at 
least."  Although  this  Statute  mentions  only  inhabitants  as 
liable  to  be  rated,  yet  it  would  seem  by  the  Statutes  concern  - 
ing non  resident  proprietors  of  lands,  that  they  may  be  rated 
for  such  lands  in  the  placca  where  the  lands  are  situated,  to- 
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wards  the  support  of  the  poor  in  such  places,  for  which  see 
Title, — Absentees. 

The  occupier  of  land,  in  general,  is  to  be  charged  with 
the  rate,  and  the  reason  is,  that  the  poor  rate  is  not  a  charge 
upon  the  land,  but  upon  the  occupier  in  respect  of  the  land. 
4  Burn's,  40. 

No  inhabitant  is  to  be  taxed  by  a  parish,  in  regard  of 
any  estate  he  hath  elsewhere  in  any  other  town  or  place,  but 
only  in  regard  of  the  visible  estate  he  hath  in  the  town  where 
he  dwells.  The  lessee  of  a  stall  in  a  market  town,  who  comes 
weekly,  to  the  market  to  sell  his  wares,  shall  not,  it  would 
seem,  be  rated  for  the  poor  in  such  town  ;  neither  shall  a 
man  who  takes  up  his  lodging  for  a  week  in  a  town.  If  the 
owner  of  a  house  occupy  a  part  thereof  only,  but  his  servants 
occupy  other  parts,  and  no  one  reside  in  the  house  but  a 
poor  person,  permitted  to  do  so  out  of  charity,  the  owner  is 
rateable  as  occupying  the  whole. 

A  corporate  body  are  occupiers  and  inhabitants,  for  the 
purpose  of  being  rated. 

A  schoolmaster,  occupying  a  house  and  garden  belong- 
ing to  the  school,  is  rateable,  although  held  by  him  as  a  re- 
compense for  teaching,  &c.,  he  being  a  beneficial  occupant. 
Where  residence  upon,  or  the  use  of  a  property,  is  merely  as 
a  servant  of  the  Crown,  and  for  public  offices,  or  purposes 
only,  the  party,  so  residing  or  occupying,  is  not  rateable  for 
the  property.    4  Burii's,  41  /o  46. 

What  property  is  rateable. 

According  to  the  known  estate,  either  real  or  person- 
al, of  such  inhabitants.]  These  words,  as  far  as  they  re- 
gard real  estate,  will  of  course  include  lands,  and  houses 
and  buildings  of  every  description,  with  all  the  hereditaments, 
privileges,  and  appurtenances  belonging  or  appertaining  to 
real  or  landed  property.  As  they  regard  personal  estate,  it 
seems  equally  clear,  that  they  subject  to  the  rate,  all  kinds  of 
local  and  visible  personal  property.  It  is  true  that  in  Eng- 
land it  has  been  determined,  that  a  farmer's  stock,  household 
furniture,  and  some  other  descriptions  of  personal  property, 
are  not  rateable  to  the  poor,  but  the  reason  for  such  decisions 
seems  to  be,  that  the  English  Statute  of  the  43  of  Eliza- 
beth, c.  2,  which  in  the  general  Act  on  the  subject,  does  not 
contain  a  word  about  personal  estate,  but  only  provides  that 
every  inhabitant  sliall  be  rated.  It  h  for  this  reason  there- 
tore  it  would  appear,  that  it  is  said  in  4  Biinis,  page  51,  that 
the  Court  of  King's  Bench,  from  the  dillicultics  attending  the 
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mailer  in  pmclice,  have  all  along  been  averse  from  deliver- 
ing any  opinion  upon  the  general  question,  whether,  or  how 
far,  p&rwnal  estate  is  liable  to  be  rated  to  the  poor,  but  have 
determined  the  several  cases,  upon  their  own  particular  cir- 
(iumstances,  or  quashed  the  rates  for  insufficiency  in  point  of 
form.  No  such  difficulties,  however,  exist  in  this  Province, 
as  our  Statute  contains  the  extremely  comprehensive  w^ords 
rdready  cited,  as  to  personal  estate.  It  appears  quite  clear, 
therefore,  that  here,  a  farmer's  stock  and  household  furniture, 
which  certainly  are  personal  estate  as  much  as  any  other  des- 
cription or  part  of  a  man's  goods,  and  in  short,  as  already 
observed,  all  articles  and  descriptions  of  personal  property, 
of  a  local  and  visible  nature,  are,  by  these  comprehensive 
words  of  our  Statute,  liable  to  be  rated. 

Stock  in  trade  is  liable  to  be  rated,  as  yielding  certain 
profits.  The  bare  possession  of  personal  property  is  evi- 
dence from  which  the  conclusion  may  be  drawn  that  the 
possessor  is  rateable  for  it.  Money  out  at  interest,  is  not 
rateable,  nor  money  vested  in  the  public  funds.  Salaries, 
and  the  profits  of  an  attorney,  are  not  rateable.  Rent  is  not 
the  subject  of  a  poor  rate.  Lime  works  are  rateable  in  the 
hands  of  the  occupier — so  is  a  slate  work.  Where  a  farmer 
lets  his  dairy  of  cows,  he  may  be  rated  for  the  profits,  as 
part  of  the  profits  of  the  farm,  as  they  may  be  rated  in  the 
hands  of  the  dairyman,  provided  the  farmer  be  not  rated 
for  the  profit  he  derives  from  letting  them  to  hire.  The  pro- 
fits of  a  mineral  spring,  or  any  other  spring  of  water,  are 
part  of  the  produce  of  the  land,  and  therefore  the  occupier 
is  rateable  for  the  whole,  as  one  estate.  Lands  converted 
into  a  dock  are  rateable.    4  Burn's,  54  ?o  77. 

3.    Where  property  is  rateable. 

Foil  lands  and  tenements,  the  assessment  is,  of  course, 
made  where  they  lie.    3  Burn's,  83. 

Note.  If  has  been  already  mentioned,  that  the  person 
who  is  in  possession  of  personal  goods  is  rateable  for  them. 
This,  of  course,  according  to  the  Act,  must  be  in  the  place 
of  which  he  is  an  inhabitant. 

It  has  been  expressly  decided,  that  vessels  are  liable  to 
be  rated  in  the  parish  where  they  are  locally  and  visibly  do- 
miciled, although  out  of  it  at  the  time  of  making  the  rate  ; 
but  not  where  they  have  never  been  within  the  parisli.  It  is 
not  necessary  for  I'le  purpose  of  making  pro])erty  rateable  in 
any  parish,  that  il  must  be  permanent  tlicre,  and  produce 
prufit,  llicre.     1   Durn's^  8D. 
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4.    Of  the  jyroportion  in  tohich  the  Bate  shall  be  made. 

In  just  and  equal  proportion.}  A  rate  is  not  to  be  pre- 
sumed unequal,  because  lands  and  houses  are  not  rated  alike. 
There  may  be  reason  to  make  a  dilference  between  then). 
For  there  are  several  charges  incident  to  houses,  which  do 
not  fall  upon  lands,  to  lessen  their  yearly  value.  Unless  a 
rate  be  manifestly  unequal,  the  Court  will  presume  it  equal. 
No  general  rule  can  be  laid  dow^n  as  to  the  proportion  to  be 
observed  in  rating  houses  and  lands.  The  proportion  must 
ever  depend  on  local  circumstances.  A  person  must  be  rated 
according  to  the  present  value  of  his  estate,  whether  it  con- 
tinue of  the  same  value  as  when  he  purchased  it,  or  whether 
the  estate  be  rendered  more  valuable  by  the  improvements 
made  upon  it.  If  a  person  chuse  to  keep  his  property  in 
money,  and  the  fact  of  his  possessing  it  be  clearly  proved,  he 
is  rateable  for  that ;  but  if  he  prefer  using  it  in  the  ameliora- 
tion of  an  estate,  or  other  property,  he  is  rateable  for  the  same 
in  another  shape.  In  whatever  way  the  owner  makes  his 
estate  more  valuable,  he  is  liable  to  contribute  to  the  relief  of 
the  poor,  in  proportion  to  that  improved  estate  ;  and  what- 
ever be  the  proportion  of  rating  in  a  parish,  whether  to  the 
full  value,  or  otherwise,  the  rate  must  be  equally  made  on  all 
persons ;  there  cannot  be  one  medium  of  rating  for  one  class 
of  persons,  and  another  for  another  class.  Rent  is  not  a  cer- 
tain criterion  of  value,  by  which  to  determine  a  proportion  of 
rate.  Nor  is  tlie  land  tax  a  rule  for  the  poor  rate,  4  Burns, 
95-7. 

5.    Appeal ;  and  the  power  of  the  Sessions  thereupon. 

By  the  words  "  next  Sessions'^  used  in  the  Act,  is  to 
be  understood,  the  next  Sessions  to  which  the  party  can  by 
possibility  appeal,  after  being  aggrieved  by  the  rate  ;  and  this 
is  alw^ays  a  question  of  fact.    See  4  Burn^s,  103. 

[Note. — As  the  Statute  does  not  direct  that  any  notice 
of  appeal  shall  be  given,  it  would  seem  that  no  such  notice  is 
absolutely  requisite,  although  it  appears  to  be  most  proper, 
and  is  certainly  most  convenient  to  give  it.] 

When  the  appellant  objects  to  his  being  rated  at  all,  it 
is  the  practice  for  the  respondents  to  begin ;  but  if  he  object 
to  the  quantum  of  the  rate,  then  the  burthen  hes  on  him,  and 
he  should  begin.  Where  the  appellant  disputes,  before  the 
Sessions,  the  quantum  of  the  rate,  it  is  not  sufficient  for  the 
respondent  to  shew  that  the  appellant  is  in  possession  of  some 
rateable  property  within  the  parish,  they  must  also  shew  some 
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or 

side  a  rate. 


probable  grotirid  for  the  amount  txt  which  they  charge  the 
party  in  the  rate.    4  Burn's,  106. 
Remarks  as  examining  the  provisions  concerning  appeals,  in  oiir 

to  amending  Statute,  with  reference  to  the  English  Statutes  and  decision^ 
ft^*!."f»  ^'  ^^^^  subject,  it  seems  doubtful,  whether,  or  how  far,  the 
Sessions  here,  on  an  appeal,  have  the  power  to  quash,  or  id 
amend  a  rate,  especially  to  alter  or  amend  it  by  adding  to  tlie 
rate,  4ii€  names  and  proportions  of  persons  not  previously 
included  therein.  The  following  clauses  of  the  before  recit- 
ed Statute  of  the  4  G.  4,  c.  6,  are  the  only  provisions  in' 
force  concerning  such  appeals. 

Sec.  4.  "  Provided,  that  if  any  person  shall  think  him- 
self overrated,  he  may  appeal  for  redress  to  the  next  Gene- 
ral Sessions,  or  the  next  Special  Sessions,  which  may  be 
held  for  the  hearing  of  such  appeals  ;  and  the  Justices  are 
empowered  to  examine,  hear,  and  determine  such  appeal, 
and  to  give  redress  as  they  shall  think  equitable ;  and  their 
order  and  judgment  shall  be  final  and  bind  all  parties." 

Sec.  15.  "  If  the  person,  so  appealing,  shall  make  it 
appear  to  the  Justices  that  he  hath  been  assessed  more  than 
his  just  proportion  of  the  amount  of  the  assessment,  it  shall  be 
lawful  for  the  Justices  to  cause  him  to  be  relieved  and  reim- 
bursed the  excess  of  such  rate,  by  order  on  the  Overseers, 
who  shall  refund  the  same."  By  the  English  Statute  of  the 
43  Eliz.  c.  2,  it  is  provided,  that  the  Sessions,  on  an  appeal, 
may  "  take  such  order  therein  as  to  them  shall  be  thought 
convenient,  and  the  same  to  conclude  and  bind  all  the  said 
parties."  By  the  17  G.  2,  c.  38.  it  is  further  provided, 
that,  "  on  all  appeals  from  rates  and  assessments,  the  Justices 
shall  amend  the  same,  in  such  manner  only  as  shall  be  ne- 
cessary for  giving  relief,  without  altering  such  rates,  &c., 
with  respect  to  other  persons  mentioned  in  the  same  ;  but  if, 
upon  an  appeal  from  the  whole  rate,  it  shall  be  found  neces- 
sary, they  may  quash  or  set  aside  the  same  and  direct  a  new 
and  equal  rate  to  be  made."  But  by  the  41  G.  3.  c.  23., 
ample  power  is  given  to  the  Sessions  on  appeals,  "  to  amend 
rates  or  assessments,  either  by  inserting  therein,  or  striking  out' 
the  name  of  any  person,  or  by  altering  the  sum  therein  charg- 
ed on  any  person,  or  in  any  other  manner  they  may  think 
necessary,  without  quashing  the  rate,  or  they  may  quash  it 
wholly."  Previous  to  this  Statute,  but  subsequent  to  the 
aforesaid  one  of  the  17  G  .  2.,  it  was  decided  in  one  case, 
mentioned  in  A  Burn's,  52,  "  that  the  Sessions  ought  not  to 
have  quashed  a  rate,  but  should  have  added  those  persons, 
and  that  property,  which  it  was  thought  were  illegally  omit- 
ted," but  in  a  subsequent  case,  stated  in  the  same  bookj 
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page  55,  the  Court  decided,  that  ^'  the  Sessions,  on  the  ap- 
peal, could  not  add  to  the  rate  the  names  of  persons  who  were 
left  out  of  it,  because,  thereby,  the  proportion  of  every  other 
person  would  be  altered,  but  they  were  bound  to  quash  the 
rate."  In  a  much  later  case,  reported  in  16  East,  380, 
where  the  question  was,  as  to  the  rateability  of  stock  in  trade^ 
which,  in  assessing  the  owner,  had  been  purposely  omitted^ 
the  Court  said,  "  The  Justices  should  have  amended  the  rate 
and  not  quashed  it.  The  41  G.  3,  c.  23,  was  passed  for 
the  very  purpose  of  enabling  them  to  do  so,  in  order  to  pre- 
vent the  inconvenience  of  the  parish  being  without  funds  for 
the  maintenance  of  its  poor  in  the  mean  time."  Now,  as  to 
our  own  Act,  it  has  been  seen,  that  it  does  not  contain  a 
word  about  amending  a  rate,  in  one  way  or  another,  or  as  to 
setting  it  aside,  and  therefore,  reasoning  by  analogy,  upon 
a  considerrtion  of  the  before  mentioned  English  Statutes  and 
decisions,  it  does  seem  rather  more  than  doubtful,  whether 
the  words  used  in  the  before  recited  clauses  of  our  Statute, 
do  convey  sufficient  power  to  the  Sessions,  either  to  amend 
a  rate,  by  adding  other  names  and  sums  to  it,  and  conse- 
quently, to  alter  the  several  proportions  throughout,  or  to 
set  aside  the  rate,  altogether.  It  is  not  known  that  these 
points  have  yet  been  decided  upon,  in  the  higher  Court.  It 
is,  indeed,  provided  in  the  Act,  that  "  the  Justices  may 
cause  a  party  to  be  reimbursed,  the  excess  beyond  his  just 
proportion  of  the  amount  of  any  assessment,"  but  it  is  not 
easy  to  imagine  how  this  can  be  done,  where  it  is  made  to 
appear,  on  the  appeal,  that  several  persons,  who  were  lia- 
ble, have  not  been  included  in  the  rate.  It  may  probably 
be  said,  that  these  words  in  the  first  of  the  before  recited 
clauses,  "  give  redress  as  they  in  their  judgment  shall  think 
equitable,"  may  be  so  construed,  as  to  convey  to  the  Ses- 
sions, a  discretionary  power  to  alter  or  amend  a  rate  through- 
out, or  to  set  it  aside  ;  but  on  a  view  of  the  beforemention- 
ed  English  Statutes  and  decisions,  it  would  much  rather 
seem,  that  such  a  conclusion  could  not  be  maintained. 
Moreover,  it  does  appear  sufficiently  plain,  that  these  words, 
when  considered  in  connection  with  the  subsequent  clause 
on  the  subject,  are  only  intended  to  relate  to  the  granting 
relief  or  reimbursement  to  the  party  appealing.  Upon  the 
whole,  it  scenes  highly  desirable,  that  enactments  should  be 
made,  similar  to  those  in  the  last  cited  English  Statute,  so 
as  to  remove  the  doubts  and  difficulties  here  suggested. 

6.    Of  distraining  for  the  j^oor  rate. 

It  is  l>elfeved  to  be  almost  universally  the  practice  ir* 
51 
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this  Province,  to  issue  a  warrant  or  warrants  of  distress  a- 
gainst  parties,  immediately  on  the  representation,  or  oath  of 
the  Collector,  that  they  have  not  paid  their  rates,  without 
summoning  them  to  answer  for  the  alleged  neglect ;  but  it 
will  be  clearly  seen  by  the  following  authorities,  that  such 
practice  is  altogether  illegal,  and  will  consequently  render 
persons  acting  upon  it  liable  to  prosecutions  for  damages,  or 
probably  the  Justice,  under  certain  circumstances,  to  pro- 
ceedings of  a  criminal  nature. 

The  non  feasance  of  the  party  shall  not  be  left  to  the 
judgment  of  the  officer,  who  may,  out  of  private  resentment, 
sell  his  neighbour's  goods  without  sufficient  cause ;  but  oath 
of  the  refusal  must  be  made  before  the  Justice.  And  it  is 
reasonable  that  the  party  should  be  heard  in  his  defence,  for 
he  may  shew  cause,  variously,  why  a  distress  should  not  be 
granted,  as,  that  the  rate  was  not  regularly  allowed,  or  that 
he  had  given  notice  of  appeal,  or  that  no  demand  or  refusal 
had  been  made,  and  the  like.    4  Burn^s,  109. 

A  summons  must  precede  a  warrant  of  distress,  which 
is  in  the  nature  of  an  Execution.  On  the  summons,  the 
party  may  shew  a  sufficient  reason  to  the  Magistrates,  why  a 
warrant  of  distress  should  not  issue ;  as  for  instance, — that 
he  has  already  paid  the  assessment  to  one  of  the  parish  offi- 
cers, who  has  not  accounted  for  it.  But  it  is  an  invariable 
maxim  in  our  law,  that  no  man  shall  be  punished  before  he 
has  had  an  opportunity  of  being  heard  :  whereas,  if  a  warrant 
of  distress  were  to  be  issued,  without  any  previous  summons, 
the  party  would  have  no  opportunity  of  shewing  cause,  why 
the  execution  should  not  issue  against  him.    4  Burn^s,  110. 

It  would  be  strange  that  a  distress  should  be  taken  upon 
a  man's  goods,  without  hearing  him.    Id.  115. 

No  action  of  debt  will  lie  for  a  poor  rate.  The  Statute 
considers  the  person  rated  and  refusing  to  pay,  as  an  offender. 
And  it  gives  no  authority  but  to  distrain  the  goods  of  the  of- 
fender.   Id.  114. 

3.    Of  Relief. 
This  subject  may  be  classed  under  four  distinct  heads  ; 

as — 

1 .  Of  the  liability  of  parents,  and  children  to  main- 
each  other. 

2.  Of  the  Order  of  Maintenance. 

3.  Of  persons  deserting  their  families. 

4.  Of  Belief  in  general,  and  herein,  lohat  pei^sons 

are  to  be  relieved,  and  of  the  Ordering  of  the 
Foor. 
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1.  How  far  parents  and  children  are  liable  to  maintain 

each  other. 

The  Statute  of  the  10  G.  3,  c.  1,  5,  1  V.  158, 
enacts,  that  the  father  and  grandfatfier,  mother,  and 
grandmother,  and  the  children,  and  grandchildren,  several- 
ly and  respectively,  of  every  poor,  old,  blind,  lame,  and 
impotent  person,  or  other  poor  persons,  not  able  to  work, 
being  of  sufficient  ability,  shall,  at  his,  her,  or  their  charges 
and  expences,  relieve  and  maintain  every  such  poor  person 
as  aforesaid,  in  such  manner  as  the  Justices  of  i\\e  Peace  at 
their  Genera!  or  Quarter  Sessions  ?sha11  order  and  direct,  on 
the  penalty  of  forfeiting  and  paying  five  shillings,  for  each 
person  so  ordered  to  be  relieved,  for  every  week  they  shall 
fail  therein,  to  be  sued  for,  levied,  and  recovered  in  the 
usual  manner,  an^  to  fee  applied  for  the  use  of  the  poor.'* 
PerpetuaL 

This  provision  ©My  extends  to  natural  relations  ;  there- 
fore it  1ms  been  d^t^a^mined  by  the  latest  decisions,  contrary 
to  former  ones,  thfit  nian  is  not  obliged  to  maintain  his 
wife's  children  by  a  former  husband.  Nor  is  a  father  oblig- 
ed to  maintain  his  son's  wife,  where  the  son  had  run  away. 
Nor  a  son-in-law,  to  maintain  his  wife's  mother.  Though 
the  father  be  living,  yet  if  he  be  unable,  the  grandfather,  be- 
ing of  ability,  may  be  compeMed  to  keep  the  gmnd  child,  and 
also  to  pay  so  much  money  as  the  Justices  shall  think  reason- 
able, for  the  time  past. 

The  reputed  grand  father,  or  grand  motiier,  are  not 
within  the  Statute,  for  a  bastard  is  Jilius  popuii,  See  4 
Burn'^,  121. 

2.  Of  the  Order  of  Maintenance  ofPmwnts  and  Children, 

Of  every  poor,  old,  blind,  lame,  and  impotent  person^ 
or  other  poor  persons,  not  able  to  ivork.^  The  order  must 
set  forth  that  th.e  person  is  poor,  &c.,  and  not  able  to  work. 
It  must  also  state  that  the  person  on  whom  it  is  made,  is  of 
sufficient  ability.    4  Burn's,  122. 

An  order  to  pay  indefinitely  as  to  time,  is  good.  The 
order  must  be  made  by  the  Justices  of  the  county  where  such 
sufficient  per  soil  dwells.  The  pauper  is  not  to  be  sent  to 
such  sufficient  person.  It  ought  to  appear  in  the  order, 
that  the  party  to  be  relieved  is  become  chargeable  to  the 
parish,  for  unless  he  be  so,  the  parish  has  no  ground  of 
complaint.    1  Burn's,  122-3. 
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[Note.  The  order  can  only  be  made  in  tlie  Sessions.}' 
3.    Of  persons  deserting  their  families* 

The  sixth  clause  of  the  last  mentioned  Statute  enacts/ 
*^  That  it  shall  and  may  be  lawful  for  the  Overseer  or  Over- 
seers of  the  poor  of  any  township,  where  any  husband  or 
father  shall  absent  from,  and  forsake  his  wife  and  children,? 
or  any  widow  shall  absent  from,  and  forsake  her  children, 
and  leave  them  a  public  charge,  to  apply  to  two  Justices  of 
the  Peace,  and  by  warrant  under  the  hands  and  seals  of  the 
said  two  Justices,  to  take  and  seize  the  goods  and  chattels, 
and  let  out  and  receive  the  annual  rents  and  profits  of  the 
lands  and  tenements  of  such  husband,  father,  or  mother,  so 
absconding,  for  and  towards  the  maintaining,  bringing  up, 
and  providing  for  such  wife,  child,  or  children,  so  left  as 
aforesaid  ;  and  so  soon  as  the  said  seizure  shall  be  allowed  of 
and  confirmed  by  the  Justices,  in  their  General  or  Quarter 
Sessions,  it  shall  and  may  be  lawful  for  the  said  Overseers, 
or  any  two  of  them,  from  time  to  time,  and  as  the  case  may 
require,  to  sell  and  dispose  of  so  much  of,  and  so  many  of 
the  said  goods  and  chattels,  at  public  sale,  to  the  highest 
bidder,  and  to  apply  the  money  arising  thereby,  towards  the 
maintenance  of  such  poor  family,  left  as  aforesaid." 

Sec.  8.  "Any  person  aggrieved  by  any  thing  done  un- 
der the  foregoing  clause,  may  appeal  to  the  next  General 
Sessions,  where  redress  may  be  granted."  Perpetual, 

The  order  of  the  two  Justices,  under  the  foregoing 
clause,  must  state  how  much  of  the  goods  or  rents  should  be 
seized,  and  must  specify  the  quantum  of  relief  to  be  appro- 
priated out  of  them,  and  in  case  of  rents,  must  limit  the 
period  of  such  appropriation.    A  Burn'' s,  125. 

For  the  punishment  of  those  who  desert  their  wives 
and  children,  see  Title, — Vagrants. 

4.    Of  Relief  in  general ;  and  herein,  ivhat  persons  are  to 
be  relieved ;  and  of  the  ordering  of  the  Poor. 

By  the  10  G.  3,  c.  1.  1  V.  157.  "  No  town  or  town- 
ship shall  be  obliged  to  maintain  any  poor  person,  unless 
such  person  be  a  native  of  such  town,  or  township  ;  or  have 
served  an  apprenticeship  ;  or  have  lived  as  an  hired  servant, 
one  whole  year  next  before  such  person's  application  for  re- 
lief ;  or  have  executed  some  pubHc  annual  office  ;  or  shall 
have  been  assessed  and  paid  his  or  her  share  of  the  taxes  for 
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the  poor  of  such  place^  or  any  public  iaxea,  during  one 
whole  year  at  one  tinie.^'  Perpetual. 

This  clause  does  not  specify  any  particular  descriptions  Remarks, 
j  of  persons,  who,  with  regard  to  poverty,  sickness,  or  in- 
I  firmity,  are  to  be  relieved,  but  only  Uses  the  general  expres- 
sion, poo7'  pei'son.  However,  as  the  clause  which  has  been 
already  recited,  relating  to  parents  and  children  relieving 
each  other,  declares,  that  relief  sihall  be  ordered  in  sucij 
I  cases,  to  every  poor,  old,  blind,  lame,  and  impotent  per- 
I  son,  or  other  poor  persons  not  able  to  work,"  it  would  seem, 
that  where  there  are  no  parents  or  children  of  such  persons, 
on  whom  an  order  may  be  made,  they  should,  and  indeed 
must,  be  relieved  by  the  Overseers,  if  they  belong  to  the 
township.  Moreover,  it  seems  sufficiently  clear,  that  the 
general  words  "  poor  person,"  must  be  construed  to  include 
all  persons  who  are  so  poor,  or  unable  to  provide  for  them- 
selves, as  to  need  public  relief.  Another  question  which 
arises  upon  our  Statutes  concerning  the  poor,  is  this, — who 
are  to  discriminate  and  to  determine,  as  to  the  individuals 
who  are  to  be  considered  poor  and  entitled  to  relief,  or  other- 
wise ?  In  England,  the  laws  provide  in  general,  that  Justices 
of  the  Peace  are  to  examine  and  decide  on  the  matter,  and 
their  orders  to  the  Overseers  are  requisite  for  obtaining  such 
relief.  In  our  Statutes,  there  is  no  such  provision,  nor  in- 
deed any  other  on  the  point,  and  therefore  it  seems  suffici- 
ently clear,  that  the  matter  must  rest  entirely  in  the  discre- 
tion and  judgment  of  the  Overseers.  It  is  indeed,  generally, 
if  not  universally  the  practice,  for  the  town  meetings  to  de- 
termine as  to  the  individuals  who  are  to  be  relieved,  but,  cer- 
tainly, there  is  nothing  in  the  law  to  convey  to  them  the 
power  of  doing  so,  or  to  sanction  such  a  practice,  but  the 
proceeding  is  altogether  irregular  and  improper.  Many  for- 
cible reasons  may  be  urged  to  shew,  that  it  is  much  more 
suilable,  and  consistent  with  humane  considerations,  that  the 
discretionary  judgment,  on  the  point,  should  rest  with  the 
Overseers,  rather  than  with  the  town  meetings.  Indeed,  as 
our  Statutes  stand,  the  Overseers  alone  are  the  persons  who 
have  a  right  to  determine  respecting  it,  and  they  are  bound 
to  do  so.  The  town  meetings  have  merely  the  power  of 
granting  the  money  deemed  to  be  requisite,  and  of  appoint- 
ing persons  to  assess  it.  It  is  very  desirable  that  an  amend- 
ment in  this  respect  should  be  made  in  our  Statutes,  where- 
by, according  to  the  English  Acts,  the  power  and  right  of 
examining  and  determining  on  the  subject,  sliail  be  vested  in 
a  Justice  or  Justices,  in  conjunction  with  the  Overseers,  and 
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making  an  ©rder  of  Justices  requisite  for  obtaining  relief. 
Under  our  present  Statutes,  the  right  and  duty  of  determin- 
ing as  to  the  extent  of  relief  to  the  poor,  individually,  and 
of  the  ordering  of  them  with  regard  to  situation,  rest  in  like 
manner,  exclusively  with  the  Overseers,  subject  to  the  con- 
trol of  the  Sessions  as  to  their  accounts,  although  on  these 
points  also,  the  town  meetings  illegally  and  improperly  un- 
dertake, and  are  allowed  to  decide.  In  these  meetings,  the 
poor  are  generally  let  at  public  auction,  to  be  boarded,  or 
rather  to  be  starved  and  punished,  with  the  lowest  bidder  ;  a 
practice,  which  is  not  only  without  any  sanction  of  law,  but 
is  revolting  to  humanity,  and,  in  many  instances,  is  but 
adding  to  the  afflictions  of  the  poor.  The  Overseers  should 
select  suitable  persons  to  board  and  take  care  of  the  poor,  in 
all  cases  where  such  boarding  is  requisite,  and  where  there  is 
no  public  asylum  for  their  reception. 

If  an  Overseer  do  not  provide  for  the  poor,  he  is  indict- 
able. 4  Burn's,  28.  He  has  been  holden  to  be  indictable 
for  neglecting  to  supply  medical  assistance,  when  required, 
to  a  pauper  labouring  under  dangerous  illness,  though  such 
pauper  was  not  in  the  parish  work  house,  nor  had,  previously 
to  his  illness,  received  or  stood  in  need  of  parish  relief. 
Id.  131. 

The  Sessions  have  no  power  to  order  the  Overseers  to 
pay  the  bills  of  a  surgeon  or  a  nurse.  These  persons  have  a 
proper  remedy  by  way  of  action  against  the  officers.  Id. 

Foreigners  must  be  maintained  where  they  are  found. 
In  one  such  case  the  Judge  said,  "  You  must  keep  them 
when  you  have  them,  for  aught  I  know,  for  it  seems  to  be 
a  case  omitted  out  of  the  Statute."    Id.  197. 

Note.  It  has  been  already  seen,  by  a  clause  in  the  be- 
fore recited  Act  of  the  4  G.  4,  c.  6,  that  where  a  pauper  is 
possessed  of  any  property,  out  of  which  the  expences  incur- 
red by  his  relief  may  be  recovered,  the  usual  remedies  by  ar- 
rest or  other  legal  process  may  be  employed  for  obtaining 
such  expences. 

Form  of  the  Summ&ns  on  non-payment  of  Rate. 

County  of  ^        To  A.  O.  of  the  township  of   in  the 

5  said  county,  yeoman. 

[Seal] 

I.,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 

the  Peace  in  and  for  the  suid  county  of   ,  do  hereby 

summon  you,  personally  to  appear  before  mc,  at  my  dwell- 
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ing  house,  at   ,  in  the  said  county,  on   next,  the 

—  day  of  ,  at  the  hour  of  —  in  the  forenoon  of  the 

same  day,  to  shew  cause  why  you  refuse  to  pay  the  sum  of 
 ,  duly  rated  and  assessed  upon  you  in  tlie  rate  or  as- 
sessment made  for  the  relief  of  the  poor  of  the  said  town- 
ship of  ,  for  the  present  year,  from  the  first  Monday 

in  ,  in  the  year  of  our  Lord   ,  until  the  first  Mon- 
day in   ,  in  the  year   ,  otherwise  I  shall  proceed 

as  if  you  had  appeared.    Given  under  my  hand  and  seal,  at 

 ,  the  —  day  of  ,  in  the  year  of  our  Lord  

A.  M.,  J.  P. 

The  Warrant  of  Distress  thereupon,  may  be  thus  : 

County  of  >        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal.] 

Whereas  in  and  by  a  rate  and  assessment  made  and 
assessed  according  to  the  Statute  in  that  case  made  and  pro- 
vided, A.  O.,  an  inhabitant  of  the  said  township  of  , 

was  duly  rated  and  assessed  for  and  towards  the  necessary 
relief  of  the  poor  of  the  said  township  for  the  present  year, 

from  the  first  Monday  in  —  in  the  year  of  our  Lord  , 

until  the  first  Monday  in  —  in  the  year  — ,  in  the  sum  of 

•  .    And  Whereas  it  duly  appears  onto  me,  one  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  county,  as 
well  upon  the  oath  of  A.  C,  a  Collector  of  the  said  rates, 
as  otherwise,  that  the  sum  of  ,  hath  been  lawfully  de- 
manded of  the  said  A.  O.,  and  that  he  the  said  A.  O.,  hath 
refused  and  doth  l  efuse  to  pay  the  same  ;  And  whereas  the 
said  A.  O.,  having  appeared  before  me,  in  pursuance  of  my 
summons  for  that  purpose,  hath  not  shewed  unto  me  any  suf- 
ficient cause  why  the  same  should  'not  be  paid  :  [or,  if  he 
does  not  appear,  say — And  whereas  it  hath  been  duly  prov- 
ed to  me,  upon  oath,  that  the  said  A.  O.,  hath  been  duly 
summoned  to  appear  before  me  the  said  Justice,  to  shew 
cause  why  the  same  should  not  be  paid,  but  he  hath  neglect- 
ed to  appear  according  to  such  summons,  and  hath  not  shew- 
ed to  me  any  suflicient  cause  why  the  same  should  not  be 
paid;]  These  are  therefore  to  require  you,  forthwith,  to 
make  distress  of  the  goods  and  chattels  of  him  the  said  A. 
O.,  and  if  within  the  space  of  five  days  next  after  such  dis- 
tress by  you  taken,  the  said  sum,  together  with  the  reason- 
able charges  of  taking  and  keeping  the  said  distress,  shall  not 
be  paid,  that  then  vou  do  sell  the  said  goods  and  chattels  so 
by  you  distrained,  and  out  of  the  money  arising  by  such  sale. 
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that  you  do  pay  over  the  said  sum  of  ,  to  the  Overseers 

of  the  poor  of  the  said  township  of  ,  rendering  to  him 

the  said  A.  O.,  the  overphis  upon  demand,  the  necessary 
charges  of  taking,  keeping,  and  selling  the  said  distress  being 
first  deducted.  And  if  no  such  distress  can  be  made,  that 
then  you  certify  the  same  unto  me,  to  the  end  that  such  fur- 
ther proceedings  may  be  had  therein,  as  to  law  doth  apper- 
tain.   Given  under  my  hand  and  seal,  the  —  day  of  , 

in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

Note.  The  Forms,  in  the  case  of  an  order  by  the  Ses- 
sions, on  a  parent  or  child,  for  compelling  relief,  will  be  found 
in  the  addenda  to  4  Burn^s,  683.  This  being  a  proceeding 
in  the  General  Sessions,  it  is  thought  not  requisite  to  insert 
them  here. 

Form  of  an  order  to  seize  the  Goods,  and  receive  the  Rents 
of  the  Lands,  of  Parents  or  Husbands  who  have  run 
away. 

County  of  >        To  the  Overseers  of  the  Poor  of  the  town- 

5  ship  of  ,  in  the  said  county. 

Whereas  it  appears  unto  us  whose  names  are  hereun- 
to set  and  seals  affixed,  two  of  Her  Majesty's  Justices  of  the 
-  Peace  for  the  said  county,  as  well  upon  the  complaint  and 
application  of  the  Overseers  of  the  poar  of  the  township  of 

 ,  in  the  said  county,  as  upon  due  proof  on  oath  before 

us  made,  that  A.  O.,  late  of  the  township  of  afore- 
said, in  the  county  aforesaid,  yeoman,  hath  gone  away  from 

his  place  of  abode  at  in  the  tovvnship  aforesaid,  intc 

some  other  county  or  place,  and  hath  left  his  wife  and 

 of  their  children  upon  the  charge  of  the  township  of 

 aforesaid,  the  place  of  their  last  legal  settlement ;  and 

that  the  said  A.  O.  hath  some  estate  whereby  to  ease  the 
said  township  of  their  said  charge,  in  whole  or  in  part, — we 
do  hereby  authorise  and  command  you  the  said  Overseers  of 
the  poor  of  the  said  township  of  — — ,  to  take  and  seize 

 and  of  his  goods  and  chattels,  and  to  receive 

  [specifying  the  sum]  of  the  annual  rents  and  profits 

of  the  lands  and  tenements  of  him  the  said  A.  O.  at  

aforesaid,  for  and  towards  the  discharge  of  the  said  town- 
ship for  the  providing  for  his  said  wife,  and  bringing  up 
and  maintaining  of  his  said  children  :  and  with  this  warrant 
you  are  to  appear  at  the  next  General  Sessions  of  the  Peace 
to  be  holden  for  the  said  county,  and  certify  then  and  there 
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what  you  shall  have  done  in  the  execution  hereof.  Given 
under  our  hands  and  seals  at  —  in  the  said  county,  the 
—  day  of  ,  in  the  year  of  our  Lord  — — 

[Seal.]  A.  M.,  J.  P. 

[Seal.]  A.  W.,  J.  P. 

For  the  recovery  of  fines  imposed  by  the  first  of  the 
before  recited  Acts,  for  the  non-acceptance  of  office,  or  the 
neglect  of  duty,  and  which  are  directed  to  be  recovered  be- 
fore Justices,  the  proceedings  will  be  the  same  as  in  similar 
cases  already  mentioned  in  this  work,  and  will  be  found  un- 
der the  respective  Titles, — Information  ;  Summons ;  Con- 
viction; Distress. 

11.    Of  THiJ  Settlement  of  the  Poor. 


There  are  several  descriptions  of  persons  who  are  in-  What  persons 
capable  of  gaining  a  settlement  by  any  acts  of  their  own.  gg^"g^J^^"  * 
This  is  the  case  with  married  women  during  their  marriage 
state.  What  is  their  proper  settlement  will  be  considered 
in  another  place.  The  next  description  is, — infants  under 
the  age  of  seven  years.  It  has  been  decided  that  an  infant 
under  seven  years  cannot  be  removed  from;  the  parish  in 
which  his  property  lies.  A  deserter,  while  he  is  such,  can 
do  no  act  to  gain  a  settleirtent.  Soldiers,  while  quartered 
in  any  place  cannot  gain  a  settlement  by  hiring  and  service. 
4  Bim's,  198-9. 

It  will  now  be  shewn  by  what  methods  a  settlement 
may  be  gained. 

By  the  10  G.  a,  c.  1.  1  V.  157,    No  town  or  town-  Who  shall 
ship  shall  be  obliged  to  maintain  any  poor  person,  unless  ^^J^^^ a  Settle- 
such  person  be  a  native  of  such  town  or  township,  or  have  J^^Heved"  ^ 
served  an  apprenticeship,  or  have  lived  as  an  hired  servant 
one  whole  year  next  before  such  person's  application  for  re- 
lef,  or  have  executed  some  pubMe  annual  office,  or  shall 
have  been  as^ssed  and  paid  his  or  her  share  of  the  taxes  for 
the  poor  of  such  place,  or  any  public  taxes  during  one 
whole  year,  at  one  time.    And  every  person  within  the  said 
descriptions,  shall  be  entitled  ta  a  settlement  in  the  respec- 
tive towns  or  townships  wherein  such  person  shall  be  quali- 
fied as  aforesaid. 

Sec.  3.    Any  person  or  persons  who  shalt  appty  to  the  Examination 
Overseers  of  the  poor  for  relief,  not  having  obtained  a  law-  ^J^^  and'of 
ful  settlement  in  the  township,  shall  be  required  to  declare  Removal, 
on  oath  before  one  Justice  of  the  Peace  for  the  said  town- 
ship, or  county  wherein  such  township  shsfll  be,  his,  her^  or 
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their  last  place  of  residence  ;  and  if  the}^  are  found  to  have 
gained  any  lawful  settlement  within  this  Province,  a  true 
copy  of  the  said  declaration,  attested  by  the  said  Overseers 
of  the  poor,  and  certified  by  the  said  Justice  of  the  Peace, 
together  with  the  amount  of  expense  incurred,  shall  be  trans- 
mitted to  the  Overseer  of  the  poor  of  the  township  to  which 
the  said  person  or  persons  shall  belong ;  and  in  case  they 
refuse,  or  neglect  to  remove  the  said  person  or  persons,  and 
pay  the  expences  incurred,  it  shall  be  lawful  for  any  two 
Justices  of  the  Peace  for  the  county  or  township  where  such 
person  or  persons  have  become  chargeable,  by  a  warrant  un- 
der their  hands  and  seals,  to  cause  him,  her,  or  them  to  be 
removed  to  the  township,  where  they  last  obtained  a  lawful 
settlement ;  and  the  Overseers  of  the  poor  are  hereby  requir- 
ed to  receive  such  person  or  persons,  and  to  pay  such  sum 
and  sums  of  money  as  shall  have  been  necessarily  expended 
as  aforesaid,  to  the  Overseers  of  the  poor  of  the  township 
from  whence  such  person  or  persons  have  been  removed. 
Provided,  that  in  case  such  Overseer  or  Overseers  of  the 
poor,  shall  not  have  money  in  their  hands  wherewith  to  an- 
swer said  expense,  such  Overseer  or  Overseers  shall  stand 
charged  therewith  until  the  next  assessment  to  be  made  on 
the  township  to  which  such  poor  person  shall  belong. 

Sec.  4.  It  shall  be  lawful  for  any  two  Justices,  on 
complaint  of  the  Overseers  of  the  poor,  to  bind  out  any 
person  or  persons  who  shall  be  found  begging  or  strolling 
about,  for  any  term  not  exceeding  one  year. 

Sec.  7.  In  case  of  the  death  of  the  parents  of  any 
child  or  children,  who  have  gained  a  settlement  in  any 
township  as  aforesaid,  all  and  every  such  child  or  children 
shall  be  supported  by  such  town  or  tovrnship  wherein  the 
parents  so  gained  a  settlement. 

Sec.  8.  If  any  town  or  township,  or  person  or  persons, 
shall  think  themselves  aggrieved  by  any  proceedings  had  in 
virtue  of  this  Act,  such  town  or  township,  person  or  per- 
sons, may  appeal  for  redress  to  the  next  General  or  Quarter 
Sessions  of  the  Peace,  held  for  the  county  wherein  such 
town  or  township  shall  be,  or  wherein  such  person  or  per- 
sons shall  reside ;  and  the  Justices  thereof  are  hereby  re- 
quired and  empowered  to  hear  and  determine  every  such  ' 
appeal  or  complaint,  and  to  give  redress  as  they  in  their 
judgment  shall  think  equitable  ;  and  such  their  order  and 
judgment  shall  be  final,  and  bind  all  parties.  Perpetual. 

It  has  been  seen  that  this  Statute  specifies  six  several 
modes  by  which  a  settlement  may  be  gained,  all  of  which, 
with  various  matters  relating  to  the  subject  at  large,  will 
now  be  treated  of  in  the  following  order  : 
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1.    Settle  merit  by  Birth. 


'2.    Apprenticeship. 

3.    Hiring  and  Service. 

4.    Public  Office. 

5.   .  Payment  of  Taxes. 

6.   Parentage,  and  herein  of  Eman- 

cipation. 

7.  — ~  Marriage. 


8.    Of  Removals. 

1.    Of  Settlement  by  Birth. 

Tuc  settlement  by  birth  may  be  proved  by  the  copy  of 
the  parish  register  of  christenings,  and  by  identifying  the  per- 
son.   4  Burn's,  20!. 

Also  the  parents  [nay  prove  the  time  of  birth,  and  after 
their  death,  their  declarations  are  evidence  of  that  fact. 
Id.  241. 

Of  Bastards,  and  their  Settlement  by  Birth. 

Of  Legitimate  Children,  and  their  Settlement  by  Birth. 

1.    Of  Bastards. 

[Note.  It  is  not  in  this  place  questioned,  who  shall  or 
shall  not  be  deemed  a  bastard  ;  but  the  settlement  only  is 
considered  of  such  as  are  first  supposed  to  be  bastards  ;  other 
matters  relating  to  them,  as  concerning  their  filiation  and 
maintenance,  and  the  like,  are  treated  of  under  the  Title, — 
Bastards.] 

A  bastard  gains  a  settlement  in  its  place  of  birth,  from 
necessity  ;  for  being  nullius  filius,  it  cannot  otherwise  be 
provided  for,  except  a  reputed  father  can  be  found.  But 
this  rule  admits  of  divers  exceptioiis  ;  which  are, — 

1.  If  a  woman  come  into  a  place  by  privity  and  collu- 
sion of  the  officers  where  she  belongs,  and  be  there  deliver- 
ed of  a  bastard;  such  bastard  gains  no  settlement  notwith- 
standing its  birth. 

2.  Also  a  bastard  born  after  an  order  of  removal  of 
the  mother  is  made,  but  before  her  actual  removal,  shall  not 
be  settled  where  so  born,  but  at  the  mother's  settlement. 

3.  If  a  woman,  pregnant,  be  removed  by  an  order, 
and  she  be  delivered,  and  there  bean  appeal,  and  the  order 
be  reversed,  the  child  must  be  sent  back  with  the  mother. 

4.  A  bastard,  born  in  the  house  of  correction,  shall 
be  sent  to  the  place  of  its  mother's  settlement.  The  same  of 
a  bastard  born  in  the  county  gaoL 
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5.  A  bastard,  born  while  the  mother  is  removing  under 
an  order,  shall  go  with  her  to  the  place  to  which  slie  is  re- 
moved.   4  Burn^s,  201-3. 

If  the  mother  and  the  bastard  child  have  different  set- 
tlements, it  seems  that  the  child,  even  as  all  children,  shall 
go  with  the  mother  for  nurture,  until  the  age  of  seven  years, 
as  a  necessary  appendage  of  the  mother.  But  if  she  volun- 
tarily desert  it,  it  seems  that  the  cause  of  nurture  then  ceases, 
and  that  then  it  may  be  sent  to  its  place  of  settlement.  Whilst 
the  child  continues  with  its  mother  as  a  nurse  child,  and 
during  that  time  not  removeable  to  its  place  of  settlement, 
yet  the  place,  where  the  child's  proper  settlement  is,  shall 
maintain  it  in  that  other  place  where  it  is  remaining  with  the 
mother.    4  Burn's,  208. 

Parents  may  prove  that  they  were  never  married.  Id.  243. 

2.    Settlement  by  Birth  of  Legitimate  Children, 

The  father's  settlement  is  the  settlement  of  a  legitimate 
child,  when  it  can  be  found  out ;  otherwise  the  birth  of  the 
child,  prima  facie,  is  the  settlement  of  the  child,  until  there 
is  another  settlement  found  out.  If  the  mother  of  a  child, 
born  in  one  parish,  die  in  another  parish,  while  passing  to  a 
third,  such  child  shall  be  settled  where  it  was  born,  and  not 
in  the  parish  where  it  was  left  destitute  by  the  death  of  the 
mother.  Where  a  child  is  first  known  to  be,  that  place  must 
provide  for  it,  till  they  find  another.    ABurn^s,  210-11. 

To  prove  a  marriage,  in  order  to  shew  the  legitimacy  of 
children,  the  register  of  the  marriage  and  proof  of  identity 
will  be  sufficient.  The  parents  may  be  examined  as  to  the 
legitimacy  of  their  children,  and  their  declarations  on  that 
subject  will  be  evidence  after  their  death.    Id.  242. 

2.    Of  Settlement  by  Apprenticeship. 

By  the  English  Statutes  relative  to  obtaining  a  settle- 
ment by  serving  an  apprenticeship,  it  is  requisite  that  the 
services  should  be  under  an  Indenture,  but  as  our  Statute, 
already  recited,  says  nothing  about  the  binding,  but  uses 
only  these  general  words — "  or  have  served  an  apprentice- 
ship," it  seems  clear,  that  a  settlement  may  be  gained  by 
such  service,  whether  it  was  under  a  deed  or  otherwise. 
The  question,  indeed,  as  to  this  kind  of  settlement,  seems  to 
depend  altogether  on  the  service. 

An  infant  may  bind  himself,  and  a  service  under  such 
binding  will  gain  him  a  settlement.    An  infant  of  eight  years 
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old  may  bind  himself.  Unfitness,  is  a  matter  to  be  determin- 
ed by  the  Sessions  on  evidence.  Service  with  a  master, 
who  is  also  an  infant  at  the  time  of  binding,  will  gain  a  set-  ^  y  .  ^ 
tlement.  The  condition  of  the  master  is  immaterial.  A  fe-  thTiMuTier" 
male  may  be  bound  apprentice  by  the  parish,  to  learn  house- 
wifery, and  it  will  be  good,  unless  it  be  found  to  be  fraudu- 
lent. If  an  apprentice  be  bound  to  a  master  who  has  no 
right  to  take  an  apprentice,  yet  a  settlement  will  be  gained 
by  service  under  such  a  binding.  The  apprentice  will  gain  a 
settlement  in  the  parish  where  he  serves,  although  his  mas- 
ter have  no  settlement  there.    4  Burn's,  379. 

It  seems  evident,  from  the  words  used  in  our  Statute,  Service, 
that  there  must  be  a  service  for  the  whole  term  agreed  on 
for  the  apprenticeship,  and  also,  that  such  service  must  be 
within  the  township,  otherwise  a  settlement  cannot  be  gain- 
ed by  it. 

The  residence  is  considered  to  be  where  the  party  lodges  Residence, 
at  night,  even  where  the  service,  by  day,  is  always  in  ano- 
ther township.    Where  the  service  is  on  board  of  ship,  the 
residence  is  held  to  be  at  the  ship's  proper  home,  and  the 
settlement  is  gained  there.    See  4  Burn\s,  402. 

An  apprentice,  bound  to  a  person  in  one  township,  with         of  Scr^ 
intent  to  serve  one  in  another  township,  is  settled  in  the 
place  where  the  service  is.    The  same  where  an  apprentice, 
by  a  verbal  consent  of  his  original  master,  serves  a  person 
in  another  township. 

A  settlement  is  gained  by  a  service  with  a  third  master,  Service  with 
under  the  express  consent  of  the  second,  to  whom  the  first  '^^ 
had  assigned  the  apprentice.    There  must  be,  by  the  mas-   '"^^        ^  ' 
ter,  an  express  consent  to  serve  a  particular  person  ;  mere 
knowledge  is  not  enough,  nor  a  general  license  to  serve 
whom  the  apprentice  chooses.    The  consent  of  the  first 
master  may  be  implied  from  circumstances.    Where  the 
parties  act  under  the  idea  that  the  indentures  are  at  an  end, 
no  settlement  can  be  gained  as  an  apprentice  under  them. 

If  an  apprentice  be,  by  parol,  transferred  by  the  widow 
of  his  master,  (she  not  having  taken  out  letters  of  adminis- 
tration,) service  with  the  second  master,  will  be  a  service 
under  the  indenture.  So  he  may  continue  to  serve  under 
an  indenture  by  leave  of  the  executor,  and  will  gain  a  set- 
tlement thereby.  An  apprentice,  assigned  by  indorsement 
on  the  indenture  to  a  second  master,  gains  a  settlement  by 
serving  him. 

Indentures  being  exchanged  between  the  master  and 
apprentice,  the  apprentice  cannot  afterwards  gain  a  settle-  " 
ment  under  them,  by  serving  another  master,  with  the 
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kfiowledge  of  the  first,  for  exchaDging  the  indentures  is  a 
virtual  cancelling  of  them.  But  an  apprentice  agreeing  with 
his  master  for  his  discharge,  and  quitting  him,  but  leaving 
the  indentures  till  the  money  agreed  for  is  paid,  the  inden- 
tures are  not  thereby  discharged,  and  service  under  a  second 
master,  by  the  express  consent  of  the  first,  is  a  service  un- 
der the  indentures,  and  gains  a  settlement.  ABurri's,  411 
to  430. 

Where  the  indenture  of  a  parish  apprentice  is  delivered 
up,  by  the  first  master,  to  the  father  of  the  apprentice,  and 
at  the  same  time  the  master  consents  to  the  apprentice  serv- 
ing a  second  master,  as  being  turned  over  to  liim,  such  ser- 
vice gains  a  settlement.  The  master  of  a  parish  apprentice 
merely  agreeing  that  the  apprentice  shall  work  for  his  own 
benefit,  doth  not  imply  giving  up  the  indenture.  A  parish 
apprentice  when  under  age  cannot  consent  to  his  discharge. 
Delivering  up  the  indentures  to  a  parish  apprentice,  when 
he  is  under  age,  does  not  discharge  the  apprenticeship,  al- 
though service  elsewhere,  afterwards,  will  not  be  consider- 
ed as  service  under  the  indenture,  so  as  to  gain  a  settlement. 
A  boy  bound  out  as  a  parish  apprentice,  may,  after  his  mas- 
ter's death,  hire  himself  as  a  servant.  4  Burn- s,  434  /o439= 

If  an  indenture  of  apprenticeship  be  lost,  other  evi- 
dence may  be  received  of  its  contents  and  existence.  But  it 
must  most  clearly  be  shewn  that  it  is  lost.    Id^  441. 

[For  the  evidence  relative  to  indentures  and  other  writ- 
ten iostrum^ents,  generally,  see  Title, — Evidence.] 

3.    Of  Settlement  by  Hiring  and  Service. 

By  the  57  G.  3,  c.  9.  3  V.  9,  relating  to  a  settlement 
by  hiring  and  service,  and  made  in  amendment  of  the  before 
recited  Act  of  the  10  G.  3,  c.  1,  it  is  enacted,  "  That  to  en- 
title a  pauper  of  that  description  to  a  settlement,  he  or  she 
shall  have  lived  as  an  hired  servant  for  one  whole  year,  un- 
der an  agreement  to  serve  one  whole  year,  next  before  such 
person's  application  for  relief."  Perpetual. 

There  are  several  particulars  which  by  the  laws  of  En- 
gland are  requisite  to  constitute  such  a  hiring  and  service, 
lor  a  year,  as  will  gain  a  settlement,  which,  according  to 
the  words  of  our  Statute,  it  is  conceived  are  not  essential  for 
that  purpose.  The  following  may  be  mentioned  as  the  prin- 
cipal points  of  such  difterence  on  the  subject.  By  the  ex- 
press words  of  the  English  Statutes,  no  married  man  can, 
by  that  method,  obtain  a  settlement,  whereas  our  Act  makes 
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no  such  distinction.  x\ccording  to  those  StfitiUes,  the  case 
is  the  same  with  regard  to  married  women, — a  child  under 
age,  living  with  its  parents  as  part  of  the  family, — or  any 
other  person  under  a  legal  disability  to  enter  into  a  contract, 
by  reason  of  the  words  "  lawfully  hired,"  being  used  in 
those  Statutes  ;  but  as  our  Act  contains  merely  these  words, 
"  or  have  lived  as  an  hired  servant,"  it  would  seem,  that 
hereby  the  ability  to  contract  is  not  essential,  but  that  the 
stress  is  intended  to  be  placed,  merely  on  the  service  ;  and 
therefore,  that  these  last  mentioned  persons  may  obtain  a 
settlement  by  such  hiring  and  service.  This  point,  how- 
ever, may  probably  be  thou2:ht  somewhat  doubtful,  and,  as 
yet,  to  be  set  at  rest  by  an  express  decision  in  the  higher 
Court. 

The  following  points,  which  have  been  established  by 
decisions  upon  the  English  laws  on  this  subject,  seem  to  ap- 
ply as  authorities  in  cases  arising  under  our  Statutes. 

As  to  the  parties,  it  seems  clear,  that  no  nearness  of  Points  as  to 
relationship  will  prevent  the  gaining  a  settlement  by  hiring  aild  Svice"^ 
and  service.  A  daughter,  who  is  emancipated,  may  be  hir- 
ed as  a  yearly  servant  by  her  father.  The  master  need  not 
have  a  settlement  of  his  own.  One  person  may  also,  by  the 
authority  of  another,  contract  for  that  other.  And  a  settle- 
ment may  be  gained  by  a  hiring  to,  and  serving  two  joint 
tenants.  The  master  need  not  live  in  the  parish  where  the 
servant  serves.  And  an  infant  may  hire  himself.  A  parish 
pauper,  hired  out  by  parish  officers,  caimot,  by  such  hiring 
and  service  under  it,  gain  a  settlement.  Compulsory  hiring, 
and  service  under  it,  gains  no  settlement. 

There  must  be  a  contract.  Where  it  appears  that  there  Contract  of 
was  no  contract,  no  hiring  will  be  presumed,  and  no  settle- 
ment  can  be  gained  ;  but  where  a  contract  appears,  it  will 
be  presumed  to  have  been  regular,  till  the  contrary  appears. 
If  it  be  proved  that  a  person  was  seen  and  known  to  be  in  the 
service  of  another,  as  servant  in  husbandry,  for  a  year,  a 
yearly  hiring  will  be  presumed.  Also,  if  a  person  remain  in 
service  after  the  expiration  of  the  first  year,  a  yearly  hiring 
may  be  presumed,  commencing  with  the  second  year.  A 
retrospective  hiring  is  not  sufficient  to  gain  a  settlement.  A 
hiring  for  a  year  may  be  presumed,  from  a  service  for  four 
years,  A  hiring  by  indenture,  executed  by  the  servant  but 
not  executed  by  the  master,  if  there  be  a  service  in  pursu- 
ance of  it  for  a  year,  will  gain  a  settlement.  If  a  person  be 
only  hired  for  less  than  a  year,  and  serve  for  three  years,  a 
contract  for  a  year  may  be  inferred.  The  yearly  hiring  must 
be  byone  entire  contract,  and  there  must  be  one  entire  ser- 
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vice.  One  that  serves  by  the  week,  or  by  the  month,  or 
any  other  parts  of  the  year,  though  he  serves  for  the  whole 
year,  cannot  thereby  gain  a  settlement.  For  such  a  term  as 
a  year,  it  is  not  supposed  a  master  would  hire  one,  unless 
able  of  body,  and  so  a  person  not  likely  to  become  charge- 
able. Where  there  is  a  genera!  hiring,  and  no  time  mention- 
ed, it  implies  a  hiring  for  a  year.  Where  no  mention  is 
made  of  wages,  or  of  time,  and  the  service  is  for  a  year,  a 
hiring  for  a  year  is  presumed.  Where  the  pauper  agrees  to 
go  and  live  with  one  for  a  particular  purpose,  and  is  to  re- 
ceive clothes,  &c.,  but  no  time  is  mentioned,  and  she  re- 
mains two  years  and  a  half,  going  away  in  the  middle  of  a 
year,  a  yearly  hiring  is  presumed.  Hiring  for  fifty  two  weeks, 
is  not  hiring  for  a  year. 

If  an  emancipated  person  goto  her  father  for  a  year  "  to 
do  the  offices  of  a  servant,"  it  is  a  good  hiring  for  a  year, 
although  it  is  agreed  that  she  may  earn  what  she  can  by  her  , 
own  labour  besides.  The  contract  may  be  for  the  servant  to 
work  for  himself,  provided  be  be  bound  to  do  all  his  master's^ 
work. 

Servir-e  with-  If  a  person  go  to  live  with  a  relation,  "  as  such,  and  not 
under  any  hiring,"  and  afterwards  go  to  live  with  him  as  be-- 
fore,  this  is  no  hiring  for  a  year.  A  person's  agreeing  to  live 
with  his  stepfather,  to  work  with  him,  and  to  be  paid  at  a 
certain  rate  for  what  he  should  do,  is  nc^  a  general  hiring  for 
a  year.    4  Burn's,  266  t&  284. 

Hiring  for  a  year  tosjpin  yarn  at  so  much  per  stone,  will- 
gain  a  settlement. 

If  one  agree  to  serve  another  for  three  years,  to  be  taught 
a  trade,  and  contract  to  do  any  work  he  may  beset  about,  it 
is  a  good  yearly  hiring,  and  a  settlement  will  be  gained  by  a 
service  under  it  for  a  year  or  more.    Id.  284-5. 

Hiring  for  eleven  months,  gains  no  settlement,  although 
it  was  so  limited  for  the  purpose  of  avoiding  gaining  a  settle- 
ment. 

Hiring  wiith  Hiring  for  a  year,  with  liberty  to  be  absent  during  the 

harvest  month,  gains  no  settlement ;  not  even  where  it  is  sti- 
pulated that  the  month  shall  be  made  up  immediately  at  the 
end  of  the  year.    Id.  294. 
Hiring  with  A  hiring  for  a  year,  to  work  a  certain  stipulated' number 

stipulations  as  of  hours  each  day,  wilt  not  gain  a  settlement.    A  hiring  at 
houTs''^wa"«?es      niuch  per  week,  is  not  a  general  hiring,  and  therefore  for  a 
^urs,  wages,,  ^^^^  ^        if  there  be  any  thing  in  the  contract  to  shew  that 
the  hiring  was  intended  to^  be  for  a  year,  there,  a  reservation 
of  weekly  wages  will  not  control  that  hiring.    A  hiring  at  so 
much  a  week,  for  as  long  a  time  as  the  master  and  servant 
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could  agree,  is  only  a  weekly  hiring,  and  no  settlement  can 
be  gained  by  a  service  under  it  for  a  year  or  more. 

A  hiriag  by  the  month,  at  a  month's  wages,  or  a 
month's  warning,  will  not  be  a  yearly  hiring.  But  a  hiring 
at  so  much  per  week,  and  liberty  to  part  on  a  month's  no- 
tice, is  a  general  hiring,  and  a  service  under  it  for  a  year 
will  gain  a  settlement.  A  hiring  conditional  as  to  liking,  if 
the  service  continue,  is  a  good  hiring  for  a  year. 

Hiring  for  a  year,  part  of  w^hich  was  then  past,  gains  Retrospective 
no  settlement.    A  retrospective  hiring  is  not  sufficient  for  the 
purpose. 

Where  a  servant  was  hired  for  half  a  year,  which  time  fg^jgrarjjj"*^**^ 
she  served,  and  then  was  hired  for  a  year,  and  served  half  in 
of  that,  it  was  held  that  she  gained  a  settlement. 

Where  there  is  a  hiring  for  a  year,  and  a  continued 
service  for  a  year,  though  part  of  it  is  under  another  hiring, 
a  settlement  will  be  gained. 

If  the  master  let  his  farm,  and  the  lessee  enter,  and 
the  servant  continue  with  him  by  his  master's  desire  for  the 
remainder  of  his  year,"  it  will  give  him  a  settlement.  So  if 
the  servant  continue  with  an  executor  for  the  remainder  of 
the  year.    4  Burn's,  300  to  327. 

If  a  servant  absent  himself  a^rainst  his  master's  leave,  Absence  or 

r   .  .  .  illness  of 

and  his  master  receive  him  again,  it  is  no  interruption  of  the  Servant, 
service.  A  servant  while  ill  is  still  under  the  service  of  his 
master,  and  it  is  not  such  an  interruption  as  to  prevent  a 
settlement.  Service  with  other  masters,  by  the  first  master's 
consent,  he  taking  him  again,  is  service  under  a  dispensa- 
tion, and  will  not  prevent  a  settlement  being  gained. 

If  a  master  insist  upon  turning  his  servant  away,  and  Contract 
lay  down  his  wages,  which  the  servant  takes  up,  and  then 
goes  away,  it  is  a  dissolution  of  the  contract,  and  no  settle- 
ment can  be  gained,  though  he  afterwards  return,  at  the 
request  of  his  master,  and  serve  out  the  year,  and  receive  his 
full  wages. 

If  after  a  hiring  for  a  year,  a  servant  be  taken  ill,  and 
receive,  voluntarily,  his  whole  year's  wages,  and  leave  his 
service  and  go  to  the  hospital,  and  never  return,  it  is  a  dis- 
solution of  the  contract. 

Where  a  master  consents  to  his  servant's  leaving  his 
service  two  days  before  the  end  of  his  year,  and  pays  him 
his  full  wages,  it  is  a  dissolution,  and  no  settlement  is  gained. 

The  distinction  between  the  different  cases  upon  this  Distinction 
subject,  is  this :  if  the  servant  be  absent  from  the  service,  dispensation 
with  the  concurrence,  remaining,  however,  subject  to  the  of  the  Service 
control,  of  tlie  master,  he  mav  acquire  a  settlement,  be-  and  a  dissni-j. 
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cause  this  only  amounts  to  a  dispensation  with  his  service  ; 
but  if  the  master  has  once  parted  with  his  control  over  the 
servant,  there  no  settlement  is  gained,  and  the  receiving  the 
whole  year's  wages  does  not  make  any  difference. 
4  Burn's,  327  to  354. 
the^Se^rvanr^  The  residence  of  the  servant  is  in  the  place  where  he 
lodges  at  night,  and  the  settlement  will  be  there.  The 
service  may  be  in  a  parish  where  the  master  never  lives,  and 
a  settlement  will  be  gained  there.  The  servant  need  not 
lodge  in  his  master's  house.    Id.  360  to  368. 

[It  will  be  observed  that  the  Statute  expressly  requires, 
that  the  year  of  the  service,  shall  be  the  year  "  next  be- 
fore," that  is,  immediately  preceding,  the  persons  appli- 
cation for  relief ;"  consequently,  it  seems  evident,  that  a 
year's  hiring  and  service,  for  any  previous  period,  will  not 
be  sufficient  to  gain  a  settlement.] 

4.    Of  Settlement  by  Serving  an  Office. 

Or  have  executed  some  public  annual  office.]  By  these 
words  of  the  Statute,  it  is  plain,  that  serving  in  any  of  the 
county  or  township  offices,  to  which  persons  are  annually 
appointed  in  the  Sessions,  or  otherwise,  under  the  Statutes 
for  that  purpose,  will  gain  a  settlement. 

It  need  not  be  a  township  office,  but  it  must  be  a  pub- 
lic annual  office  in  the  township.    4  Burn's,  548. 

A  situation  to  which  a  person  is  appointed  by  a  contract 
with  parish  officers,  who,  by  Statute,  have  authority  for  the 
purpose,  is  not  a  public  office,  and  no,  settlement  can  be 
gained  by  a  service  in  such  situation.  Id. 

The  office  must  be  executed  for  the  space  of  a  whole 
year  at  one  time  ;  serving  part  of  a  year  at  one  period,  and 
such  time  at  another  as  makes  up  a  year  in  the  whole,  will 
not  be  sufficient.    Id.  549. 


5.    Of  Settlement  by  paying  Taxes. 

[Or  shall  have  been  assessed  and  paid  his  or  her 
share  of  the  taxes  for  the  poor  of  such  place,  or  any  pub- 
lic taxes,  during  one  whole  year,  at  one  time.}  Although 
the  rate  be  in  form,  or  in  the  manner  of  making  it,  not 
strictly  legal,  but  void ;  yet  if  the  party  be  rated,  and  pay 
to  such  a  rate,  he  shall  gain  a  settlement.  But  if  a  person's 
name  be  inserted  in  a  rate,  after  payment,  it  is  not  such  a 
rating  as  will  gain  a  settlement. 
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The  person  paying,  must  also  be  the  person  rated) 
lor  there  must  be  both  a  rate  made  upon,  and  payment  by, 
the  person  claiming  a  settlement.  The  rate  itself  must  be 
produced  as  evidence  of  being  charged.  A  landlord  refund- 
ing to  the  tenant  the  amount  of  the  tax  paid,  does  not  pre- 
vent the  gaining  a  settlement. 

A  church  rate  is  a  public  tax. 

A  rate  made  too  narrowly,  is  a  good  rate  for  the  pur- 
poses of  a  settlement.    4  Blimps,  551  to  557. 

6.    Of  Settlement  by  Parentage;  and  fierein  of  Emanci- 
pation. 

By  Sec.  7.  of  the  before  recited  Act  of  the  10  G.  3,  c. 
1.  "  In  case  of  the  death  of  the  parents  of  any  child  or 
children,  who  have  gained  a  settlement  in  any  township  as 
aforesaid,  all  and  every  such  child  or  children  shall  be  sup- 
ported by  such  town  or  township  wherein  the  parents  so  gain- 
ed a  settlement." 

The  cases  herein  before  mentioned,  of  the  settlement  by 
birth  of  legitimate  children,  are  founded  on  the  fact  of  the 
parents  settlement  being  unknown.  If,  however,  the  father's 
last  place  of  settlement  be  known,  that  is  the  legal  place  of 
settlement  of  his  children,  and  they  will  take,  successively, 
every  settlement  which  the  father  may  from  time  to  time  ac- 
quire. His  last  settlement  being  always  their  settlement) 
until  they  have  acquired  one  by  their  own  act,  or  are  eman- 
cipated. And  this  rule  holds  good,  w^herever  the  father  may 
be,  or  wherever  he  may  die. 

A  legitimate  child,  born,  or  a  child  dropped,  in  a  place  children  of 
where  a  person  is  vagrant,  gains  no  settlement  by  being  Vagrants, 
dropped  ;  but  where  the  father  w^as  last  legally  settled. 

A  child  after  seven  years  of  age  is  capable  of  acquiring 
a  settlement  of  its  own,  distinct  from  its  parents,  but  before 
that  age,  a  legitimate  child  shall  necessarily  follow  the  set- 
tlement of  its  parents,  as  a  nurse  child,  or  as  part  of  the 
family  ;  and,  after  that  age,  it  shall  not  be  removed  as  part 
of  the  father's  family,  but  with  an  adjudication  of  the  place 
of  its  own  last  legal  settlement,  as  being  deemed  capable, 
after  that  age,  of  having  gained  a  settlement  of  its  own. 
Proof  of  the  father's  settlement  is  sufficient  to  establish  the 
settlement  of  the  son,  if  nothing  appear  to  the  contrary. 

If  the  father  die  before  the  child  is  born,  yet  the  child 
is  settled  where  the  father  was  settled  before  his  death. 

The  children  siiall  have  the  father's  settlement  derived 
from  their  grandinother,  in  preference  to  the  settlement  of 
their  mother.    4  Burn's,  212  to  217. 
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Father  run-  Where  the  father,  having  no  known  settlement,  runs 

ning  away,  away,  the  children  shall  be  settled  where  the  mother  ivaf  ^ 
settled  before  her  marriage.  The  same  is  the  case  Where  the 
Foreigner.  father  is  a  foreigner,  and  has  no  settlement. 
Where  Chil-  The  father  being  dead,  and  the  mother  a  widow,  the? 
dren  shall  children  will  follow  her  settlement  acquired  after  his  deaths 
ther%'seti?e*  ^^^^^^^^^Y^^S  ^^i^h  a  second  husband  will  not  change  the 
ment.  settlement  of  the  children  by  the  iirst  marriage ;  but  they 

will  have  the  last  settlement  of  tlie  father,  if  he  had  one,  but 
if  he  had  none,  then  the  last  settlement  of  the  molfier,  whe- 
ther before  her  marriage  or  while  a  widow.    Id.  217  to  219. 
Emancipation  nineteen,  leaving  his  father  and  going  into 

another  parish,  and  marrying,  is  emancipated  ;  and  his  chil- 
dren can  derive  no  settlement  from  their  grandfather.  Mar- 
riage by  the  son,  is,  of  itself,  an  emancipation,  although  ho 
continue  to  reside  with  his  father's  family.  But  where  a  son 
does  not  marry,  his  carrying  on  a  business  for  himself  will 
not  constitute  an  emancipation,  if  he  live  with  his  father's 
widow  as  part  of  her  family. 

A  son  is  not  emancipated  by  the  circumstance  of  his 
being  under  some  other  control  than  that  of  his  father. 

A  child  is  not  emancipated  until  he  has  gained  a  settle- 
ment in  his  own  right,  or  has  contracted  a  relation  incompa- 
tible with  that  of  a  component  part  of  his  father's  family  ;  and 
therefore  a  person  at  the  age  of  nineteen,  (his  father  having 
run  away,)  hiring  himself  for  four  years,  and  not  gaining  a 
settlement  thereby,  is  not  emancipated,  but  is  entitled  to  his 
father's  settlement.    4  Burn's,  220  fo  282. 


7.    Settlement  by  Marriage. 

Respecting  the  mode  of  gaining  a  derivative  settle- 
ment by  marriage,  it  seems  to  be  a  good  general  rule,  that 
a  woman  marrying  a  man  who  hatli  a  known  settlement, 
shall  follow  the  husband's  settlement,  though  she  never  lived 
with  him  there. 

A  wife  can  gain  no  settlement  separate  and  distinct  fronj 
her  husband,  during  the  coverture. 

The  husband  being  dead,  and  his  place  of  settlement 
not  known,  the  wife's  maiden  settlement  remains.  The 
same  after  the  death  of  a  husband  who  was  a  foreigner. 

If  the  husband  be  living,  but  have  no  known  settlement, 
the  wife  may  be  removed  to  her  maiden  settlement.  Where 
the  husband,  having  no  settlement,  runs  away,  or  is  absent 
from  the  country,  the  wife's  maiden  settlement  remains.  A 
woman  does  not  lose  her  maiden  settlement  by  marrying  a 
man  who  has  none  ;  but  licr  own  sottlenicnt  will  continue 
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until  sihe  get  another.  A  settlement  is  a  permanent  tlnng, 
and  in  all  cases  lasts  during  life,  or  until  a  new  one  is  gain- 
ed. No  person  can  discharge  his  own  settlement  sooner,  or 
by  any  other  means.    4  Biirn^s,  236  to  Ml. 

In  order  to  show  a  marriage  it  is  not  necessary  to  prove  a 
publication  of  banns,  but  it  is  enough  for  one  present  at  the 
ceremony  to  prove  the  fact  of  marriage.  Nor  is  it  necessary 
to  produce  the  copy  of  the  register.    Id.  253. 

In  all  cases,  except  of  prosecution  for  bigamy,  and  ac- 
tions for  crim.  con.,  reputation  is  good  proof  of  marriage, 
where  direct  proof  cannot  be  obtained. 

A  mother  may  be  called  to  prove  that  she  was  never 
married  to  a  person  with  whom  she  cohabited,  and  who  was^ 
reputed  her  husband,  though  by  such  evidence  she  bastard- 
ize her  issue.    Id.  256  to  258. 

S.    Of  Meinoh'als ;  and  herela. 

1 ,  PVho  may,  and  who  may  not  he  removed. 

2.  Of  the  Declaration  and  Examination^  as  to  place 

of  Settlement. 

3.  Of  the  Warrant  or  Order  for  Removal 

4,  Of  an  Appeal  against  the  same. 

1.    JVho  may,  and  who  may  not  he  removed. 

[Who  shall  apply  to  the  Overseers  for  relief  not  hav- 
ing obtained  a  laivful  settlement  in  the  township.]  From 
these  words  of  the  before  recited  Statute  of  the  10  G.  3,  c. 
1 ,  concerning  settlements,  and  from  the  further  words 
have  become  chargeable,'^  contained  in  the  same  clause, 
it  is  evident  that  no  person  can  be  removed  from  any  town- 
ship before  applying  for  relief,  and  becoming  actually  charge- 
able to  such  township ;  and  also,  that  no  such  person  can 
be  removed,  whoso  lawful  settlement,  being  his  last  one,  i;^ 
then  in  such  township.  It  now  remains  to  consider,  what 
individuals,  by  reason  of  certain  other  existing  circumstan- 
ces, are  not  removeable. 

A  townsiiip  in  which  tlie  last  legal  settlement  is  claim- 
ed, ceasing  to  have  Overseers,  a  removal  cannot  be  made 
thither,  nor  to  any  other  township. 

A  wife,  residing  with  her  husband,  cannot  be  removed 
from  him  ;  but  if  not  residing  with  him,  she  may  be  remov- 
ed to  her  last  legal  settlement,  being  that  of  her  husband. 

The  wile  and  children  of  a  fureigr.er  cannot,  whcii  ihcy 
become  eliargcable,  be  removed  from  him  to  the  ^^  ife's  pa- 
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rish.  The  wife  may  be  removed  without  her  husband,  (he 
having  no  settlement,)  if  they  consent  to  it. 

A  servant  cannot,  on  the  complaint  of  the  parish  offi- 
cer?, be  removed  from  his  master.    4  Biirn^s,  598  to  606. 

2.    Of  the  Declaration,  and  Exami7iation  as  to  Place 

of  Settlement, 

[Shall  be  required  to  declare  on  Oath  before  one  Jus- 
tice, his,  her,  or  their  last  place  of  residence,  and  if  they 
are  found  to  have  gained  any  lawful  settlement  within  this 
Frovince,\  The  Statute  does  not  mention  by  whom,  or  on 
whose  complaint  the  pauper  shall  be  required  to  make  the 
declaration,  but  it  would  seem,  that  it  must  be  understood 
to  be  on  the  requisition  or  complaint  of  the  Overseers  of  the 
township.  Neither  is  it  expressly  said  that  the  Justice  is  to 
make  any  examination,  or  to  receive  or  hear  any  proof  as  to 
the  settlement  of  the  pauper,  but  yet,  as  it  is  declared,  that 
if  the  pauper  is  found  to  have  gained  any  lawful  settle- 
ment within  the  Province,  a  copy  of  his  Declaration,  and 
the  amount  of  expences  incurred,  shall  be  certified  and 
transmitted  to  the  Overseer  of  the  tovv^nship  to  ivhich  he  be- 
longs,^^  it  seems  sufficiently  evident,  that  the  Justice  is  em- 
powered, and  indeed  that  it  is  his  duty,  to  make  a  full  and 
particular  investigation  into  the  subject,  by  such  proof  as 
may  be  produced,  otherwise  the  desired  purpose,— that  of 
ascertaining  the  last  and  lawful  settlement  of  the  pauper, 
could  not  be  satisfactorily,  if  at  all  accomplished.  The  de- 
claration of  the  pauper  must  of  course  be  taken  in  writing, 
and,  as  required  by  the  Act,  a  copy  thereof,  attested  by  the 
Overseers  of  the  place  where  he  made  the  applicvation,  and 
certified  by  the  Justice,  with  the  amount  of  the  expense  in- 
curred in  relieving  him,  must  be  transmitted  to  the  Over- 
seers of  the  township  to  which  it  has  been  ascertained  the 
pauper  belongs.  The  same  Justice  who  took  the  declaration 
must  be  the  one  who  certifies  the  said  copy  thereof. 

An  examination  of  a  pauper,  for  the  purpose  of  remo- 
val, is  not  evidence  upon  an  appeal  against  that  order  of  re- 
?noval,  though  the  pauper  cannot  be  found.  Neither  the 
hearsay  of  a  pauper,  who  is  dead,  nor  his  ex  parte  exami- 
nation in  writing,  taken  on  oath  before  Justices,  touching 
his  settlement,  are  admissible  evidence  of  such  setllenieut. 
4  Burn's,  630, 


For  the  Form  of  the  paupers  declaration  on  oath,  be- 
fore the  Juslices,  sec  at  the  end  of  the  Title. 
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3.    Of  the  Warrant  or  Order  for  Removal. 

[It  shall  be  lawful  for  any  tioo  Justices  of  the  Peace, 
ivhere  such  person  or  persons  have  become  chargeable,  by  a 
Warrant  under  their  hands  and  seals,  to  cause  him,  her, 
or  them  to  be  removed  to  the  township  where  they  last  ob- 
tained a  lawful  settlement.]  By  the  express  words  of  the 
Statute,  this  warrant  of  the  Justices  cannot  be  issued  until 
after  the  Overseers  of  the  place,  to  which  the  before  men- 
tioned declaration  of  the  pauper  has  been  transmitted,  have 
neglected  to  remove  him,  and  to  pay  the  expences  incurred 
for  his  relief.  As  nothing  is  said  in  the  Act  respecting  any 
examination  by  the  two  Justices,  relative  to  the  pauperis  set- 
tlement, it  may  seem  doubtful  whether  they  are  authorized, 
or  it  is  requisite  for  them,  to  make  any  examination,  or  re- 
ceive any  proof  on  the  subject,  or  whether,  merely,  by  vir- 
tue of  the  previous  proceedings  before  the  single  Justice, 
they  are  peremptorily  to  issue  their  warrant  for  the  removal 
of  the  pauper  to  that  township  to  which  his  declaration  was 
transmitted  as  aforesaid.  However,  as  no  reference  is  made 
to  any  previous  adjudication  or  decision  on  the  point,  but 
the  Justices  are  directed  to  remove  him  to  the  township 
where  he  last  obtained  a  lawful  settlement,^'  it  would  rather 
seem,  that  they  may  and  should  investigate  and  examine,  iu 
order  to  ascertain  and  determine  such  lawful  settlement. 

The  warrant  is  to  be  executed  by  the  Overseers  of  the 
removing  township,  and  therefore  it  must  be  directed  to 
them. 

The  Justices  ought  to  be  both  together  at  the  hearing 
and  determining  as  to  the  removal. 

The  pauper  must  be  named  in  the  warrant,  if  known, 
or  if  unknown,  he  must  be  stated  to  be  so.  A  warrant  to 
remove  a  man  and  his  family,  is  not  good,  because  too  ge- 
neral ;  for  some  of  the  family  might  not  be  removable.  Chil- 
dren should  be  described  in  the  warrant  by  their  names  and 
ages.  The  warrant  must  contain  an  express  adjudication  as 
to  the  place  of  lawful  settlement.  It  must  also  state,  that 
the  pauper  is  actually  chargeable  to  the  place  from  whence  he 
is  removed.  The  examination  must  be  by  the  same  Justices 
who  remove. 

The  pauper  himself  ought  fo  be  heard  before  he  be  re- 
moved, for  he  may  shew  sufficient  cause  why  he  ought  not 
to  be  removed,  especially  as  he  himself,  perhaps,  by  the  re- 
moval, is  likely  to  be  the  greatest  sufferer,  and  therefore  na- 
tural justice  requires  that  he  be  not  condemned  unheard. 
An  order  of  removal,  though  to  a  wrong  place,  is  conclusive, 
if  not  appealed  against.    4  Burn's,  616  to  633. 
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For  the  Form  of  a  warrant  to  remove,  see  at  the  end  of 
the  Title. 

4.    Of  Appeal  against  tJie  Order  of  Removal. 

If  any  totvn  or  township,  or  person  or  persons  tvhat- 
soever,  shall  think  themselves  aggrieved.]  The  pauper  han- 
sel f  may  appeal,  as  well  as  the  township  to  which  he  is  re- 
moved.   4  Burn's,  652. 

May  appeal  for  redress  to  the  next  General  or  (Quarter 
Sessions  of  the  Peace  held  for  the  County  wherein  such  per- 
son or  persons  shall  reside.]  It  is  plain  from  these  wordd 
of  the  Statute,  that  where  the  removal  is  to  a  place  in  another 
county,  the  appeal  must  be  to  the  Sessions  in  such  county, 
and  not  in  tlie  county  from'whence  the  removal  was  made. 
Our  Statute  is  different  on  this  point  from  the  EngHsh  Sta- 
tutes, by  which  latter,  the  appeal  is  to  be  to  the  Sessions  in 
the  county  wherein  the  removal  took  place. 

The  appeal  must  be  to  {he  next  Sessions  after  the  remo- 
val. By  the  next  Sessiojis,  is  meant  the  next  possible  or 
practicable  Sessions,  for  entering  such  appeal.  4  Burn's, 
657. 

Note.  Our  Act  does  not  require  any  notice  of  appeal  to 
be  given.  In  this  respect  also,  it  is  different  from  the  En- 
glish Statutes.  It  is  certainly  reasonable,  however,  that 
such  notice  should  be  given,  as  well  as  expedient,  as  the 
inconvenience  of  delay  will  be  thereby  prevented,  and 
moreover,  it  may  probably  be  held  to  be  requisite. 

An  order,  not  appealed  against,  is  final  ;  and  there 
can  be  no  second  order  reversing  the  first,  excepting  by  ap* 
peal.  But  an  order  may  be  deserted  and  given  up  by  con- 
sent, without  appealing  ;  and  in  such  case,  a  second  order 
may  be  made  for  removal  to  another  township. 

An  order  of  removal,  unappealed  against,  is  conclusive 
of  the  facts  stated  in  it. 

So  an  order  confirmed  upon  the  appeal,  is  final  and 
conclusive ;  but  an  order  discharged  binds  only  the  parties. 

An  order  quashed  for  want  of  form  only,  is  not  con- 
clusive. 

The  Sessions  cannot  make  an  original  order  of  removal, 
but  must  either  quash  or  affirm.    4  Burn's,  663  to  675. 

Note.  All  the  authorities  herein  before  cited,  where 
the  word  "parish"  is  used,  will  equally  apply  to  a  township 
or  settlcrnrnt,  having  Overseers. 
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,  .  By  the  3  W.  4,  c.  4'2.  4  V.  ^221.  If  the  Justices  at 
their  General  Quarter  Sessions,  upon  an  appeal  before  them 
concerning  the  settlement  of  any  poor  person,  determine  in 
favour  of  the  appellant,  they  shall,  at  the  same,  or  other 
General  Quarter  Sessions,  award  to  such  appellant,  so  much 
money  as  shall  appear  to  them  to  have  been  reasonably  paid, 
or  to  be  due  from  tiie  place  on  whose  behalf  such  appeal 
was  made,  towards  the  relief  of  such  poor  person,  between 
the  time  of  tlie  undue  removal,  and  the  determination  of 
such  appeal ;  the  money,  so  awarded,  to  be  recovered  as 
herein  after  mentioned. 

Sec.  2.  The  Sessions,  upon  any  appeal  concerning 
the  settlement  of  any  person,  or  upon  proof  of  notice  given 
of  an  appeal  which  was  not  prosecuted,  shall  allow  to  the 
party  succeeding  in  the  appeal,  or  to  whom  such  notice 
was  given,  such  costs  as  tlie  Sessions  shall  think  reasonable 
and  just,  to  be  taxed  according  to  the  rates  fixed  by  law  for 
costs  in  the  Supreme  Court,  to  l>e  paid  by  the  Overseers  or 
others  against  whom  the  appeal  was  determined,  or  who 
gave  such  notice  of  appeal. 

Sec.  3.  If  the  Overseers,  or  others  so  ordered  to  pay 
such  costs,  shall,  after  service  of  the  order  of  the  Sessions 
in  that  respect,  neglect  or  refuse  to  pay  the  same,  the  party, 
in  whose  favour  such  costs  were  awarded,  may  sue  for  and 
recover  the  same  in  the  Supreme  or  Inferior  Court,  or  be- 
fore a  Justice  or  Justices,  as  for  any  debt  of  the  like  amount ; 
and  the  production  and  proof  of  a  copy  of  such  order  of  the 
Sessions,  and  of  the  service  thereof  on  the  party  or  parties 
upon,  or  against  whom,  such  order  was  made,  shall  be  suf- 
ficient proof  of  the  said  debt."  Temporary. 

Form  of  the  Examination  of  a  Pauper,  ivhere  the  Set- 
tleraent  is  by  Hiring  and  Service, 

County  of  ")        The  examination  of  C.  D.,  at  present  re- 

 >  siding  in  the  township  of   ,  in  the  said 

to  wit.    3  county  of   ,  labourer,  touching  the  place 

of  his  last  legal  settlement,  taken  upon  oath  before  me,  A. 
M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in 

and  for  the  said  county,  the  —  day  of   ,  in  the  year  of 

our  Lord  one  thousand  eight  liundred  and  

Who,  upon  his  Oath,  deciareth  and  saith,  that  a  little 
more  than  a  year  ago,  he  hired  himself  to  one  E.  F.,  of  the 

township  of    in  the  county  of   ,  farmer,  to  serve 

him  in  husbandry  for  one  year,  at  the  Vv-ages  of   ,  and 

that  he  served  his  said  master  under  that  hiring  one  whole 
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year,  in  the  said  township  of  — ~  in  the  county  aforesaid, 

that  is  to  say,  from  the  —  day  of   in  the  year  , 

to  the  —  day  of  last,  in  the  present  year,  and  receiv- 
ed a  full  year's  wages ;  and  that  he  was  lawfully  married  to 
Mary  his  present  wife,  by  whom  he  has  one  child,  namely, 
George,  aged  nine  months,  and  that  his  said  wife  and  child 
are  now  living  with  him ;  and  that  he,  and  they  also,  are 

now  actually  chara^eable  to  the  said  township  of  ,  in  the 

said  county  of  . 

Taken  and  sworn  before  me,  ^ 
the  day  and  year  first  above  written.  >  C.  D. 

A.  M.,  J.  P.  ) 

Form  of  the  Examination  ivhere  the  Settlement  is  by  Birth. 

County  of  ^         The  examination  of  C.  D.,  at  present 

 >  residing  in  the  township  of   ,  in  the  said 

to  wit.     3  county  of   ,  labourer,  touching  the  place 

of  his  last  legal  settlement,  taken  upon  oath  before  me, 
A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace, 

in  and  for  the  said  county,  the  —  day  of  ,  in  the  year 

of  our  Lord   . 

Who  upon  his  oath  declareth  and  saith,  that  he  is  about 
—  years  of  age,  and  was  born,  as  he  hath  been  informed  and 

verily  believes,  in  the  township  of  in  the  county  of  , 

where  his  father  and  mother  were  settled  inhabitants.  And 
this  examinant  saith,  that  he  hath  never,  to  the  best  of  his 
knowledge  and  belief,  done  any  act  whereby  to  gain  himself 
a  settlement  in  any  other  place  than  the  said  township  of  — , 

and  that  on  or  about  the  —  day  of  ,  in  the  year  , 

he  was  lawfully  married  to  Sarah  his  present  wife,  by  whom 
he  has  two  children,  namely,  Sarah,  aged  —  years,  and  Wil- 
liam, aged  —  months  or  thereabouts,  and  that  his  said  wife 
and  children  are  living  with  him,  and  that  he  and  they  are 

now  actually  chargeable  to  the  said  township  of  ,  in  the 

said  county  of  

Taken  and  sworn  before  me,  1 
the  day  and  year  first  above  written.  >  C.  D. 

A.  M.,  J.  P.  ) 

If  it  appear  that  the  la^t  lawful  settlement  is  by  appren- 
ticeship, serving  an  office,  or  in  any  of  the  other  metliods, 
the  examination  must  be  filled  up  accordingly,  slating  the 
facts  of  the  case.  The  foregoing  Forms,  with  the  slight  al- 
terations obviously  requisite,  will  also  serve  in  tlie  case  of 
the  examination  taken  before  ti»e  two  Justices,  previous  to 
their  issuing  the  warrant  or  order  of  removal. 
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The  Form  of  a  General  Warrant,  or  Order  of  Removal. 

County  of  }        To  the  Overseers  of  the  Poor  of  the  town- 
Annapolis.  5  shijD  of  Wilmot,  in  the  said  county  of  Annapolis, 
q   ,  -.         and  to  the  Overseei-s  of  the  Poor  of  the  township 
rq   11  Falmouth,  in  the  county  of  Plants,  and  to 

^    *^  each  and  every  of  them. 

Upon  the  application  and  complaint  of  the  Overseers  of 
the  Poor  of  the  said  township  of  Wilmot,  in  the  county  of 
Annapolis  aforesaid,  unto  us,  whose  names  are  hereunto  set 
and  seals  affixed,  being  two  of  Her  Majesty's  .Justices  of  the 
j)eace  in  and  for  the  said  county  of  Annapolis,  that  John 
Thompson,  Mary  his  wife,  Thomas  their  son,  aged  eight 
years,  and  Agnes  their  daughter,  aged  four  years,  have  come 
to  inhabit  in  the  said  township  of  Wilmot,  not  having  gained 
a  legal  settlement  there,  and  that  the  said  John  Thompson, 
Mary  his  wife,  and  Thomas  and  Agnes  their  children,  are  ac- 
tually chargeable  to  the  said  township  of  Wilmot :  We  the 
said  Justices,  upon  due  proof  made  thereof,  as  well  upon  ex- 
amination of  the  said  John  Thompson,  upon  oath,  as  other- 
wise, and  likewise  upon  due  consideration  had  of  the  premi- 
ses, do  adjudge  the  same  to  be  true ;  and  we  do  likewise  ad- 
judge, that  the  lawful  settlement  of  them  the  said  John 
Thompson,  Mary  his  wife,  and  Thomas  and  Agnes  their  chil- 
dren, is  in  the  said  township  of  Falmouth,  in  the  said 
county  of  Hants  :  We  do  therefore  require  you,  the  Over- 
seers of  the  poor  of  the  said  township  of  Wilmot,  or  some 
or  one  of  you,  to  convey,  or  cause  to  be  conveyed,  the 
said  John  Thompson,  Mary  his  wife,  and  Thomas  and  Ag- 
nes their  children,  from  and  out  of  the  said  township  of 
Wilmot,  to  the  said  township  of  Falmouth,  and  them  to 
deliver  to  the  Overseers  of  the  poor,  there,  or  to  some  or 
one  of  them,  together  with  this  our  order,  or  a  true  copy 
thereof,  at  the  same  time  shewing  to  them  the  original ;  and 
we  do  also  hereby  require  you,  the  said  Overseers  of  the 
poor  of  the  said  township  of  Falmouth,  to  receive  and  pro- 
vide for  them  as  inhabitants  of  your  township.  Given  under 
our  hands  and  seals,  at  Wilmot  aforesaid,  the  —  day  of 
~,  in  the  vear  of  our  Lord  


A.  M.,  J,  P. 
A.  R.,  J.  P. 
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POUNDS. 

Br  the  40  G.  3,  c.  7.  1  V.  424.  The  Grand  Juries, 
in  the  General  Sessions  in  the  several  counties,  shall,  from 
time  to  time,  present  the  number  of  Pounds  requisite  in  each 
township :  and  the  Justices  in  Sessions  shall  appoint  a  Com- 
missioner to  contract  for,  and  to  see  to  the  erection  of  sucli 
Pounds  ;  and,  when  completed,  they  shall  be  reported  to  the 
Sessions  for  approval.  On  the  neglect  of  the  Grand  Jury  to 
present  the  sums  necessary  to  defray  the  expense  of  erecting 
such  Pounds,  the  Justices  in  Sessions  may  amerce  the  seve- 
ral townships  in  such  requisite  sums,  and  the  same  shall  be 
assessed  on  such  townships,  and  be  collected  and  levied  in 
the  same  manner  as  county  charges."  Perpchial. 

— m — 

PROCESS,  see  SUMMONS  and  WARRANT. 
PROMISSORY  NOTES,  see  BILLS  and  NOTES, 

- — m— 
PUBLIC  GROUNDS. 

By  the  4  W.  4,  c.  \2.  4  V.  263.  It  is  enacted, 
That  the  General  Sessions  shall  appoint  three  supervisors 
within  every  tov/nship,  to  take  charge  of  all  public  landings, 
and  public  grounds  within  every  such  township,  respective- 
ly, for  the  regulation  of  wiiich,  provision  has  not  already 
been  made,  and  to  preserve  the  same,  and  remove  incum- 
brances therefrom,  and  to  prosecute  persons  who  shall  en- 
croach on,  or  injure  the  same, 
Eticroach-  Where  there  shall  be  an  encroachment'on  any 

irients  on  Foad  Within  a  township,  for  which  such  supervisors  have 
Uoads.  been  so  appointed,  and  the  lands  on  the  opposite  sides  of 

such  road  are  owned  by  difl'erent  proprietors,  and  any  doubt 
or  dispute  shall  arise  as  to  the  true  line  of  the  road  on  which 
such  encroachment  shall  appear  to  have  been  made,  or  as  to 
which  of  the  two  sides  of  the  said  road  is,  or  may  be,  en- 
croached upon,  it  shall  be  lawful  for  the  said  supervisors,  or 
the  major  part  of  them,  after  due  notice  given  to  all  parlies 
interested  in  the  said  dispute,  of  the  time  and  place  of  hold- 
ing such  investigation  and  enquiry,  to  repair  to  the  place 
where  such  encroachment  may  be  alleged  to  exist,  and  there 
to  enquire  into  the  facts  relating  to  such  encroachment,  and 


PUBLIC  GROUNDS. 


429 


'dv  survey,  or  otherwise,  upon  evidence  of  witnesses  to  be 
sworn  and  examined  by  such  supervisors,  or  the  major  part 
of  them,  who  are  hereby  authorised  to  administer  oath  to  the 
said  witnesses,  to  ascertain  and  settle  the  true  and  correct 
Hue  of  the  road  in  question,  and  to  determine  upon  which  side 
thereof  the  said  encroachment  may  have  been  made,  and  to 
order,  direct,  and  cause,  the  fences,  walls,  and  enclosures, 
or  other  encroachments  of  any  person  or  persons  who  may 
iiave  encroached  upon  such  road,  to  be  moved  or  altered  ac- 
cordingly. 

Sec.  4.  if  any  person  shall  neglect  or  refuse  to  remove  Pcii.-iiiir?  i\n- 
or  alter  his,  her,  or  their  fence  or  enclosure,  or  other  en-  ^^'"t'<Jii^-':- 
croachraent  within  the  time  he  she  or  they  may  be  required 
so  to  do,  by  the  order  and  direction  of  t!ie  said  supervisors 
or  the  major  part  of  them,  sucli  person  or  persons  shall  for- 
feit and  pay  a  fine  or  penalty  of  twenty  sliillings,  to  i)c  sued 
for  and  recovered  by  the  said  supervisors,  or  by  any  person 
who  w^ill  sue  for  the  same,  in  the  same  manner  as  debts  of 
the  like  amount  are  by  law  recoverable,  and  to  be  paid  and 
applied,  one  iralf  to  the  person  who  shall  sue  for  the  same, 
and  the  other  half  to  the  Surveyors  or  Co?nmissioners  of 
Highways  for  sucli  township  ;  to  be  applied  for  tlie  im|>rove- 
{iient  of  the  roads  therein  ;  and  if  sucli  encroachment  shall 
be  suffered  to  remain  and  continue  for  ivrenty  days  after 
such  tine  or  penalty  imposed  and  sued  for,  sucli  continuance 
.shall  be  deemed  and  taken  to  be  a  new  offence,  and  shall 
subject  the  party  or  parties  continuing  such  encroachment, 
or  suifering  the  same  to  continue,  to  t'le  like  fine  as  afore- 
said, and  so,  in  like  manner,  shaJ.l  every  further  continuance 
of  such  encroachment  for  the  further  space  of  twenty  days, 
be  deemed  and  taken  to  be  a  new  encroachment. 

Sec.  5.    The  said  supervisors,  or  the  major  part  of ''^-"^P^^Jj^-'"*^' 
them,  shall  apportion  and  order  the  pvayment  of  all  costs,  rol^ppeiim^eii^ 
charges,  and  expences  attending  and  in(iident  upon  the  said  croiiclimcnts. 
proceedings,  upon  such  persons,  and  in  such  rrianner  and 
proportions,  as  to  the  said  supervisors,  or  the  riiajor  part  of 
them,  shall  appear  expedient  and  advisable  ;  and  the  same 
shall  be  recoverable  and  recovered  by  suit  as  for  debts  of  the 
like  amount,  as  such  costs  or  the  respective  apportionm.ents 
thereof  may  be. 

Sec.  6.  In  any  action  either  for  the  penalty,  or  costs  <-opy  ofOrder 
aforesaid,  the  production  of  a  copy  of  any  srich  order,  made  [*y  ^"['vije'',*^^!^ 
in  writing  under  the  hands  of  the  said  Bupervisors,  or  the 
major  part  of  then],  and  due  proof  made  of  their  hand- 
writing, shall  be  good  and  sufficient  evidence  of  such  order, 
and  shall  be  sufficieiit  to  establish  the  claim  of  any  person 
or  persons  to  the  amount  of  costs  awarded  to  him  or  them. 


430 


PUBLIC  GROUNDS, 


Appeal.  Sec.  7.      If  any  person  shall  be  dissatisfied  with  the 

order  of  the  said  Supervisors,  it  shall  be  lawful  for  sucb 
])erson  to  appeal  from  such  order  to  the  next  Sessions  of  the 
Supreme  Court,  or  General  Sessions  of  the  Peace,  at  the 
option  of  the  party  so  appealing,  where  the  matters  in  dis- 
pute shall  be  tried  and  determined  by  the  verdict  of  a  jury  ; 
Provided  always,  that,  pending  any  such  appeal,  the  fence 
or  other  encroachment  shall  not,  until  the  determination  of 
such  appeal,  be  removed  or  altered,  as  ordered  by  the  said 
Supervisors."  Temporary. 

As  the  fines  and  other  sums  of  money  mentioned  in 
this  Act,  are  directed  to  be  recovered  in  the  same  manner 
us  debts  of  the  like  amount,  it  follows,  that  where  the  same 
do  not  exceed  three  pounds,  they  must  be  sued  for  before 
one  Justice,  and  above  that  amount,  but  not  exceeding  five 
pounds,  before  two  Justices;  the  proceedings  and  Forms  in 
which  suits  will  be  found  under  the  Title,— Summary  Trials. 

— m — 

aUAKERS,— see  OATHS. 
— ^  . 

RAIL  ROADS. 

Obsiiuctmns  By  the  3  Vic.  c.  17,  Ses^.  1840.  Sec.  4.  If  any  per- 
to  Rail  R*6ci'ds.  ^qj^  shall  vvilfuliy  and  maliciously  obstruct  the  passing  of  any 
engine  or  carriage  along  any  rail  road,  opened  or  to  be  open- 
ed in  this  Province,  or  shall  wilfully  and  maliciously  put  or 
place  ^my  obstruction  or  thing  whatsoever  on  such  rail  road, 
calculated  to  obstruct  the  passing  of  any  such  carriage  or  en- 
gine, or  to  injure  or  endanger  the  same,  or  shall  wilfully 
cmd  maliciously  in  any  way  injure  such  road,  or  any  thing 
appertaining  thereto,  or  any  materials  or  implements  for  the 
construction  or  use  thereof,  such  person,  and  every  other 
person  who  shall  be  aiding  and  abetting  in  any  such  offence, 
shall  be  subject  and  liable  to  a  penalty  of  five  pounds,  or,  in 
case  of  refusal  or  inability  to  pay  such  penalty,  to  imprison- 
ment in  the  county  gaol  for  the  space  of  thirty  days. 
I^evs'ons  going  ^-        ^"Y  person,  after  any  rail  road  whereon  a 

upon  Kail      locomotive  engine  or  engines  shall  be  run  as  aforesaid,  shall 
Koad  wiihout  j^^.  Qp^nej  fQj-  ^ge^  shall  himself  go  upon  any  rail  road,  or 
j  v-iui  b.,iO       Yide^  drive  or  lead,  any  horse  or  other  beast  upon  such  rail 
road,  without  the  consent  of  the  proprietor  thereof,  or  of  his 
agent,  such  person  shall,  for  every  such  offence,  be  subject 
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and  liable  to  a  penalty  of  twenty  shillings,  or  in  case  of  refu- 
sal or  inability  to  pay  such  penalty,  to  imprisonment  in  the 
county  gaol  for  the  space  of  six  days  :  Provided  always,  that  Proviso, 
nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  prevent  the  passing  across  any  such  rail  road 
where  the  same  is  crossed  by  any  other  road,  street,  lane  or 
highway,  as  aforesaid,  upon  the  same  level  with  such  rail 
road. 

Sec.  6.    If  any  horse  or  other  beast  shall  be  found  go-  Bea«:ts  found 
ing  at  large  within  the  limits  of  any  rail  road,  after  the  same  JJjH^ '0/^^/1' 
is  or  shall  be  opened  for  use,  the  person,  through  whose  fault 
or  negligence  such  horse  or  other  beast  shall  be  so  found, 
shall,  for  every  such  offence,  be  subject  and  liable  taa  pen- 
alty of  five  shillings,  or  in  case  of  refusal  or  inability  to  pay 
such  penalty,  to  imprisonment  for  two  days,  in  the  county 
gaol  :  Provided  always,  that  the  said  rail  road  shall  have  on  Proviso, 
the  sides  thereof,  where  it  shall  not  cross  some  other  road, 
street,  lane,  or  highway,  or  the  same  level,  a  sufficient  and 
lawful  fence. 

Sec.  7.    Every  such  penalty  shall  and  may  be  sued  Penalties  how 
for  and  prosecuted  before  any  two  Justices  of  the  Peace  in     be  recover- 
and  for  the  county  in  which  such  rail  road  may  be  situate, 
not  interested  in  said  rail  road,  or  connected  therewith,  upon 
the  complaint  and  information  of  any  person  who  will  sue 
for  the  same,  and  may  be  recovered  with  costs,  on  the  oath 
of  one  or  more  credible  witness  or  witnesses,  and  if,  upon 
conviction  of  the  offender,  such  penalty  be  not  forthwith 
paid,  or  an  appeal  entered,  and  security  given  for  the  due 
prosecution  thereof,  and  abiding  of  the  judgment  thereupon, 
agreeably  to  the  Act  passed  in  the  fifth  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  entitled,  an  Act 
to  facilitate  summary  proceedings  before  Justices  of  the 
Peace,  and  others,  the  person  so  convicted  shall  forthwith, 
by  the  said  two  Justices  of  the  Peace,  be  committed  to  the 
county  gaol,  to  be  there  imprisoned  for  the  space  of  time 
herein  before  prescribed  for  the  offence  of  which  he  shall  be 
so  convicted. 

Sec.  9.    All  pecuniary  penalties  to  be  recovered  and  reouniary  pe~ 
received  under  this  Act,  shall  be  paid  to  the  Overseers  of  the  "ilia  7()^  die 
poor  for  the  township  or  settlement  wherein  the  offence  shall  Overseers  of 
be  committed,  to  be  by  them  applied  to  the  use  and  for  the  be- 
nefit  of  the  poor  of  such  township  or  settlement.  Perpetual. 

The  Act  of  5  W.  4,  referred  to  in  Sec.  7,  before  re- 
cited, will  be  found  set  forth,  under  Title, — Conviction,  The 
course  of  proceedings  to  be  pursued,  and  the  Forms  which 
may  be  filled  up  so  as  to  answer,  in  prosecutions  for  penal- 
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lies  under  nny  of  the  foregoing  clauses,  will  be  found  under 
Titles, — Information,  Summons,  Conviction,  Commitment. 

 e  

RAPE,  &c. 

Rape,  is  when  a  man  hath  carnal  knowledge  of  a  wo- 
man by  force,  and  against  her  will.  The  ofl^ence  is  no  way 
mitigated  by  shewing  that  tl^e  woman  at  last  yielded  to  the 
violence,  if  such  lier  consent  were  forced  by  fear  of  death,  or 
duress.  Also,  it  is  not  a  sufficient  excuse  in  the  ravisher, 
to  prove  that  the  woman  is  a  common  strumpet,  for  she  is 
still  under  the  protection  of  the  law,  and  may  not  be  forced. 
Nor  is  it  any  excuse,  that  she  consented  after  the  fact.  The 
party  ravished  may  give  evidence  on  oath,  and  is  in  law  a 
competent  witness,  but  the  credibility  of  her  testimony,  and 
how  far  she  is  to  be  believed,  must  be  left  to  the  jury.  All 
who  were  present,  and  actually  assist  a  man  to  commit  a  rape, 
may  be  iiidicted  as  principal  offenders,  whether  they  be 
men  or  women.    5  Bimi's,  1-5. 

By  the  4  Vic.  c.  6,  Sess.  1841.  Sec.  ]4.  Every 
person  convicted  of  the  crime  of  rape  shall  suffer  death  as. 
a  felon. 

Sec.  16.  Any  person  who  shall  unlawfully  aud  carnal- 
ly know  and  abuse  any  girl  under  the  age  of  ten  years,  shalli 
be  guilty  of  felony,  and  suffer  death  as  a  felon  ;  and  any 
person  who  shall  unlawfully  and  carnally  know  and  abuse 
any  girl  above  ten  and  under  twelve  years  of  age,  shall  be 
guilty  of  a  misdemeanor,  and  be  liable  to  be  imprisoned  for 
such  term  as  the  Court  shall  award.  Perpetual. 

The  proceedings  on  complaints  of  rape  will  be  the  same 
as  in  otlier  cases  of  capital  felonies,  and  will  be  fouiicl^  to- 
getlier  with  the  requisite  Forms,  under  the  respective  Ti- 
tles,— Information,  Warrant,  ExatTiination,  Comoaitment. 
Justices  of  the  Peac€  cannot  bail  for  the  felonieS'.  mentioned 
in  the  foregoing  clauses,  but,  after  taking  the  examinations 
as  by  law  required,  must  commit  the  party  to  gaol,  and 
send  the  examinations  in  to  the  Supreme  Court,  in  the  usuaJ 
manner.  If  the  complaint  is  only  for  the  misdemeanor y 
Justices  may  let  the  party  to  bail,  with  good  sureties,  for 
ap]:)earanco  in  the  Suprern.e  Court. 
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This  very  important  title  has  reference  solely  to  the 
rates  made  for  defraying  the  county  and  district  charges, 
and  it  will  be  treated  of  in  the  following  order  : 

I  I.    Of  the  purposes  for  which  Rates  may  be 

made  and  levied. 
11.    Of  appointing  Assessors   and  Collectors. 

III.  Of  making  the  Assessment  :  and  herein  of 

THE   persons   and   PROPERTY   LIABLE    TO  BE 

rated. 

IV.  Collection  of  Rates  and  Prosecutions  for 

THE  same. 
V.    Of  Appeals. 
VI.    Expenditure  of  the  Money  raised. 
VI [.    Recovery  of  Penalties. 
VIII.    Other  Matters  relating  to  Rates. 

I.    Of  the  Purposes  for  which  Rates  may  be  made 

AND  LEVIED. 

By" the  5  W.  4,  c.  13.  4  V.  385.  ''The  Grand  Jury  in 
the  General  Sessions  may  present  sums  of  money,  to  be 
raised  for  the  following  purposes  ;  for  building  or  repairing  a 
county  or  district  gaol,  or  the  appurtenances  thereof,  or  of  a 
Court  or  Session  House  ;  and  for  providing  fuel  for  the  use  of 
the  same  ;  erecting  or  repairing  stocks,  pillories,  or^pounds  ; 
and  providing  bolts,  bars,  and  shackles;  also  for  the  con- 
veying persons  accused  of  any  treason,  or  other  criminal 
offence,  to  the  county  or  district  gaol,  being  the  distance  of 
three  miles  or  upwards,  and  so  as  the  same  do  not  exceed 
sixpence  per  mile  ;  also  for  the  support  of  poor  criminals, 
or  other  poor  persons  in  gaol ;  also  for  paying  a  salary  to  the 
Treasurer  of  the  county  or  district,  for  his  services  in  that 
station  ;  also  for  paying  the  Clerk  of  the  Peace  such  annual 
sum,  not  less  than  twenty  pounds,  as  shall  be  presented  by 
the  Grand  Jury  and  approved  of  by  the  Court  of  General 
Sessions,  and  be  deemed  necessary  for  the  payment  of  such 
of  his  services  in  that  office,  for  which  no  provision  is  other- 
wise made  ;  ako,  (except  in  the  county  of  Halifax,)  to  de- 
fray the  charges  of  prosecuting  in  any  Court  of  Sessions  of 
the  Peace,  persons  charged  with  larcenies  or  other  criminal 
offences  or  misdemeanors,  (except  for  assault  and  battery 
onlv,)  in  cases  wiiere  such  proceedings  shall  be  conducted 
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by  counsel,  and  wherein  the  Court  shall  tax  and  allow  tlie 
said  charges,  and  direct  them  to  be  paid  under  this  Act,  but 
not  to  exceed  two  pounds  six  shillings  and  eight  pence,  in 
any  one  case  ;  also  towards  the  maintenance  and  support  of 
a  gaoler  ;  also  to  pay  the  crier  of  the  several  Courts,  held  in 
the  county  or  district,  such  annual  sum  as  may  by  the  Court 
of  General  Sessions  be  deemed  necessary  for  payment  of  his 
services  in  that  situation  ;  also  to  defray  the  expences  of 
poor  witnesses  on  the  trial,  in  any  Court,  of  persons  accus- 
ed of  any  grand  or  petit  larceny,  or  other  criminal  offence ; 
the  same  to  be  paid  pursuant  to  the  provisions  of  the  Provin- 
cial Statute  8  &  9  G.  3,  chap.  2  ;  also  for  defraying  the 
charges  of  conveying  criminal  offenders  to  the  places  of  la- 
bour or  confinement,  to  which  they  have  been  sentenced  to 
be  conveyed ;  also  for  procuring  materials,  and  defraying 
other  expences  which  may  be  necessary,  for  setting  persons 
at  work  who  are  confined  in  any  such  county  or  district  un- 
der sentence  to  labour ;  also  to  pay  any  allowance,  which 
may  be  made  by  the  said  Court  of  Sessions,  to  any  Consta- 
bles for  extraordinary  expences  incurred  in  the  execution  of 
their  duty,  in  cases  of  riot  or  felony  ;  also  to  pay  any  al- 
lowance which  may  be  ordered  by  the  said  Court  of  Sessions 
to  be  made  to  any  Special  Constable  or  Constables  for  his 
or  their  expences,  trouble,  and  loss  of  time,  in  executing  or 
endeavouring  to  execute  any  warrant  or  warrants  which 
such  Constable  or  Constables  have  been  appointed  to  exe-, 
cute,  or  to  assist  in  executing,  in  any  case  of  felony  or  mis- 
demeanor ;  also  for  the  payment  of  all  such  sum  or  sums  of 
money  as  may  be  necessary  to  be  raised,  or  expences  that 
may  have  arisen,  for  the  building  or  repairing  bridges  within 
any  such  county  or  district ;  also  to  defray  the  charges  and 
expences  attending  the  removal  of  any  of  the  said  county  or 
district  rates,  by  certiorari  or  otherwise ;  or  which  may  be 
incurred  in  prosecuting  or  defending  any  action,  suit,  or 
proceeding  at  law  respecting  the  affairs  of  such  county  or 
district  ;  such  charges  and  expences  to  be  taxed  and  allowed 
by  the  said  General  Sessions  ;  and  also  for  any  expense  in- 
curred, or  to  be  incurred,  in  the  executing  or  administering 
of  criminal  justice  in  the  county  or  district." 

II.    Of  appointing  Assessors  and  Collectors. 

By  Section  5,  of  the  aforesaid  Statute.  The  Grand  Jury 
^hall  present  to  the  Court  of  General  Sessions,  the  names  of 
a  certain  number  of  freeholders,  out  of  whom  the  said  Court 
shall  appoint  as  many  as  may  be  deemed  proper,  to  be  asses- 
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sors  and  collectors  of  the  Bums  of  money  mentioned  in  any 
presentment  which  has  been  confirmed  ;  or  where  the  said 
Court  has  ordered  any  amercement  to  be  made,  such  Court 
shall  appoint  assessors  and  collectors  for  the  same  purpose  ; 
and  the  said  assessors  and  collectors  shall,  in  each  case  afore- 
said, be  notified  of  their  appointment  by  the  Clerk  of  the 
Peace,  and  sliall  be  sworn  by  the  said  Court,  or  by  any  Jus- 
tice of  the  Peace,  to  the  due  and  faithful  execution  of  their 
respective  oflfices,  and  that  without  favour  or  affection,  hatred, 
or  malice,  and  to  the  best  of  their  skill  and  knowledge ;  and 
in  case  any  person  appointed  as  assessor  or  collector  as  afore- 
said shall  die,  or  remove,  or  refuse  to  accept  of  such  office, 
or  neglect  to  act  therein,  another  person  shall  immediately 
be  appointed  in  his  stead,  by  the  Court  or  by  any  two  Justi- 
ces of  the  Peace  ;  and  any  person,  so  refusing  or  neglecting 
to  act,  shall  forfeit  the  sum  of  five  pounds,  to  be  recovered 
and  applied  as  herein  after  directed. 

III.    Of  making  the  Assessment,  and  herein  of  the 
Persons  and  Property  liable  to  be  rated. 

By  Sec.  6,  of  the  same  Statute.  ^'  The  Justices  in  Ge- 
neral Sessions,  by  whom  any  presentment  of  money  shall  be 
confirmed,  or  amercement  shall  be  made,  shall  determine  and 
appoint  the  proportion  of  the  amount  thereof  which  shall  be 
borne  by,  and  assessed  upon,  the  inhabitants  of  the  several 
townships,  setdements,  or  places  within  the  county  or  dis- 
trict, in  and  for  which  such  presentment  or  amercement  was 
made ;  and  the  assessors  appointed  as  aforesaid  for  such 
townships,  settlements,  or  places  respectively,  shall  meet  to- 
gether to  make  such  assessment,  at  such  time,  and  in  such 
central  and  convenient  places  as  shall  be  appointed  by  the 
Clerk  of  the  Peace  for  that  purpose  ;  and  shall,  within  twenty 
days  after  they  have  been  sworn  into  office,  assess  the  sums 
so  proportioned,  upon  the  inhabitants  as  aforesaid,  in  the 
most  just  and  equal  manner  they  the  said  assessors  can  de- 
vise, by  an  equal  pound  rate  on  the  real  and  personal  property 
whereof  such  inhabitants  shall  be  respectively  in  the  occupa- 
tion or  possession,  within  the  county,  regard  being  had  to 
the  value  of  the  rents  of  the  real  estate,  and  the  capability  of 
the  personal  estate  to  produce  profit ;  in  which  assessment, 
the  said  assessqjs  themselves  shall  be  included  ;  and  they  the 
said  assessors,  within  the  said  twenty  days,  shall  make  out 
and  furnish  to  the  Clerk  of  the  Peace  of  such  county  or  dis- 
trict, rolls  of  the  names  of  the  inhabitants  so  assessed,  speci- 
fying opposite  to  their  names,  the  sums  in  which  they  have 
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respectively  been  assessed  ;  which  assessment  shall  be  made, 
and  rolls  shall  be  subscribed,  by  a  majority  of  the  said  asses- 
sors ;  and  every  assessor  who  shall  neglect  any  part  of  the 
duty  herein  required  of  him,  shall  forfeit  the  sum  of  five 
pounds,  to  be  recovered,  paid  over,  and  applied  in  the  man- 
ner herein  after  directed." 

Upon  the  inhabitants  of  the  several  townships,  settle- 
mentS)  or  places.]  It  appears  plain  from  these  words,  that 
only  persons  having  an  established  or  fixed  residence  within 
any  place,  are  liable  to  be  rated ;  and  consequently,  that 
merely  transient  persons,  having  only  a  temporary  or  passing 
use  or  occupation  of  real  property,  or  the  possession  of  per* 
sonal  property,  with  which  they  are  passing  through  the 
place,  or  having  merely  the  temporary  use  of  it,  are  not  so 
liable,  as  to  either  of  such  descriptions  of  property.  In  the 
case  of  church  rates  it  has  been  decided,  that  the  lessee  of  a 
stali  in  a  market  town,  who  carne  there  weekly  to  the  mar- 
ket to  sell  his  wares,  was  not  rateable  ;  and  that  if  a  man 
take  up  his  lodging  for  a  week  in  a  town,  he  shall  not  be  so 
charged.    See  ABurn^s,  41. 

In  the  most  just  and  equal  manner  they  can  devise,  by 
an  'equal  pound  rate.]  These  words,  it  is  presumed,  must 
mean,  that  each  person  included  in  the  rate,  must  be  assess- 
ed at  a  certain  per  centage  or  proportion  on  the  whole  esti- 
mated value  of  all  his  real  and  personal  property,  having  re- 
ference, in  ascertaining  and  determining  the  amount  he  is  to 
be  rated,  to  the  whole  proportioned  sum  to  be  assessed  upon 
the  particular  township  or  place,  and  also,  to  the  estimated 
amount  of  the  whole  property  therein,  liable  to  be  rated. 
By  this  mode  of  proceeding,  the  proportion  of  each  indivi- 
dual will  depend  on  the  estimated  value  of  his  said  property, 
and  will  be  ascertained  by  a  simple  question  in  arithmetic. 
For  instance,  if  the  sum  to  be  mised  from  any  particular  town- 
ship or  place  be  £15,  and  the  estimated  value  of  all  the 
aforesaid  rateable  pioperty  within  such  township  or  place,  be 
£15,000,  and  the  estimated  value  of  any  individual's  proper- 
ty, making  a  part  of  such  whole  amount,  be  £'200,  the  rate 
to  be  paid  by  such  individual,  will  be^  four  shillings.  It  must 
be  borne  in  mind,  however,  that  in  estimating  the  value  of 
property,  and  proportioning  the  rate,  regard  must  be  had, 
according  to  the  words  of  the  Act,  ^'  to  the  value  of  the  rents 
of  real  estate,  and  to  the  capability  of  personjjl  estate  to  pro- 
duce profit," 

On  the  real  and  personal  property  wher^  ^uch  inha- 
bitants shall  be  respectively  in  the  occupation  or  possession.] 
One  point  is  made  perfectly  clear  by  these  words,  namely, — 
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that  it  is  only  the  person  having  the  occupalioii  or  possession 
of  property,  who  is  to  be  rated  for  it,  whether  he  be  posses- 
sed of  it  as  owner,  tenant,  or  otherwise.  Concerning  the  de- 
scriptions of  property  to  be  rated,  the  words  cited  are  also  so 
plain,  as  to  real  or  landed  estate,  as  to  require  no  explana- 
tion, and  with  regard  to  personal  property,  they  must  be  un- 
derstood to  include  all  descriptions  of  such  property  of  a  local, 
visible  nature.  According  to  this  conclusion,  and  also  from 
analogy  to  the  decisions  which  have  taken  place  with  regard 
to  poor  rates,  it  is  clear,  that  salaries,  wages,  the  profits  and 
fees  of  any  profession,  as  of  an  attorney,  also  money  vested 
m  the  public  funds,  or  out  at  interest,  and  the  like,  are  not 
liable  to  the  county  rate.    See  4  Biirn^s,  57. 

Questions  may  arise  as  to  what  is  to  be  considered  such  Ocrupnti^n  of 
an  occupation  of  real  property  by  a  party,  as  will  make  propcny 
him  liable  to  be  rated  for  it,  which  the  following  decisions, 
as  to  poor  and  other  rates,  will  probably  be  thought  sufficient 
to  determine.  The  officer  of  a  college  is  rateable  for  the 
apartment  he  inhabits  in  the  college.  A  schoolmaster,  oc- 
cupying a  house  and  garden  belonging  to  the  school,  is  rate- 
able for  them,  although  they  are  held  by  him  as  a  recom- 
pense for  teaching,  &c.,  he  being  a  beneficial  occupant.  A 
corporate  body  are  occupiers  and  inhabitants  for  the  pur- 
pose of  being  rated.  If  the  owner  of  a  house  occupy  a  part 
thereof  only,  but  his  servants  occupy  other  parts,  and  no 
one  reside  in  the  house  but  a  poor  person,  permitted  to  do 
so  out  of  charity,  the  owner  is  rateable  as  occupying  the 
whole.  If  a  party  have  the  use  of  a  building  or  other  sub- 
ject of  the  rate,  as  a  mere  servant  of  the  Crown,  or  of  any 
public  body,  or  in  any  other  respect  for  the  mere  exercise  of 
public  duty  therein,  and  have  no  beneficial  occupation  of, 
or  emolument  resulting  from  it,  in  any  personal  and  private 
respect,  then  he  is  not  rateable.  The  property  of  the 
Crown,  in  the  beneficial  occupation  of  a  subject,  whether 
he  be  a  civil  or  a  military  officer  of  the  Crown,  is  equally 
rateable.  But  if  the  use  of,  or  residence  upon  the  property, 
be  either  as  the  servant  of  the  crown,  and  for  public  purpo- 
ses only,  or  as  a  mere  public  officer  or  servant,  or  of  any 
other  description,  the  parties  having  the  use  of  the  property 
merely  for  such  purposes,  are  not  rateable,  because  the  oc- 
cupation is,  throughout,  that  of  the  public.  4  Burn's,  41 
to  46. 

With  regard  to  the  point  of  possession  of  property,  it  PossesnOn  of 
maybe  observed,  that  there  are  two  kinds  of  possession,  one  I'^^'P'-'^}- 
in  lact,  and  the  other  constructive,  or  in  law  ;  both  of  which 
will  be  found,  in  nearly  every  instance,  to  be  included  by  the 
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before  recited  words  of  the  Act*  As  to  real  property,  if 
there  is  no  person  in  actual  occupation  or  possession,  the 
owner  is  still  considered  in  law  to  have  the  possession,  and 
thereforOj  if  he  derives  any  rent  or  profit  from  the  property, 
in  any  manner  whatever,  he  will  undoubtedly  be  liable  to  be 
rated  for  it,  and  even  if  he  do  not  actually  derive  any  such 
rent  or  profit,  yet  if  it  be  then  capable  of  yielding  such  rent 
or  profit,  it  would  rather  seem  that  the  owner  is  in  like  man- 
ner liable,  according  to  the  benefit  it  is  then  capable  of  yield- 
ing him.  Of  personal  property,  there  are  also  two  kinds  of 
possession,  actual  and  constructive.  The  first  requires  no 
explanation.  As  to  the  other,  goods  may  for  instance  be 
placed  by  the  owner  under  the  care  or  charge  of  his  servant, 
or  some  other,  to  be  managed  for  him,  in  which  case  the 
owner  has  a  constructive  possession  of  such  goods,  and  is 
therefore  the  proper  person  to  be  rated  for  them.  The  same 
of  the  owner  of  any  goods  in  the  actual  possession  of  a  carrier, 
for  the  mere  purpose  of  conveyance,  and  in  many  other 
similar  instances. 

fVithin  the  County.]  It  will  appear  from  these  words, 
taken  in  conjunction  with  the  word  "  inhabitant,"  previously 
used  in  the  clause,  that  a  party  is  to  be  rated  only  in  the 
place  where  he  resides,  but  that  he  is  to  be  there  rated  for  all 
the  real  and  personal  property  of  which  he  can  be  considered 
to  be  in  the  occupation  or  possession,  throughout  the  county. 

Regard  being  had  to  the  value  of  the  7'ents  of  the  real 
estate,  and  the  capability  of  the  personal  estate  to  produce 
profit,]  With  regard  to  the  real  estate,  it  would  seem  from 
the  words  here  cited,  that  the  amount  in  rent,  which  under 
existing  circumstances  any  such  estate,  whether  lands  or 
houses,  may  fairly  be  estimated  to  yield  or  command,  will, 
in  every  such  case,  be  the  value  or  amount  of  rent  to  be  taken 
into  account  in  adjusting  and  making  the  rate. 

By  the  expression  used  concerning  personal  property, 
is  doubtless  to  be  understood  its  capability,  under  the  exist- 
ing circumstances  of  its  possession,  of  yielding  any  profit  to 
the  possessor  ;  for  strictly  speaking,  personal  property  of 
every  description  is  capable  of  being  so  used  or  employed  as 
to  yield  a  profit.  K  however,  any  such  property,  at  the  time 
of  making  a  rate,  is  held  or  possessed  by  the  owner  under 
such  circumstances  that  it  does  not  and  cannot  then  yield 
him  a  profit  in  any  way,  he  is  not  at  such  time  to  be  rated 
for  it.  Stock  in  trade,  is  liable  to  the  county  rate,  if  it  be 
ascertained  to  be  profitable. 
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IV.    Collection  of  Rates,  and  Prosecutions  for  the 

SAME. 

By  Sec.  7,  of  the  aforesaid  Statute,  it  is  enacted,  ^'  That 
upon  the  rolls  of  assessment  being  received  by  the  Clerk  of 
the  Peace,  from  the  assessors,  warrants  under  the  hands  and 
seals  of  any  two  Justices  of  the  Peace  within  the  county  or 
district,  with  the  said  rolls  thereto  respectively  annexed, 
shall  forthwith  be  issued,  directed  to  the  respective  Collect- 
ors, commanding  them  to  collect  from  the  persons  named 
in  such  rolls,  the  several  sums  sets  opposite  to  their  names, 
respectively ;  and  the  said  Collectors  shall  immediately  pro- 
ceed to  make  such  collection,  and  within  three  months  from 
the  time  of  their  receiving  such  warrants,  shall  return  the 
same  to  the  said  Clerk  of  the  Peace,  and  shall  pay  over  to 
the  Treasurer  of  such  county  or  district,  the  sum  or  sums 
of  money  so  by  them  collected ;  and  if  any  such  Collector, 
who  has  received  any  such  warrant,  shall  neglect,  delay, 
or  refuse  to  make  such  collection  and  payment,  within  the 
period  aforesaid,  he  shall  forfeit  and  pay  the  sum  of  ten 
pounds,  to  be  prosecuted  for  and  recovered  by  the  said 
Treasurer  in  a  summary  manner,  before  any  two  Justices  of 
the  Peace,  or  by  bill,  plaint,  or  information  in  any  Court  of 
Record  in  the  Province,  by  direction  of  the  Court  of  Gene- 
ral Sessions,  or  otherwise ;  and  every  Collector,  who  shall 
have  received,  and  shall  improperly  retain  any  money  by 
him  collected  as  aforesaid,  shall  moreover,  by  the  direction 
of  the  said  General  Sessions,  be  prosecuted  for  the  same  by 
the  said  Treasurer,  before  any  such  Court  of  Record,  in 
cases  where  the  sum  so  improperly  retained  shall  exceed  the 
sum  of  five  pounds,  and  for  any  lesser  sum,  in  the  same 
manner  that  debts  of  the  like  amount  between  party  and 
party  are  now  by  law  recovered. 

Sec.  12.  The  Court  of  General  Sessions,  in  the  seve- 
ral counties  and  districts,  shall  establish  the  rates  of  commis- 
sions to  be  allowed  to  the  collectors  of  the  said  rates,  the  said 
commissions,  however,  not  to  exceed  five  pounds  for  every 
hundred  pounds  by  them  collected." 

By  the  Act  of  1  Vic,  c.  35.,  Sess.  1 838.  The  8th  clause  Levying  for 
of  the  aforesaid  Act  of  5  W.  4  c.  13,  regarding  prosecutions 
for  the  recovery  of  rates,  has  been  repealed,  and  the  following  ^^^^ 
enactment  has  been  substituted  in  place  thereof  : 

Sec.  2.    Instead  of  the  course  of  procedure  upon  non-  Return  to  be 
payment  of  the  assessment  of  any  person  or  persons  prescribed  »"ade  o'"  De 
in  the  eighth  clause  or  Section  of  the  said  Act  herein  first 
mentioned,  every  collector  shall  make  a  general  return  to 
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some  Justice  of  the  Peace  within  the  county  or  district,  of 
each  and  every  person,  who,  after  demand  made,  shall  have 
neglected  or  refused  to  j3ay  the  sum  assessed  upon  such  per- 
son, and  shall  make  oath  in  writing  before  such  Justice,  spe- 
cifying the  name  of  every  person  so  neglecting  or  refusing  to 
pay,  and  the  sum  assessed  upon  such  person,  and  also  stating 
that  a  demand  hath  been  made  upon  such  person  for  the  sum 
so  assessed,  and  that  notwithstanding  such  demand,  the  said 
person  hath  neglected  or  refused  to  pay  the  sum  so  assessed, 
and  thereupon  such  Justice  shall  forthwith  issue  a  general 
warrant  of  distress  against  the  said  several  persons  named  in 
such  affidavit  and  return  of  the  said  collector,  directed  to 
some  constable,  commanding  him  to  levy  from  the  goods  and 
chattels  of  each  and  every  person  named  in  the  said  warrant, 
the  sum  therein  mentioned,  as  assessed  against  such  person, 
with  the  fees  of  the  constable  for  travel  and  levying  such 
warrant.  Provided  always,  that  if  any  person  or  personfs 
shall  feel  aggrieved  by  any  such  assessment,  or  the  levying 
thereof  as  aforesaid,  he,  she,  or  they,  may  appeal  for  redress 
to  the  next  General  Sessions  held  in,  and  for  the  county  or 
district  in  which  such  assessment  was  made,  or  to  any  Spe- 
cial Sessions  held  therein  as  by  the  said  Act  provided,  for 
hearing  such  appeals,  giving  at  least  eight  days  notice  thereof 
to  the  Clerk  of  the  Peace  of  such  appeal,  who  is  hereby  re- 
quired to  appear  and  support  the  rate  or  assessment  so  made 
as  aforesaid  ;  and  on  the  hearing  of  such  appeal,  the  said 
General  or  Special  Sessions  may,  without  setting  aside  the 
wiiole  or  any  other  part  of  the  said  assessment,  either  set 
aside  or  lower  the  rate  assessed  on  such  person  or  persons, 
or  otherwise  finally  determine  the  said  appeal  as  to  the  said 
Justices  shall  seem  lawful  and  right,  and  in  case  any  money 
has  been  paid  by  such  person  or  persons  for  or  on  account  of 
such  rate,  or  the  levying  thereof,  and  the  said  Justices  shall 
adjudge  that  the  same  or  any  part  thereof  be  returned  to  such 
person  or  persons,  the  same  shall,  by  order  of  the  said  Jus- 
tices, be  repaid  to  him,  her  or  them,  out  of  any  money  col- 
lected and  received  from  the  general  assessment  on  the  coun- 
ty or  district,  wherein  such  appeal  took  place,  but  no  such 
appeal  shall  in  any  case  delay  or  prevent  the  collection  or  re- 
covery of  the  sum  assessed  upon  any  such  person  or  persons 
as  aforesaid  ;  but  the  same  proceedings  as  herein  before  di- 
rected, shall  be  had  and  pursued  fnr  the  collection  or  reco- 
very of  the  same,  as  if  no  such  appeal  had  been  made.  Tern- 
j)orary. 

The  demand  of  the  rate  must  be  made  personally,  on 
the  party  ratofl. 
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The  Form  of  a  warrant  of  distress,  in  the  case  mentioned 
in  the  last  reciled  clause,  will  be  found  at  the  end  of  this 
Title. 

There  is  no  power  given  by  the  Statute  to  commit  the 
party  to  prison,  if  the  rate  is  not  paid  or  levied,  or  in  any 
event  whatever ;  therefore  no  such  commitment  can  take 
place,  ahhough  no  goods  can  be  found  on  which  to  levy,  or 
from  which  the  judgment  can  be  satisfied. 

Tlie  fees  on  tlie  proceedings,  will  be  the  same  as  in 
olher  summary  prosecutions  before  Justices,  and  will  be 
found  muler  the  Title — Fees. 

The  charges  attending  the  levying  under  the  warrant  of 
distress,  must  be  taxed  and  allowed  by  the  Justices,  as  in  si- 
milar cases. 

As  the  prosecutions  against  the  collectors  for  neglecting 
to  make  collection  and  payment,  and  for  improperly  retaining 
money  collected  by  them,  are  directed,  if  before  Justices,  to 
be  in  a  summary  manner,  the  proceedings,  and  the  Forms 
in  such  prosecutions,  will  l)e  the  same  as  in  suits  before  Jus- 
tices for  the  recovery  of  private  debts,  and  will  be  found  set 
forth  under  the  Title — Summary  Trials. 

V.    Of  Appeals. 

Sec.  8,  of  the  aforesaid  Statute.  "  Provided  always, 
that  if  any  person  or  persons  shall  feel  aggrieved  by  any  such 
assessment,  or  the  levying  thereof  as  aforesaid,  he,  she,  or 
they  may  appeal  for  redress  to  the  next  General  Sessions  held 
in  and  for  the  county  or  district  in  which  such  assessment 
was  made,  or  to  any  Special  Sessions  held  therein,  as  here- 
inafter provided,  for  hearing  such  appeals,  giving  at  least 
eight  days  notice  thereof  to  the  Clerk  of  the  Peace,  who  is 
hereby  required  to  appearand  support  the  rate  or  assessment 
made  as  aforesaid  ;  and  on  the  hearing  of  such  appeal,  the 
said  General  or  Special  Sessions  may,  without  setting 
aside  the  whole  or  any  other  part  of  the  said  assessment, 
either  set  aside  or  lower  the  rate  assessed  on  such  person  or 
persons,  or  otherwise  finally  determine  the  said  appeal,  as  to 
the  said  Justices  shall  seem  lawful  and  right;  and  in  case  any 
money  has  been  paid  by  any  such  person  or  persons,  for  or 
on  account  of  such  rate,  or  the  levying  thereof,  and  the  said 
Justices  shall  adjudge  that  the  same,  or  any  part  thereof,  be 
returned  to  such  person  or  persons,  the  same  shall,  by  order 
of  the  said  Justices,  be  repaid  to  him,  her,  or  them,  out  of 
any  inoney  collected  or  received  from  the  general  assessment 
on  the  county  or  district  wherein  such  appeal  took  place  ; 
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but  no  such  appeal  shall  in  any  case  delay  or  prevent,  the 
collection  or  recovery  of  the  sum  assessed  upon  any  such 
person  or  persons  as  aforesaid  ;  but  the  same  proceedings, 
as  herein  before  directed,  shall  be  had  and  pursued  for  the 
collection  or  recovery  of  the  same,  as  if  no  such  appeal  had 
been  made." 

Sec.  11.  It  shall  and  may  be  lawful  for  the  Justices  of 
the  Peace  in  the  several  counties  and  districts,  to  hold  Courts 
of  Special  Sessions,  if  they  shall  deem  it  proper  and  expe- 
dient, for  the  purpose  of  hearing  and  determining  appeals 
as  herein  before  provided,  and  enforcing  the  assessment  and 
collection  of  the  said  rates ;  of  the  holding  of  which  Ses- 
sions, eight  days  notice  shall  be  given,  which  Courts  of  Spe- 
cial Sessions  shall  have  the  same  power  and  authority  that 
Courts  of  General  or  Quarter  Sessions  possess,  to  hear  and 
determine  any  appeal  made  as  aforesaid,  by  any  person  or 
persons,  against  any  rate  or  assessment  to  which  he,  she,  or 
they  may  be  rated  or  assessed,  under  and  by  virtue  of  this 
Act." 

By  the  direction  in  the  Act,  that  the  appeal  shall  be 
made  to  the  next  Sessions,"  is  to  be  understood,  the 
next  Sessions  to  which  the  party  can  by  possibility  appeal, 
after  being  aggrieved  ;  and  this  is  always  a  question  of  fact. 
If  the  appeal  is  not  made  to  such  next  Sessions,  at  which  it 
is  practicable  to  lodge  it  effectually,  it  cannot  be  allowed  or 
heard  at  any  subsequent  Sessions.    See  4  Burn's,  103. 

Several  parties  having  a  joint  grievance,  may  join  in 
giving  one  notice  of  appeal.    Id.  104. 
A^^eai  '^^^^  notice  of  appeal  should  be  in  writing,  and  if  the 

ground  of  appeal  be,  that  certain  persons  are  omitted  in  the 
rate,  the  names  of  those  persons  should  be  specified  in  the 
notice  of  appeal.    Id.  105. 

When  the  appellant  objects  to  his  being  rated  at  all,  it 
is  the  practice  for  the  respondents  to  begin  ;  but  if  he  object 
to  the  amount  of  the  rate,  then  the  burden  of  proof  lies  on 
him. 

Where  the  appellant  disputes  before  the  Sessions,  the 
amount  of  his  rate,  it  is  not  sutiicient  for  the  respondent  to 
shew  that  the  appellant  is  in  possession  of  some  rateable  pro- 
perty, they  must  also  shew  some  probable  ground  for  the 
amount  at  which  he  is  charged  in  the  rate.  Id.  106. 
Directions,  The  same  determinations  and  authorities  which  have 

been  given  under  the  division  concerning  the  making  of  the 
assessment,  may  be  referred  to,  and  will  equally  serve  to 
guide  and  direct  the  Sessions,  with  regard  to  the  liabihty  of 
parties  or  property  to  be  rated  ;  as  to  apportioning  the  rate  ; 
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and  on  other  points  which  may  be  urged,  or  arise  on  the 
hearing  of  appeals.  Those  authorities  therefore,  as  also  the 
other  information  contained  under  that  division,  need  not  be 
here  repeated. 

It  has  been  seen  that  the  appellant  must  give  the  Clerk 
of  the  Peace  at  least  eight  days  notice  of  the  appeal.  If  any 
shorter  notice  is  given,  and  tfie  objection  is  urged,  the  ap- 
peal cannot,  of  course,  be  heard,  but  must  be  dismissed. 

It  may  here  be  remarked,  that  the  calling  of  Special 
Sessions  for  the  hearing  of  appeals,  is  not  imperative  on  the 
Justices,  but  they  are  only  to  call  tliem,  if  they  deem  it 
proper  and  expedient." 

VI.    Of  the  Expenditure  of  the  Money  kaised. 

By  Sec.  9  of  the  aforesaid  Statute,     All  money  so 
raised  by  presentment  or  amercement,  as  aforesaid,  shall  be 
paid  into  the  hands  of  the  Treasurers  of  the  counties  and 
*  districts,  respectively,  and  shall  not  be  applied  to  any  other 
uses  or  purposes  than  such  for  which  the  same  was  raised, 
or  which  is  otherwise  by  law  provided  ;  and  if  any  person  or 
persons,  who  sliall  be  appointed  in  the  said  presentment  and 
order  thereon,  or  amercement,  to  be  Director  or  Directors, 
Overseer  or  Overseers  of  the  work,  or  a  Distributor  or  Dis- 
tributors of  the  money  raised  as  aforesaid,  shall  not  at  the 
next  General  Sessions,  and  in  a  reasonable  time,  to  be  by 
such  Sessions  appointed,  make  appear  in  his,  or  their  ac- 
counts, with  good  vouchers,  that  the  mojiey  so  raised  and 
received  by  him  or  them,  has  been  expended  pursuant  to 
the  said  presentment  or  amercement,  to  the  use  of  the  coun- 
ty or  district,  as  by  law  provided,  he  or  they  shall  be  charge- 
able with  the  same  ;  and  every  person,  so  accountable  for 
any  public  money,  shall  wlien  required  by  the  said  General 
Sessions,  make  up  his  accounts  on  oath  ;  and  if  any  each 
accountant  or  accouotants,  when  so  required,  shall  neglect 
to  make  a  fair  and  just  account  of  all  such  public  money,  or 
shall,  upon  such  accounts,  be  found  to  have  such  money  or 
any  part  thereof  remaining  in  his  or  their  hands,  he,  or  they, 
shall  forthwith  pay  such  money  into  the  hands  of  such  per- 
son or  persons  as  shall  by  the  Justices  in  the  said  Sessions, 
or  by  the  Grand  Jury,  be  named  or  appointed  to  receive  the 
same,  for  the  use  of  such  county  or  district ;  and  in  defiiult 
thereof,  such  jjerson  or  persons,  so  accountable,  shall,  by 
the  said  Sessions,  by  their  order  or  warrant,  be  committed 
to  the  common  gaol,  th.ere  to  reinain  until  such  account  be 
made,  or  balance  paid,  oi  sufiicient  sureties  be  given  for  the 
samc.^' 
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Sec.  10.  The  county  or  district  Treasurers  shall  not 
pay  out  any  money,  raised  as  aforesaid  and  received  by  them, 
for  any  other  purposes  than  those  for  which  the  same  was 
raised  ;  or  for  which  payment  may  otherwise,  by  law,  be 
made  ;  and  such  Treasurers  shall  make  up  their  accounts 
upon  oath,  of  all  their  receipts  and  payments,  at  every  term 
of  the  General  Sessions,  to  be  approved,  or  disapproved  of, 
by  the  said  Court,  and  such  accounts  shall  be  filed  with  the 
Clerks  of  the  Peace  ;  and  no  Treasurer  shall  compouiid  for 
any  money  to  be  raised,  nor  make  any  deductions  for  any 
sums  they  shall  pay  to  any  persons,  but  such  as  they  shall 
account  for  by  proper  vouchers ;  and  if  any  Treasurer  shall 
offend  herein,  or  neglect  to  make  up  his  accounts  as  afore- 
said, he  shall  be  incapable  again  to  serve  as  sucfj  Treasurer, 
and  shall,  by  the  Sessions,  be  committed  to  gaol,  without 
bail,  there  to  remain  until  he  fairly  accounts  with  such  Court, 
and  receives  from  the  same,  a  certihcato  of  his  having  pass- 
ed his  accounts  to  their  approbation." 

VH.    llEcoyERY  OF  Penalties. 

By  Sec.  14  of  the  aforesaid  Statute.  "All  forfeitures 
and  penalties  imposed  by  this  Act,  the  prosecution  and  re  - 
covery of  which  have  not  been  herein  before  provided  for, 
rnay  be  sued  for  and  recovered  by  any  person  who  will  pro- 
secute for  the  same,  or  shall  be  sued  for  and  recovered  by 
the  Clerk  of  the  Peace  for  the  county  or  district  within  wliicli 
the  same  were  incurred,  by  order  of  the  Court  of  General  or 
Quarter  Sessions  held  in  such  county  or  district,  by  bill, 
plaint,  or  information  in  any  Court  of  P^ecord  within  the  Pro- 
vince, in  cases  where  such  forfeiture  or  penalty  shall  be  the 
sum  often  pounds  or  upwards  ;  and  in  all  cases  below  the  said 
sum  of  ten  pounds,  before  any  two  Justices  of  the  peace,  in 
a  summary  manner,  as  in  cases  of  debt  ;  and  on  judgment 
being  given  for  the  recovery  of  any  such  forfeiture  or  penalty, 
the  same,  together  with  the  charges  of  prosecution,  shall  and 
may,  by  warrant  of  distress,  be  levied  on  the  goods  and  chat- 
tels of  the  offenders ;  and  in  case  sufficient  distress  cannot  be 
found  whereon  to  levy  the  same,  it  shall  be  lawful  for  the 
Court  or  Justices,  by  whom  such  judgment  was  given,  to 
commit  such  ofl'ender  to  the  common  gaol  of  the  said  county 
or  district,  there  to  remain,  without  bail  or  mainprize,  for 
any  time  not  exceeding  tluee  months,  unless  the  suid  forfei- 
ture and  charges  be  sooner  paid;  and  ;ill  the  said  forfeitures 
and  penalties,  when  recovered,  after  deducting  any  expense 
incurred  in  prosecuting  for  the  same,  shall  be  paid  to  the 
Treasurer  of  the  county  or  district  within  whicli  the  same 
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were  incurred,  to  be  applied  in  aid  of  the  rates  assessed  and 
collected  by  virtue  of  this  Act." 

NoTK.  As  all  the  penalties  which  are  by  the  Act  di-  i^iiections, 
rected  to  be  recovered  before  Justices,  are  to  be  sued  for  in 
a  summary  manner,  as  in  cases  of  debt,  the  proceedings  and 
the  requisite  Forms,  until  judgment,  will  be  the  same  as  in 
such  cases,  and  will  be  found  set  fortli  under  the  Title,— 
Summary  Trials.  The  proceedings  after  judgment,  being 
by  warrant  of  distress  and  commitment,  instead  of  the 
common  writ  of  execution,  the  recjaisite  Forms,  which  may 
readily  be  filled  up  so  as  to  serve,  will  be  found  under  the 
Titles, — Distress,  and  Commitment. 

The  costs  in  such  prosecutions  will  be  the  same  as  in 
such  sunniiary  causes  for  the  recovery  of  debts. 

VIIL    Otheii  Regulations  concerning  County  Rates. 

Sec.  13,  of  the  same  Statute.  It  shall  be  lawful  for 
the  Justices  in  General  or  (Quarter  Sessions,  from  time  to  |'""  '^"  ^^''^ 
time,  to  order  such  allowances  and  compensations  to  be  made  '  ' 
to  the  assessors,  collectors,  overseers,  or  directors  of  work, 
distributors  of  money,  and  constables  employed  in  the  execu- 
tion of  this  Act,  or  under  and  by  virtue  thereof,  which  liavc 
not  herein  before  been  provided  for,  from,  by,  or  out  of  the 
monies  assessed,  levied,  and  collected  by  and  from  any  rate 
under  this  Act,  as  to  the  said  Justices  in  Sessions  as  afore- 
said, shall  appear  reasonable  and  proper." 

[Note.    By  tlie  6  W.  4,  c.  '2'2.    No  pecuniary  allow- 
ance or  emolument  shall  be  thereafter  made  to  assessors.] 

Sec.  15.       No  person  shall  be  deemed  incornpetent  to  wuntsses. 
be  a  witness  for  the  execution  of  the  purposes  of  this  Act,  or 
in  any  appeal  or  other  proceedings  instituted  by  virtue  there- 
of, by  reason  of  his  paying,  or  being  liable  to  pay,  towards 
the  aforesaid  rates." 

Sec.  1(5.  No  action  shall  be  brought  against  any  per-  AciionM  fbr 
son,  for  any  tiling  done  under  the  Act,  after  six  calendar 
months  next  after  the  fact  committed  ;  and  every  guch  action 
shall  be  brought  in  the  county  or  district  wiiere  th'.^  cause  of 
action  arose  ;  and  the  defendant  may,  at  his  election,  plead 
this  Act  specially,  or  plead  the  general  issue,  and  give  this 
Act  and  tlie  special  matter  in  evidence,  on  the  trial ;  and  if 
the  defendant  shall  succeed  in  any  suc'i  aciiun,  he  shall  re- 
cover treble  costs. 
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Removal  Scc.  17  &  18.       No  rates,  orders,  or  proceedings  rc- 

rates,  njovcd  bv  Certiorari,  shall  be  quashed  for  want  of  form  onlv. 

on  ccriioraii,    *     i        "     •         ,    n  i  i         ■  i 

Ana  no  acUon  snail  be  commenced  agamst  any  person  who 
shall  have  collected  or  received  any  money  on  any  rate  which 
shall  be  quashed  on  a  certiorari,  or  otherwise,  for  any  money 
collected  or  received  on  such  rate,  before  the  certiorari  was 
brought ;  but  the  persons  who  have  paid  on  such  rate  more 
than  they  ought  to  have  paid,  shall  be  repaid,  or  have  the 
same  allowed  in  the  next  rate." 

Sec.  19.  All  former  Acts  respecting  county  rates  are 
hereby  repealed.  ^ 

The  aforesaid  Act  is  at  present  limited  in  its  duration. 

ff arrant  of  Distress  to  levy  rates  pursuant  to  Statute 
1  Vic.  c.  35,  be/ore  recited. 

County  of  )        To  A.  C,  one  of  the  Constables  of  the 
)  township  of  — — ,  in  the  said  county  of  

(Seal) 

Whereas,  in  and  by  a  rate  and  assessment,  duly 
made,  assessed,  established,  and  confirmed,  pursuant  to  the 
Statute  in  that  case  made  and  provided,  A.  B.,  C.  D.,  E.  F., 
of  the  township  of  — -  aforesaid,  in  the  said  county,  yeo- 
men, were  severally  and  duly  rated  and  assessed,  for  and 
towards  defraying  certain  county  charges  upon  the  said 
county,  for  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and   in  the  several  and  respective  sums  follow- 
ing, that  is  to  say,  the  said  A.  B.  in  the  sum  of  ,  the 

said  C.  D.  in  the  sum  of  ,  and  the  said  E.  F.  in  the 

sum  of   And  whereas  it  hath  been  duly  made  to  ap- 
pear unto  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  county,  on  the  oath 
of  C.  R.,  one  of  the  Collectors  of  the  said  county  rates  for 
the  said  township  of  — — ,  that  the  said  several  sums  have 
been  severally  and  respectively  demanded,  of  and  from  the 
said  A.  B.,  C.  1).,  and  E.  F.,  by  him  the  said  Collector, 
but  that  "the  said  A.  B.,  C.  D.,  and  E.  F.,  have  each  and 
every  of  them  neglected  and  refused,  and  doth,  and  do, 
still  neglect  and  refuse,  to  pay  tlie  said  several  sums,  assess- 
ed on  them  respectively  as  aforesaid  :  These  are,  therefore, 
to  require  you  the  said  Constable,  forthwith  to  levy  from 
t'lc  goods  and  chattels  of  each  and  every  of  them  the  s-aid 
A.  B.,  C.  D.,  and  E.  F.,  the  several  sums  before  mention- 
ed, as  assessed  against  each  and  every  of  them,  respective- 
ly, as  aforesaid.  And  if,  within  the  space  of  six  days,  next 
alter  such  levy  by  you  mad'j,  any  of  the  yaid  tievcral  sums  ut 
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money,  roRpcrtively,  together  with  the  reasonanlc  charges 
of  taking  and  keeping  the  goods  and  chattels  so  distrained, 
and  also  your  fees  for  travel,  and  levying  this  warrant,  shall 
not  be  paid,  that  then,  in  each  and  every  case  aforesaid, 
wherein  any  of  the  said  respective  sums,  with  charges  and 
fees  as  aforesaid,  shall  remain  unpaid,  you  do  sell  the  goods 
and  chattels  distrained  as  aforesaid,  in  each  and  every  such 
case,  and  out  of  the  money  arising  by  such  sale,  you  do  de- 
tain, in  each  and  every  such  case  respectively,  the  sum  of 
money,  with  charges  and  fees  as  aforesaid,  so  remaining  un- 
paid, rendering  to  each  and  every  person  aforesaid,  so  neg- 
lecting and  refusing  to  pay  as  aforesaid,  the  overplus  on 
demand,  and  that  you  do  pay  over  as  by  law  provided  and 
directed,  the  said  several  sums  of  m.oney  levied  and  receiv- 
ed by  you  for  rates  as  aforesaid  ;  and  that  you  certify  to  me 
what  you  shall  have  done  in  the  premises.    Given  under  my 

hand  and  seal,  at   ,  this  —  day  of  ,  in  the  year 

of  our  Lord  18 — . 

A.  M.,  J.  P. 

 ^  

RECEIVERS,  see— LARCENY. 

— m — 
'  RECOGNISANCE. 

Recognisance,  is  a  bond  of  record,  testifying  the  re- 
cognisor  to  owe  a  certain  sum  of  money  to  some  other,  and 
■the  acknowledging  of  the  same  is  to  remain  of  record  ;  and  i>o^YerorJu- 
none  can  take  it,  but  only  a  judge  or  officer  of  record.    These  ticba  to  mke 
recognizances,  in  some  cases,  the  Justices  of  the  peace  are  llecogjiisan- 
enabled  to  take  by  the  express  words  of  certain  Statutes,  but 
in  other  cases,  (as  for  the  peace  and  good  behaviour,  and  the 
like,)  it  is  rather  in  congruity,  and  by  reasonable  intendment 
of  law,  than  by  any  express  authority  given  them,  either  by 
their  commission,  or  by  the  statute  law.     It  is  now  settled, 
that  a  Justice  of  the  peace  is  authorised  to  require  surety  of 
the  peace  for  a  limited  time,  (e.  g,  two  years,)  according  to 
his  discretion,  and  that  he  need  not  bind  the  party  over  to  the 
next  Sessions  only.    5  Burn's,  6. 

Wlieresoever  any  Statute  gives  them  power  to  take  a 
bond  of  any  man,  or  to  bind  over  any  man,  to  appear  at  the 
assizes  or  sessions,  or  to  take  sureties  for  any  matter  or  cause, 
they  may  take  a  recognizance  :  yea,  vvhcrcsoever  they  h.ave 
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or  tlie  Form 

sance. 


iking  the 
Kec-ofHiisiinre 


tliem  to  r.aiise  a  man  to  do  a  thing,  there,  it 
seems,  they  fiave,  in  congruity,  ])ower  given  them  to  bind  the 
party  by  recognisance  to  do  it  ;  and  if  the  party  rcfnse  to  be 
bound,  the  Justice  may  send  him  to  gaol.  But  he  can  take 
MO  recognisance,  but  only  of  such  matters  as  concern  his  of- 
fice, and  if  he  do,  it  seems  to  be  void.  Every  obligation  and 
recognisance  takeii  by  Justices  of  the  peace,  must  be  made 
to  our  Lord  the  King,  on  pain  of  imprisonment  of  any  per- 
son that  shall  take  it  otherwise.  It  must  also  contain  the 
name,  place  of  abode,  and  trade  or  calling,  both  of  principal 
and  sureties,  and  the  sums  in  which  they  are  bound.  And  it 
is  most  commonly  subject  to  a  condition^  which  is  either  in- 
dorsed or  underwritten,  or  contained  within  the  body  of  it, 
upon  the  performance  of  which  the  recognisance  shall  be 
void.    Id.  6-7. 

M.inner  of  When  the  parties  are  to  enter  into  recognisance,  call 

them  by  their  names,  thus  :    "  You  A.  B.  acknoivledge  to 

Give  to  our  Sovei^eign  Lord  the  King,  the  sum  of  ,  and 

you  C.  D.,  acknowledge  to  owe  to  our  Sovereign  Lord 

the  King,  the  sum  of  ,  to  be  levied  of  your  respective 

goods  and  chaitels,  lands  and  tenements,  for  the  use  of  our 
said  Lord  the  King,  his  heirs  and  successor's,  if  default 
shall  be  made  in  the  condition following  ;  that  is  to  say,,  if 
you  the  said  A.  B.,  shall  make  default  in  appearing  at 
^c."  But  the  parties  need  not  sign  it.  And  it  is  usual  for 
the  Justices  to  mark  at  the  foot  of  the  examination,  A.  B.,  in 
£40  to  apj3ear,  &c.,  and  from  such  short  note  make  out  a 
record  afterward.  Yet  the  recognisance  is  a  matter  of  record 
presently,  so  soon  as  it  is  taken  and  acknowledged,  although 
it  be  not  made  up.  When  it  is  made  up,  if  the  Justice  shall 
only  subscribe  his  name,  without  his  seal  to  it,  this  is  well 
enough  ;  and  that  may  be  in  either  of  these  sorts,  acknow- 
ledged before  me  A.  M.,  or  only  to  subscribe  his  name  thus, 
A.  M.    Id.  7-8. 

Note.  Where  parties  are  bound  over  to  the  Sessioiis, 
the  Justices  should  certify  the  recognisances  to  that  Court,  but 
in  felonies,  and  in  other  cases  where  persons  are  bound  over  to 
the  Supreme  Court,  the  Justices  must  certify  such  recogni- 
sances there  ;  at  the  first  term  of  each  Court  respectively. 

The  Judges  of  Oyer  and  Terminer  are  the  proper  Judges 
wdiether  recognisances  ougiit  to  be  estreated  or  spared.  And 
by  parity  of  reason,  it  sliould  seem,  that  the  Justices  of  the 
Peace,  in  the  Quarter  Sessions,  should  have  the  like  powe^ 
in  respect  of  oflences  cognisable  there.    5  Burn's,  8, 
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Recognisance  with  Sureties. 

County  of  )        Be  it  remembered,  that  on  the  —  day  of 

y  ,  in  the  —  year  of  the  reign  of  our  Lady^ 

Victoria,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  A.  O.  of   ,  in 

the  said  county  of  ,  yeoman,  and  A.  S.  of  ,  in 

the  county  aforesaid,  yeoman,  and  B.  S.  of  in  the 

county  aforesaid,  labourer,  personally  came  before  me,  A. 
M.,  Esquire,  one  of  the  Justices  of  our  Lady  the  Q,ueen, 
assigned  to  keep  the  peace  in  the  said  county,  and  acknow- 
ledged themselves  to  owe  to  our  said  Lady  the  Queen,  that 
is  to  say,  the  said  A.  O.  the  sum  of  twenty  pounds,  and 
the  said  A.  S.  and  B.  S.  each  the  sum  of  ten  pounds,  se- 
parately, and  of  good  and  lawful  money  of  the  Province  of 
Nova  Scotia,  to  be  made  and  levied  of  their  goods  and 
chattels,  lands  and  tenements,  respectively,  to  the  use  of 
our  said  Lady  the  Queen,  her  heirs  and  successors,  if  the 
said  A.  O.,  shall  make  default  in  the  condition  hereunder 
written. 

Acknowledged  before  me,  A.  M. 

The  condition  of  the  above  written  Recognisance  is 
such,  that  if  the  above  bound  A.  O.  shall  personally  appear 
before  the  Justices  of  our  Sovereign  Lady  the  Queen,  as- 
isigned  to  keep  the  peace  within  the  said  county,  and  like- 
wise to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  in  the  said  county  committed,  at  the  next 
General  Sessions  of  the  Peace,  [or  before  the  Justices  of  Her 
Majesty's  Supreme  Court  for  the  Province  of  Nova  Scotia,  at 
the  next  term  of  the  said  Court,]  to  be  holden  in  and  for  the 
said  county,  then  and  there  to  answer  to  our  said  Lady  the 

Queen,  for  and  concerning  the  [here  state  the  offence 

charged  against  the  party,]  with  which  said  offence  the 
said  A.  O.  stands  charged  before  me  the  said  Justice,  and 
to  do  and  receive  what  shall  by  the  Court  be  then  and  there 
enjoined  him,  and  shall  not  depart  the  Court  without  licence, 
then  the  above  written  Recognisance  shall  be  void. 

Recognisance  to  prefer  a  Bill  of  Indictment  and  give 
Evidence, 

County  of  )         Be  it  remembered,  that  on  the  —  day  of 

5  ,  in  the  —  year  of  the  reign  of  ou.r  Lady 

Victoria,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, Queen,  Defender  of  the  Faith,  A.  1.  of  in  the 
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said  county,  yeoman,  personally  came  before  me,  A.  M,, 
Esquire,  one  of  the  Justices  of  our  said  Lady  the  Queen, 
assigned  to  keep  the  peace  in  the  said  county,  and  acknow- 
ledged himself  to  owe  to  our  said  Lady  the  Queen,  the  sum 

of  pounds,  of  good  and  lawful  money  of  the  Province 

f  of  Nova  Scotia,  to  be  made  and  levied  of  his  goods  and 
chattels,  lands  and  tenements,  to  the  use  of  our  said  Lady 
the  Queen,  her  heirs  and  successors,  if  he  the  said  A.  1. 
shall  fail  in  the  condition  hereunder  written. 

Acknowledged  before  me,  A.  M. 

The  condition  of  the  above  written  recognisance  is 
such,  that  whereas  one  A.  O.,  late  of  ,  was,  this  pre- 
sent day,  brought  before  the  Justice  above  mentioned,  by  the 
above  bounden  A.  L,  and  was  by  him  charged  with  the 
felonious  taking  and  carrying  away  of 
the  goods  of  him  the  said  A.  L,  and  thereupon  was  com- 
mitted by  the  said  Justice,  to  the  common  gaol  in  and  for 
the  said  county  ;  if  therefore,  he  the  said  A.  L  shall  and 
do,  at  the  next  term  of  the  Supreme  Court,  to  be  holden  in 
and  for  the  said  county,  prefer,  or  cause  to  be  preferred, 
one  bill  of  indictment,  of  the  said  felony,  against  the  said 
A.  O.,  and  shall  then  also  give  evidenc^^  there,  concerning 
the  same,  as  well  to  the  jurors  that  shall  then  enquire  of  the 
said  felony,  as  also  to  them  that  shall  pass  upon  the  trial  of 
the  said  A.  O.,  that  ih^n  the  said  recognisance  to  be  void, 
or  else  to  stand  in  full  force  for  the  Queen. 

Recognisance  to  give  Evidence. 

Cpunty  of)  Be  it  remembered,  that  on  tl>e  —  day  of 
5  ,  in  the  —  year  of  the  reign  of  our  Sove- 
reign Lady  Victpria,  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  Queen,  defender  of  the  faith,  A.  W.  of 
-r — ,  in  the  said  county,  yeoman,  did  come  before  me,  A. 
M.,  Esquire,  one  of  the  Justices  of  our  said.  Lady  the 
Queen,  assigned  to  keep  the  peace  of  the  said  county,  an3 
acknowledged  himself  to  owe  to  our  said  Lady  the  Queen, 
the  sum  of  ten  pounds,  of  lawful  money  of  the  Province  of 
Nova  Scotia,  to  be  made  and  levied  of  his  goods  and  chat- 
telsf  lands  and  tenements,  to  the  use  of  our  said  Lady  the 
Queen,  her  heirs  and  successors,  if  he  the  said  A.  W.  shall 
fail  in  the  condition  hereunder  written. 

Acknowledged  before  me,  A.  M. 

The  condition  of  the  above  written  recognisanre,  is 
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such,  that  if  the  above  bounden  A.  W.  shall  personally 
appear  at  the  next  term  of  Her  Majesty's  Supreme  Court, 

to  be  holclen  at  in  and  for  the  said  county,  and  then 

and  there  give  such  evidence  as  he  kndweth,  upon  a  bill  of 

indictment  to  be  exhibited  by  A.  I.  of  ,  yeoman,  to 

the  Gravid  Jury,  against  A.  O,,  late  of  - — — ,  labourer,  for 
feloniously  stealing  the  property  of  the 

said  A.  I.  ;  and  in  case  the  said  bill  be  found  a  true  bill, 
then  if  the  saicf^  A.  W.  shall  then  and  there  givQ  evidence 
to  the  jurors  that  shall  pass  on  the  trial  of  the  said  A.  O., 
upon  the  said  bill  of  indictment,  and  not  depart  thence 
without  leave  (|f  the  Court,  then  this  recognisance  to  be 
void,  otherwise  to  remain  in  its  full  force. 

If  the  parties  are  bound  over  to  the  Sessions,  the  re- 
cognisances must,  of  course,  be  filled  up  accordingly. 
Where  the  record  of  the  recognisance  is  required  on  an  es- 
treat*, or  for  any  other  purpose,  it  must  be  made  up  accord- 
ing to  the  foregoing  form,  in  each  case  respectively.  It  w^ill 
however  be  sufficient  in  the  first  instance,  to  send  into  the 
Court,  minutes  of  the  recognisances,  after  the  following 
Forms  : — 

Of  the,  Party  charged. 

County  of  >  The  Queen, 

A.  O.,  for — (state  the  offence.) 

Thp:  said       O.,  bound  in  £  ■,  and  A.  S.  and  B. 

is.  of   5  yeomen,    bound  as  sureties,  in  £  each, 

conditioned  for  the  appearance  of  the  said  A.  O.  at  the 

next  term  of  the   ,  for  said  county,   to  answer,  &c. 

— —  day  of   1837.    Before  me,  [or  us,] 

A.  M.,  J.  P. 

Of  the  Prosecutor  or  Witness. 
County  of  >  The  Queen,! 

A.  O.,  for--^ 

A.  I.  of  yeoman,  is  bound  in  £10  to  apj^ar, 

&c.  at  next  term  of  the  — — -  for  said  county,  to  prosecute, 
cKlc.        "  ™>  clay  of  -—,  1837.    Before  me, 

A,  M.,  J.  P, 
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REGISTRY  OF  DEEDS. 

By  the  4  W.  4,  c.  14.  4  V.  266.  Persons  who  have 
executed  deeds  of  conveyance  of  lands  within  this  PiovincO/j 
may  appear  before  any  Justice  of  the  Peace,  and  acknow-r 
ledge,  upon  oath  before  him,  their  signing,  sealing,  and  de- 
livering such  deeds ;  and  such  Justice  shall  make  and  set 
down  in  writing,  a  memorandum,  signed  v*^ith  his  hand,  upon 
the  deed  of  conveyance,  stating  the  day  and  year  when  the 
said  acknowledgement  and  oath  were  taken  ;  whereupon  the 
registrar  of  deeds,  in  the  place  where  such  deed  of  convey- 
ance is  required  to  be  registered,  shall  register  the  same,  to- 
gether with  the  said  memorandum  of  acknowledgment,  in 
the  same  manner  as  deeds  are  by  law  directed  to  be  regis- 
tered. 

The  registrar  of  deeds,  or  any  of  his  deputies,  may 
register  any  deed  of  conveyance,  as  heretofore,  on  the  oath 
of  one  of  the  subscribing  witnesses  to  the  same,  or  upon  a 
certificate  on  the  deed,  written  and  signed  by  a  Justice  of 
the  Peace,  that  one  of  the  subscribing  witnesses  to  such  deed 
had  personally  appeared  before  the  said  Justice,  and  had 
made  oath  that  the  said  deed  had  been  duly  executed  by  the 
party  or  parties  by  whom  the  same  purported  to  be  executed, 
in  the  presence  of  such  subscribing  witnesses  ;  and  such  cer- 
tificate shall  express  therein,  the  day  and  year  when  such 
witness  appeared  and  made  oath  to  the  execution  of  such 
deed,  and  such  certificate  shall  also  be  registered. 

Sec.  3.  There  shall  be  paid  to  the  Justice,  taking  the 
aforesaid  acknowledgment,  and  making  the  said  memoran- 
dum thereof,  or  granting  the  said  certificate,  the  fee  of  one 
shilling,  and  no  more.  Perpetual. 

— m — 

REPLEVIN,  see  TRESPASSES. 

— m- — 
RESCUE. 

Rescue,  signifies  a  forcible  setting  at  liberty,  against 
law,  a  person  arrested  by  the  process  or  course  of  law.  It 
seems  that  it  is  necessary,  that  the  rescuer  should  have 
knowledge  that  the  person  is  under  arrest  for  a  criminal  of- 
fence, if  he  be  in  the  custody  of  a  private  person  ;  but  if  he 
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be  in  the  custody  of  an  officer,  there,  at  his  peril,  he  is  to 
take  notice  of  it.  A  hindrance  of  a  person  to  be  arrested, 
that  has  committed  felony,  is  a  misdemeanor,  but  no  felony  : 
but  if  the  party  be  arrested,  and  then  rescued,  if  the  arrest 
were  for  felony,  the  rescuer  is  a  felon,  if  for  treason,  a  traitor, 
if  for  trespass,  fineable.    b  Biii'n^s,  10. 

By  the  7  Vic.  c.  3.  Sess.  1844.  For  the  regulation  Persons  r^s- 
of  the  Provincial  Penitentiary.  Sec.  25.  Every  person  v/ho 
shall  rescue  any  criminal  or  convict  who  shall  be  ordered  to  auiUv  of 
be  imprisoned  within  the  Provincial  Penitentiary,  either  dur-  leiony. 
ing  the  time  of  his  conveyance  to  the  said  Penitentiary,  or 
of  his  imprisonment  therein,  and  also,  every  person  who 
shall  aid  in  any  such  rescue,  shall  be  guilty  of  felony ;  and 
every  person  having  the  custody  of  any  such  criminal  or 
convict  as  aforesaid,  or  being  employed  by  the  person  hav- 
ing such  custody  as  a  keeper,  under-keeper,  turnkey,  assis- 
tant, or  guard,  who  shall  knowingly  and  wilfully  allow  such 
convict  to  escape  ;  and  also,  every  person  who,  by  supply- 
ing arms,  tools,  or  instruments  of  disguise  or  otherwise,  shall 
in  any  manner  aid  any  such  criminal  or  convict  in  any  es- 
cape, though  no  escape  be  actually  made,  and  every  person 
who  shall  attempt  to  rescue  any  such  criminal  or  convict,  or 
aid  in  any  such  attempt,  though  no  rescue  be  actually  made, 
shall  be  guilty  of  felony,  and  every  person  having  such  cus- 
tody as  aforesaid,  who  shall  carelessly  allow  any  such  crimi- 
nal or  convict  to  escape,  shall  be  guilty  of  a  misdemeanor, 
and,  being  lawfully  convicted  of  such  misdemeanor,  shall  be 
liable  to  fine  and  imprisonment,  or  to  both,  at  the  discretion 
of  the  Court. 

— m — 
REVENUE, 

L    Tide  Waiters, 

By  the  4  W.  4,  c.  48.  Sec.  2:3.  4  V.  312.    if  the 

master  or  owner  of  the  ship,  in  which  goods  are  entered  for 
exportation  as  aforesaid,  shall  unnecessarily  delay  unlading 
the  part  or  parts  of  her  cargo  entered  to  be  landed,  or  shall, 
after  the  unlading  thereof,  delay  for  a  space  longer  than  ten 
days,  proceeding  on  her  voyage,  and  departing  from  the  Pro- 
vince, with  the  goods  so  to  be  exported,  the  said  master  or 
owner  shall  pay  each  and  every  day  to  the  tide  waiter  em- 
ployed to  attend  such  vessel,  during  such  delay,  the  daily 
pay  established  for  a  iide  waiter  to  receive  from  the  Province, 
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wheii  oa  duty  ;  and  on  refust^j  it  sliall  bo  lawful  for  such 
tide  waiter  to  recover  the  same;  in  a  sunimary  way,  before 
one  Justice  of  the  Peace  for  the  county  or  place  within  which 
such  tide  waiter  shall  have  been  so  employed. 

11.  Smuggling. 


By  whom 
^ootl.s,  &c. 
liable  to  for- 
fVjture  may 
be  seized. 


Enteriiif^ 
houses,  &c. 
\o  search  Ibr 
smuggled 
iroods,. 


By  th9  4  W.  4,  c.  50.  4  V.  ;>20.  All  goods,  and  all 
ships,  vessels,  and  boats,  and  all  carriages,  and  all  cattle, 
liable  to  forfeiture  under  any  Act  relating  to  the  colonial 
revenue,  shall  and  may  be  seized  and  secured  by  any  officer 
of  the  colonial  revenue,  or  by  any  person  employed  for  that 
purpose,  with , the  concurrence  of  the  board  of  revenue;  and 
also  by  any  sheriff,  or  deputy  sheriff  of  any  county  or  dis- 
triat^  or  by  any  Justice  of  the  Peace  therein,  or  by  any  per- 
son, who  in  any  place  distant  more  than  ten  miles  from  any 
office  of  a  collector  of  impost,  shall,  by  the  warrant  of  any 
Justice  of  the  Peace,  granted  upon  information,  made  on 
oath  before  him,  (jf  any  such  forfeiture,  be  appointed  to  seize 
and  secure  any  boats,  carriages,  or  cattle  liable  to  forfeiture, 
and  every  person  who  shall  in  any  way  hinder,  oppose,  mo- 
lest, or  obstruct  any  officers  of  the  colonial  revei^jje,  or  any 
person  so  employed  as  aforesaid,  or  any  such  sheriff,  deputy 
sheriff,  Justice  of  the  Peace,  or  other  person  appointed  by 
any  Justice,  in  manner  aforesaid,  or  any  person  or  persons 
acting  in  their  aid  or  assistance,  shall  for  every  such  offence 
forfeit  the  sum  of  one  hundred  pounds. 

Sec.  5.  It  shall  be  lawful  for  any  officer  of  the  colo- 
nial revenue,  to  enter  in  the  day  time,  into  any  house,  shop, 
cellar,  or  other  building  whatsoever,  w^herein  such  officer 
shall  have  reasonable  cause*to  suspect  or  believe  any  goods 
to  be,  or  to  be  concealed  or  deposited,  which  are  liable  to 
forfeiture  under  any  Act  relating  to  the  colonial  revenue, 
provided,  that  before  such  entry  made,  information  on  oath 
shall  be  given  to  some  one  Justice  of  the  Peace,  for  the 
place  where  such  house,  shop,  cellar,  or  other  building  i.^ 
situate,  that  sucli  officer  has  reasonable  cause  to  suspect  and 
believe,  that  goods,  liable  to  forfeiture  as  aforesaid,  are  de- 
]30sited  or  concealed  therein  ;  and  immediately  on  such  in- 
formation being  laid  or  given,  such  Justice  shall,  and  he  is 
hereby  enjoined  and  authorised,  forthwith,  but  at  some  time 
between  sun-rising  and  sun-setting,  to  go  with  such  officer 
to  such  house,  shop,  cellar,  or  other  building,  and  then  and 
there  to  enter  with  sucli  officer,  or  to  authorise  him  to  enter 
and  search  for  oiicii  goods,  if  the  doors  be  open,  but  if  the 
doors  be  fastcijcd,  and  admission  denied,  then,  after  first 
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demanding  to  be  admitted,  and  declaring  the  purpose  for 
which  such  entry  is  demanded,  it  shall  be  lawful  for  such 
Justice,  and  he  is  hereby  required,  to  direct  and  order  such 
officer,  forcibly  to  enter  into  such  house,  shop,  cellar,  or 
other  building,  and  to  search  therein  for  any  goods  forfeited, 
and  to  seize  all  goods  liable  to  forfeiture  under  any  Act  re- 
lating to  the  colonial  revenue. 

Sec.  8.    If  any  person  shall  by  force  or  violence,  as-  Assaulting  or 

o  U!^l  rue  1 1  f  I 

sault,  resist,  molest,  hinder,  or  obstruct  any  officer  of  the  oiilc«rs 
colonial  revenue,  or  other  person  employed  as  aforesaid,  in 
tlie  exercise  of  his  office,  or  any  person  acting  in  his  said 
aid  or  assistance,  such  person,  being  thereof  convicted,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  proceed- 
ed against  as  such,  and  punished  at  the  discretion  of  the 
Court  before  whom  such  person  shall  be  tried. 

Sec.  10.    Subject  in  all  respects  to  the  control  and  Prosecutions 
order  of  the  board  of  revenue,  vessels  and  goods  seized,  ngainst  smug- . 
shall  be  delivered  into  the  possession  of  the  collector  for  the  gnf^lf, 
district,  who  shall  cause  appraisement  tnereoi  to  be  made, 
by  three  competent  persons  on  oath,  and  if  on  such  ap-  ■■ 
praisement  made  and  signed  by  the  appraisers,  it  shall  ap- 
pear, that  any  goods,  or  any  cattle,  or  carriai^es,  used  in 
the  removal  thereof,  which  have  been  seized,  is,  or  are,  not 
of  the  full  and  reasonable  value  of  forty  pounds,  then,  and 
in  every  such  case,  but  not  otherwise,  nor  for  any  ship  seiz- 
ed, an  information  in  writing,  may,  if  the  party  who  made 
the  seizure  thinks  proper  so  to  proceed,  be  exhibited  in  the 
name  of  such  collector,  before  any  two  Justices  of  the  Peace, 
resident  in  the  district  of  such  collector,  charging  the  said 
goods  or  other  thing  seized,  to  be  forfeited  under  some  par- 
ticular section  or  sections  in  the  information  to  be  referred 
to,  of  the  Act  under  v>diich  the  seizure  is  made,  and  praying 
the  condemnation  thereof ;  and  upon  such  information  being- 
exhibited  to  the  said  Justices,  they  shall,  under  their  hands 
and  seals,  grant  a  summons,  requ-iring  all  persons  claiming 
or  having  any  interest  in  the  goods  or  things  seized,  to  ap- 
pear at  the  place,  day,  and  hour  in  such  summons  to  be 
specified,  there  to  claim  such  goods,  and  answer  the  infor- 
mation, otherwise  the  goods  v/ill  be  condemned  :  and  a  copy 
of  such  summons  shall,  at  least  eight  clear  days  before  the 
time  of  appearance,  be  served  upon  the  person  from  whose 
possession  the  goods  were  taken,  or  shall  be  left  at,  or  affix- 
ed openly,  to  the  house,  building,  or  place,  or  the  ship,  ves- 
sel, or  boat,  if  there  remaining,  from  which  the  goods  were 
taken  ;  or  at  two  or  more  public  places  nearest  to  the  place 
of  seizure  ;  and  if  any  party  shall  appear  to  answer  such  in- 
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formation,  the  "said  Justices  shall  hear  and  determine  the 
same,  and  acquit  or  condemn  the  goods  or  things,  as  the 
right  may  be  ;  but  if  no  person  appear,  judgment  of  con- 
demnation shall  be  given,  and  the  Justices  shall  issue  a  war- 
rant to  the  collector,  requiring  and  authorising  him  to  sell  the 
goods  seized,  by  public  auction,  after  such  notice  of  sale  as 
shall  be  appointed  by  the  warrant,  and  after  paying  the  ex- 
pense of  proceedings,  to  pay  over  one  third  part  of  the  nett 
proceeds  of  the  seizure,  to  the  party  who  seized  the  goods 
condemned,  another  third  part  to  the  Overseers  of  the  poor 
of  the  town  or  place  where  the  goods  or  things  condemned 
shall  be  seized,  for  the  benefit  of  the  poor  of  such  town  or 
place,  and  the  remainder,  as  the  board  of  revenue  shall  ap- 
point. 

Appe:il  from         g^^^  either  the  party  prosecuting,  or  claimant, 

Justices.  be  dissatished  with  the  judgment  given  on  such  mlormation, 
he  shall  be  entitled  to  appeal  therefrom,  to  the  Supreme 
Court,  at  its  next  sitting  in  the  county  or  district  for  which 
the  collector  is  appointed  ;  and  such  appeal  shall  be  allowed, 
upon  sufficient  security  being  given  to  the  satisfaction  of  the 
said  Justices,  by  bond,  to  abide  the  decision  of  the  said  Su- 
preme Com't ;  and  if  the  appeal  be  by  the  claimant,  the  se- 
curity shall  be  given  in  treble  the  appraised  value  of  the 
goods,  and  the  proceedings  shall  be  sent  to  such  Court,  and 
the  said  Court  shall,  upon  such  appeal,  hear  and  determine 
the  same  in  a  summary  manner,  and  confirm  or  reverse  the 
judgment  of  the  magistrates,  and  with  or  without  costs,  as 
to  such  Court  siiall  seem  fit  ;  and  if  there  be  judgment  of 
condemnation,  shall  order  the  sale  as  aforesaid. 
Delivering  on  ^^^J  g^ods,  or  any  ship  or  vessel,  shall 

secuiiiy  goods  be  seized  as  forfeited,  under  any  Act  relating  to  the  colonial 
or  vessels  rcvcnue,  it  shall  be  lawful  for  the  Judge  or  Judges  of  any 
^^'"^^  ■  Court,  having  jurisdiction,  to  try  and  determine  such  seizures, 

with  the  consent  of  the  collector  of  impost,  to  order  the  de- 
livery thereof,  on  security  by  bond  with  two  sufficient  sure- 
ties, to  be  first  approved  of  by  such  collector,  to  answer 
double  the  value  of  the  same,  in  case  of  condemnation  ;  and 
such  bond  shall  be  taken  to  the  use  of  His  Majesty,  in  tlie 
name  of  the  collector  of  impost  in  whose  custody  the  goods, 
or  the  ship  or  vessel,  may  be  lodged  ;  and  such  bond  shall 
be  delivered  and  kept  in  the  custody  of  such  collector ;  and 
in  case  the  goods,  or  the  ship  or  vessel,  shall  be  condemned, 
the  value  thereof  shall  be  paid  into  the  hands  of  such  col- 
lector, who  shall  thereupon  cancel  such  bond,  and  all  the 
provisions  of  this  clause  shall  extend  to  prosecutions  before 
two  Magistrates  as  aforesaid.  Annual. 
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By  the  6  W.  4,  c.  8,  Sess.  1836,  it  is  enacted.  That  Enff^ring  and 
it  shall  be  lawful  for  the  officers  of  His  Majesty's  Customs,  ^ 
the  officers  of  Impost  and  Excise,  the  Sheriils  and  Magis-  yoats/* 
trates  throuj^hout  this  Province,  and  any  person  holding  a 
commission  for  that  purpose  from  the  Lieutenant  Governor, 
to  go  on  board  any  vessel,  or  boat,  within  any  port,  bay, 
creek,  or  harbour  in  this  Province,  and  also  to  go  on  board 
of  any  vessel  or  boat  hovering  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks,  or  harbours  thereof ;  and  in 
either  case,  freely  to  stay  on  board  such  vessel  or  boat,  as 
long  as  she  shall  remain  within  such  port  or  distance  ;  and  if 
any  such  vessel  or  boat  be  bound  elsewhere,  and  shall  con- 
tinue so  hovering  for  twenty-four  hours  after  the  master  shall 
have  been  required  to  depart,  it  shall  be  lawful  for  any  of  the 
above  enumerated  officers,  or  person,  to  bring  such  vessel 
or  boat  into  port,  and  to  search  and  examine  her  cargo,  and 
to  examine  the  master  upon  oath,  touching  the  cargo  and 
voyage  ;  and  if  there  be  any  goods  on  board,  prohibited  to 
be  imported  into  this  Province,  such  vessel  or  boat,  and  the 
cargo  laden  on  board  thereof,  shall  be  forfeited  ;  and  if  the 
said  vessel  or  boat  shall  be  foreign,  and  not  navigated  ac- 
cording to  the  laws  of  Great  Britain  and  Ireland,  and  shall 
have  been  found  fishing,  or  preparing  to  fish,  or  to  have 
been  fishing  within  such  distance  of  such  coasts,  bays, 
creeks,  or  harbours  of  this  Province,  such  vessel  or  boat, 
and  their  respective  cargoes,  shall  be  forfeited  ;  and  if  the 
master  or  person  in  command  thereof,  shall  not  truly  answer 
the  questions  which  shall  be  demanded  of  him  in  such  exa- 
mination, he  shall  forfeit  the  sum  of  one  hundred  pounds. 

Sec.  2.    All  goods,  ships,  vessels,  and  boats,  liable  to  Seizing  goods 
forfeiture  under  this  Act,  shall  and  may  be  seized  and  secur-  ^^^^^''^^ 
ed  by  any  such  officer  of  the  Customs,  officer  of  Impost 
j    and  Excise,  Sheriffs,  Magistrates,  or  other  person  holding- 
such  commission  as  aforesaid  ;  and  every  person  who  shall 
in  any  way  oppose,  molest,  or  obstruct  any  such  Officers,  ^^"^^Jj^Jji,^*^*^ 
Sheriffs,  Magistrates,  or  other  persons  aforesaid,  in  the  ex-  ofticers. 
ercise  of  his  office,  or  shall  in  any  way  oppose,  molest,  or 
obstruct,  any  person  acting  in  their  aid  or  assistance,  shall, 
for  every  such  offence,  forfeit  two  hundred  pounds. 

Sec.  3.    All  goods,  ships,   vessels,  and  boats,  which  Custody  of 
shall  be  seized  as  beings  liable  to  forfeiture  under  this  Act,  goods  and 
shall  be  forthwith  delivered  into  the  custody  of  the  Collector  vessels  seized 
and  Comptroller  of  the  Customs,  at  the  Custom  House 
next  to  the  place  where  the  same  were  seized. 

Sec.  U,  12  &  13.    No  action  shall  be  commenced 
against  any  officer  as  aforesaid,  masristrate,  or  other  person  (.^^s  &c 
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aiithorised  to  seize  as  aforesaid,  for  any  tiling  done  in  the 
exercise  of  his  office,  until  one  calendar  nnonth  after  notice 
in  writing  of  such  action  shall  have  been  delivered  to  him, 
or  left  at  his  usual  place  of  abode ;  and  every  such  action 
shall  be  brought  within  three  calendar  months  after  the 
cause  thereof ;  and  such  officer,  magistrate,  or  other  person 
aforesaid,  may,  within  one  calendar  month  after  such  notice, 
tender  amends  to  the  party  complaining,  or  his  agent,  and 
may  plead  such  tender  in  bar  to  any  action  ;  and  if  the  jury 
shall  find  the  amends  sufficient,  they  shall  give  a  verdict  for 
the  defendant. 

Ceitificate  Sec.  15.    If  the  Judge  or  Court  before  whom  any 

of  probable  g^^j-^  action  shall  be  tried,  shall  certify  upon  the  record,  that 
the  defendant  or  defendants  in  such  action  acted  upon  pro- 
bable cause,  then  the  plaintiff  shall  not  be  entitled  to  more 
than  two  pence  damages,  nor  to  any  costs  of  suit. 

Sec.  18.  This  i\.ct  shall  not  go  into  force,  or  be  of 
any  effect,  until  His  Majesty's  assent  shall  be  signified  there- 
to, and  an  order  made  by  His  Majesty  in  Council,  that  the 
clauses  and  provisions  of  this  Act  shall  be  the  rules,  regula- 
tions, and  restrictions  respecting  the  fisheries  on  the  coasts, 
bays,  creeks,  or  harbours  of  the  Province  of  Nova  Scotia. 

— m — 
RIDING  DISORDERLY. 

By  the  4  G.  4,  c.  23.  3  V.  166.  "  It  shall  not  be 
lawful  for  any  person  to  ride  at  full  speed,  or  gallop  any 
horse,  mare,  gelding,  mule,  or  ass,  on  any  street  or  public 
highway  in  any  of  the  towns  within  this  Province.  Every 
person  offending  against  this  regulation,  shall,  upon  convic- 
tion on  the  oath  of  one  credible  witness,  before  any  one 
Justice  of  the  Peace,  forfeit  and  pay,  for  each  and  every 
offence,  the  sum  of  ten  shillings  ;  and  in  case  of  refusal  or 
neglect  to  pay,  the  same  shall  be  levied  by  warrant  of  dis- 
tress on  the  goods  and  chattels  of  such  offender ;  and  for 
want  thereof  he  shall  be  committed  by  such  Justice  to  the 
county  jail,  for  a  period  not  exceeding  forty-eight  hours. 
All  prosecutions  under  the  Act,  shall  be  commenced  in  for- 
ty-eight hours  after  the  committing  of  the  offence  ;  and  all 
monies  arising  from  fines  under  the  Act,  shall  be  paid  into 
the  hands  of  the  treasurer  of  the  county,  and  be  applied  to 
the  repair  of  highways  in  such  county.  Temporary. 

For  directions  with  regard  to  prosecutions  for  the  of- 
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fence  mentioned  in  the  foregoing  Act,  and  for  the  requisite 
Forms,  see,  respectively,  Titles, — Information,  Summons, 
Conviction,  Distress,  Commitment, 

— m — 
RIOT. 

I.    What  is  a  Riot. 

11.      How,   AND  BY  WHOM,   THE   SAME   MAY  BE 
RESTRAINED. 

I.    What  is  a  Riot. 

W  HEN  three  persons,  or  more,  shall  assemble  them- 
selves together,  with  an  intent  mutually  to  assist  one  ano- 
ther against  any  who  shall  oppose  them  in  the  execution  of 
some  enterprise  of  a  private  nature,  with  force  or  violence, 
against  the  peace,  or  to  the  manifest  terror  of  the  people, 
whether  the  Act  intended  were  of  itself  lawful  or  unlawful, 
if  they  only  meet  to  such  a  purpose  or  intent,  although 
they  shall  after  depart  of  their  own  accord,  without  doing 
any  thing,  this  is  an  unlawful  assembly.  If  after  their  first 
meeting  they  shall  move  forward  towards  the  execution  of 
any  such  Act,  whether  they  put  their  intended  purpose  in 
execution  or  not ;  this,  according  to  the  general  opinion,  is 
a  raid :  And  if  they  execute  such  a  thing  indeed,  then  it  is 
a  riot.    5  Burn's,  14. 

Three  persons,  or  more.]  There  must  be  this  number 
at  least,  for  there  can  be  no  riot  where  there  are  no  more 
persons  than  two.  Women  are  punishable  as  rioters,  but 
inflmts,  under  the  age  of  discretion,  are  not  persons  within 
the  aforesaid  description,  punishable  as  rioters.    Id.  15. 

Assemble  themselves  together.]  It  seeins  agreed,  that 
if  a  number  of  persons  being  met  together  at  a  fair,  or  mar- 
ket, or  church  aisle,  or  on  any  other  lawful  and  innocent 
occasion,  happen,  on  a  sudden  quarrel,  to  fall  together  by 
the  ears,  they  are  not  guilty  of  a  riot,  but  of  a  sudden  aflTay 
only,  of  which  none  are  guilty,  but  those  who  actually  en- 
gage in  it.  Yet  it  is  said,  that  if  persons,  innocently  as- 
sembled together,  do  afterv/ards,  upon  a  dispute  happening 
to  arise  among  them,  form  themselves  into  parties,  with  pro- 
mise of  mutual  assistance,  and  then  make  an  affray,  they  are 
guilty  of  a  riot ;  because  upon  their  confederating  together 
with  an  intention  to  break  the  peace,  they  may  as  properly 
be  said  to  be  assembled  together  for  that  purpose,  from  the 


460 


RIOT. 


time  of  such  confederacy,  as  if  their  first  coining  together 
had  been  on  such  a  design.  An  assembly  of  a  man's  friends, 
for  the  defence  of  his  person,  against  those  who  threaten  to 
beat  him,  if  he  go  to  such  market,  &.C.,  is  unlawful  ;  for 
he  who  is  in  fear  of  such  insults,  must  provide  lor  his  safety, 
by  demanding  the  surety  of  the  peace  against  the  persons  by 
whom  he  is  threatened,  and  not  make  use  of  such  violent 
methods.  But  an  assembly  of  a  man's  friends,  at  his  own 
house,  for  the  defence  of  the  possession  of  it,  against  such 
as  threaten  to  make  an  unlawful  entry,  or  for  the  defence  of 
his  person  against  such  as  threaten  to  beat  him  in  his  house, 
is  indulged  by  law ;  for  a  man's  house  is  looked  upon  as  his 
castle.  He  is  not  however  to  arm  himself  and  assemble  his 
friends  in  defence  of  his  close.  If  any  person  encourages, 
or  promotes,  or  takes  part  in  riots,  whether  by  words,  signs, 
or  gestures,  or  by  wearing  the  badge  or  ensign  of  the  riot- 
ers, he  is  himself  to  be  considered  a  rioter,  for  in  this  case, 
all  are  principals.    Id.  15-16. 

In  the  execution  of  some  enterprise  of  a  private  nature.] 
It  also  seems  agreed,  that  the  injury  or  grievance  complain- 
ed of,  and  intended  to  be  revenged  or  remedied  by  such  an 
assembly,  must  relate  to  some  private  quarrel  only  ;  as  the 
inclosing  of  lands  in  which  the  inhabitants  of  a  town  claim  a 
right  of  common,  or  gaining  the  possession  of  tenements,  the 
title  whereof  is  in  dispute,  or  such  like  matters  relating  to 
the  interests  or  disputes  of  particular  persons,  and  no  way 
concerning  the  public  ;  for  wherever  the  intention  of  sucli 
an  assembly  is  to  redress  public  grievances,  as  to  pull  down 
enclosures  in  general,  or  reform  religion,  and  the  like,  it  is 
high  treason.    Id.  16. 

Against  the  peace,  or  to  the  terror  of  the  people.]  It 
seems  to  be  clearly  agreed,  that  in  every  riot  there  must  be 
some  such  circumstances,  either  of  actual  force  or  violence, 
or  at  least  of  an  apparent  tendency  thereto,  as  are  naturally 
apt  to  strike  a  terror  into  the  people  ;  as  the  shew  of  armour, 
threatening  speeches,  or  turbulent  gestures ;  for  every  such 
offence  must  be  laid  to  be  done,  to  the  terror  of  the  people. 
And  from  thence  it  clearly  follows,  that  assemblies  at  wakes, 
or  other  festival  times,  or  other  meetings  for  exercise  of  com- 
mon sports  or  diversions,  as  wrestling,  and  such  like,  are  not 
riotous.  But  it  is  not  necessary  in  order  to  constitute  this 
crime,  that  personal  violence  should  have  been  committed. 
From  the  same  ground  also,  it  seems  to  follow,  that  it  is 
possible  for  three  persons,  or  more,  to  assemble  together  with 
an  intention  to  execute  a  wrongful  act,  and  also  actually  to 
perform  their  inleiHlod  enterprise,  without  being  rioters  ;  as 
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\i'  a  man  assemble  a  suitable  company,  to  carry  away  a  piece 
of  timber,  or  other  thing,  whereto  he  pretends  a  right,  that 
cannot  be  carried  without  a  great  number,  if  the  number  be 
not  more  than  are  needful  for  such  purpose,  although  another 
man  hath  better  right  to  the  thing  so  carried  away,  and  that 
this  act  be  wrong  and  unlawful ;  yet  it  is  of  itself  no  riot, 
except  there  be  withal  threatening  words  used,  or  other  dis- 
turbance of  the  peace.  Much  more  may  any  person,  in  a 
])eaceable  manner,  assemble  a  fit  company  to  do  any  lawful 
thing,  or  to  remove  or  cast  down  any  common  nuisance : 
Thus,  every  private  man,  to  whose  liouse  or  land  any  nui- 
sance shall  be  erected,  made,  or  done,  may,  in  a  peaceable 
manner,  assemble  a  fit  company,  with  necessary  tools,  and 
may  remove, ,  pull,  or  cast  down,  such  nuisance,  and  that 
before  any  prejudice  received  thereby  ;  and  for  that  purpose, 
if  need  be,  may  also  enter  into  another  man's  ground.  Thus, 
a  man  erected  a  wear  across  a  common  river,  where  people 
have  a  common  passage  with  their  boats,  and  divers  persons 
assembled  with  spades,  crows  of  iron,  and  other  things  ne- 
cessary to  remove  the  said  wear,  and  make  a  trench  in  his 
land  who  erected  the  wear,  to  turn  the  water,  so  as  they 
might  the  better  t^ike  up  the  said  wear ;  and  they  did  remove 
the  said  nuisance  ;  this  was  holden  neither  any  forcible  entry, 
nor  yet  any  riot. 

But  in  the  cases  aforesaid,  if  in  removing  any  such 
nuisance,  the  persons  so  assembled,  shall  use  any  threaten- 
ing words,  (as  to  say — they  will  do  it,  though  they  die  for  it, 
or  such  like  words,)  or  shall  use  any  other  behaviour  in  ap- 
parent disturbance  of  the  peace,  then  it  seems  to  be  a  riot ; 
and  therefore,  where  there  is  a  cause  to  remove  any  such 
nuisance,  or  to  do  any  like  act,  it  is  the  safest,  not  to  as- 
semble any  multitude  of  people,  but  only  to  send,  one  or  two 
or  if  a  greater  number,  yet  no  more  than  are  needful,  and 
only  with  fit  tools,  to  remove,  pull  or  cast  down  the  same  ; 
and  that  such  persons  attend  to  their  business  only,  without 
disturbance  of  the  peace,  or  threatening  speeches.  Id.  16-17, 
i  Whether  the  act  intended  loere  of  itself  laicful  or  un^ 

I  lawful.^  It  hath  been  generally  holden,  that  it  is  no  way 
material,  whether  the  act  intended  to  be  done  by  such  an 
assembly  be  of  itself  lawful  or  unlawful  ;  from  whence  it  fol- 
lows, that  if  three  or  more  persons  assist  a  man  to  make  a 
forcible  entry  into  lands,  to  which  one  of  them  has  a  good 
right  of  entry,  or  if  the  like  number,  in  a  violent  and  tumul- 
tuous manner,  join  together  in  removing  a  nuisance,  or  other 
I  thing,  which  may  lawfully  be  done  in  a  peaceable  manner, 
'  they  are  as  properly  rioters,  as  if  the  act  intended  to  be  done 
by  them  v/eic  never  so  unlawful.    Id.  17. 
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II.      How    AND   BY    WHOM    THE    SAMS    MAY   BE  RESTRAiNEB. 

By  the  commoo  law,  any  private  person  may  lawfully 
etideavour  to  suppress  a  riot,  by  staying  those  he  sluill  see 
engaged  therein,  from  executing  their  purpose,  and  also  by 
stopping  others  whom  he  shall  see  coming  to  join  them. 
However,  it  seems  extremely  hazardous  for  private  persons 
to  proceed  to  these  extremities ;  and  such  violent  methods 
seem  only  proper  against  such  riots  as  savour  of  rebellion. 
Id.  17. 

Also,  by  the  common  law,  the  sheriff,  constables,  and 
other  peace  officers,  may  and  ought  to  do  all  that  in  them 
lies  towards  the  suppressing  of  a  riot,  and  may  command  all 
other  persons  to  assist  therein.    Id.  18. 

By  the  34  Ed.  3,  c.  i.  The  Justices  of  the  Peace 
shall  have  power  to  restrain  rioters,  and  to  arrest  and  chas- 
tise them,  according  to  their  offence  :  and  cause  them  to  be 
imprisoned  and  duly  punished,  according  to  the  law  and 
custom  of  the  realm,  and  according  to  that  which  to  them 
shall  seem  best  to  do,  by  their  discretions  and  good  advise- 
ment." 

And  this  Statute  hath  been  liberally  constrained  for  the 
advancement  of  justice  ;  for  it  hath  been  resolved,  that  if  a 
Justice  find  persons  riotously  assembled,  he  alone,  without 
staying  for  his  companions,  fjath  not  only  povv^er  to  arrest  the 
offenders,  and  bind  them  to  their  good  behaviour,  or  imprison 
them  if  they  do  not  offer  good  bail ;  but  that  he  may  also 
authorise  others  to  arrest  them,  by  a  bare  verbal  command, 
without  other  warrant ;  and  that  by  force  thereof,  the  per- 
son, so  commanded,  may  pursue  and  arrest  the  offenders  in 
his  absence,  as  well  as  presence.  Also  it  is  said,  that  after 
a  riot  is  over,  any  one  Justice  may  send  his  warrant  to  arrest 
any  person  who  was  concerned  in  it,  and  also  that  he  may 
send  him  to  gaol,  till  he  shall  find  sureties  for  his  good  be- 
liaviour.  But  it  seems  to  be  agreed,  that  no  one  Justice  hath 
auy  power,  by  force  of  this  Statute,  either  to  record  a  riot 
upon  his  own  view,  or  to  take  an  inquisition  tliereof  after  it 
is  over.  Also,  if  one  Justice,  proceeding  upon  this  Statute, 
shall  arrest  an  innocent  person  as  a  rioter,  it  seems  that  he 
is  liable  to  an  action  of  trespass,  and  that  the  party  arrested 
may  justify  the  rescuing  himself,  because  no  single  Justice 
is,  by  this  Statute,  made  a  judge  of  the  said  offence.  Id.  18. 
RGcoid  by  a  |f  ^  Justice,  actincr  as  a  Judge,  by  any  Statute  whatso- 

JusUco  of  •       I  •  .     1  I  I  1  •  • 

IMot  in  Iii3  ^^^^  empowering  him  so  to  do,  make  a  record  upon  his  view 
view.  of  a  riot  committed  in  his  presence,  such  record  shall  not  be 

traversed  ;  for  the  law  gives  such  uiicontroulable  creilit  to 
all  matters  o("  record  made  by  any  Judge  of  record,  as  such>.| 
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that  it  will  never  adaiit  of  an  avermeril  against  llie  Uuth 
thereof.    Id.  19. 

— m — 
RIVERS. 

By  tl'ie  6  &  7  G.  3,  c.  1.  1  V.  122.  If  any  person  or 
persons  shall  unlawfully  and  maliciously  break  down,  or  cut 
down,  the  bank  or  banks  of  any  river,  or  any  sea  bank,  or 
dykes,  whereby  any  lands  shall  be  overflowed,  or  damaged, 
every  person  so  offending,  being  thereof  lawfully  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death,  as 
in  cases  of  felony,  v/ithout  benefit  of  clergy.  Ferpeiual. 

The  proceedings  and  the  Forms,  on  informations  lodg- 
ed with  a  Justice  for  the  offence  mentioned  in  the  foregoing 
Act,  v/ill  be  the  same  as  in  other  cases  of  felony,  and  will 
be  found  under  the  respective  Titles, — Information,  War- 
rant, Examination,  Commitment. 

— m — 

As.  to  Fisheries  in  Rivers,  see,  Title, — FISHERIES, 
R-OBBERY,  see  LARCENY. 
ROGUES,  &c.,  see  VAGRANTS. 
SABBATH,  see  LORD'S  DAY. 

— m  

SALT, 

By  the  32  G.  3,  c.  4.  1  V.  292.  All  salt,  exposed 
to  sale  in  any  [)art  of  the  Province,  shall  bo  measured  by  the 
officers  appointed  for  that  purpose ;  and  such  ofiiccrs  shall 
be  sworn  to  the  faithful  discharge  of  their  duty,  and  upon 
refusal  to  accept  of  the  said  ofiice,  or  being  guilty  of  any 
neglect  or  misbehaviour  in  the  execution  of  the  duties  there- 
of, they  shall  severally  forfeit  and  pay,  for  the  use  of  the 
poor  of  the  town  in  which  they  reside,  a  sum  not  exceeding 
three  pounds,  to  be  recovered  before  any  two  Justices  of  iho 
Peace  for  the  same  county.  All  salt,  imported  into  the 
Province,  shall  be  subject  to  ihe  foregoing  regulations." 
PerpetuaL 
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By  tli.e  56  G.  3,  c.  4.  9  V.  200,  made  in  addition  to, 
and  amendment  of  t{ie  before  mentioned  Act,  it  is  enacted, 
"  That  all  salt  delivered  from  any  ship  or  vessel  to  any  truck- 
man, or  any  other  person,  without  having  been  duly  and  regu- 
larly admeasured  by  th.e  proper  officer  appointed  by  the 
Court  of  Sessions  to  survey  the  same,  shall  be  forfeited,  or  the 
value  thereof,  to,  and  for  the  use  of  the  poor  of  the  township. 

Sec.  6.  Every  measurer  of  salt  who  shall  undertake  to 
attend  the  admeasurement  of  the  same  from  more  than  one 
vessel,  at  one  and  the  same  time,  shall  forfeit  for  every  such 
offence,  forty  shillings,  to  be  recovered  before  any  one  Jus- 
tice of  the  Peace,  by  warrant  of  distress,  and  to  be  applied 
for  county  purposes. 

Sec.  7.  Such  measurer  shall  receive  two  pence,  for 
every  hogshead  of  salt  measured  by  him,  to  be  paid  by  the 
seller  of  the  same.  Perpetual. 

In  prosecutions  before  Justices,  on  either  of  the  forc- 
ing Statutes,  the  like  proceedings  must  be  observed  as  in 
similar  eases  already  mentioned  in  this  work,  directions  con- 
cerning which,  with  the  requisite  Forms,  which  may  readily 
be  made  to  serve,  will  be  found  under  the  respective  Titles, 
Information,  Summons,  Conviction,  Distress. 


SCHOOLS. 

Tearher  may  the  5  Vic.  c.  26.  Sess.  1S42.    It  IS  enacted  that, 

recover  ihe  hereafter  the  teacher  of  any  school  may  recover  from  the  pa- 
The?"  rhnrge  ^'^^^^  of  any  scholar,  or  from  the  person  liable  for  the  amount, 
beforeJtisiiicos  his  charge  for  instruction  of  such  scholar,  according  to  any 
agreement,  whether  written  or  verbal,  before  any  Justice  or 
Justices  of  the  Peace,  or  other  Court,  upon  evidence  of  such 
agreement,  and  the  service  performed  thereunder,  notwith- 
standing in  such  agreement,  or  any  subscription  paper^  such 
parent  or  other  person  may  liave  joined  for  any  sum,  or  as  a 
subscriber  towards  any  sum  which  may  exceed  the  ordinary 
jurisdiction  of  such  Justice,  Justices  or  Court,  and  notwith- 
standing the  engagenent  for  the  said  scholar's  instruction  by 
the  year  or  otherwise,  may  exceed  such  jurisdiction  :  Pro- 
vided the  amount  due  and  demanded  for  instruction  of  such 
scholar,  and  for  which  such  suit  is  brought,  do  not  exceed 
such  jurisdiction. 

Exemptions  Sec.  2.    The  teachers  of  the  several  Academies  estab- 

ot  Teachers.  ]ig}jgfi  q,.  supported  Under  any  Law  of  this  Province,  shall  be 
exempted  from  the  performance  of  statute  labom*,  and  from 
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militia  duty,  in  the  same  manner  as  licensed  teachers  of  com- 
mon schools  are  now  by  law  exemj)ted.    Not  limited. 

By  the  8  Vic.  c.  25,  Sess.  1845.  The  previous  general  Penalty  far 
Acts  for  the  establishment  and  support  of  Schools,  are  re- fo^nu^"^ 
pealed,  and  by  Sec.  18  of  the  said  Act,  if  any  trustees  or 
teachers  shall  wilfully  make  or  render  a  fraudulent  or  incor- 
rect account  or  statement  on  any  return,  report,  certificate, 
or  affidavit,  required  under  the  provisions  of  this  Act,  for 
the  purpose  of  obtaining  Provincial  aid  for  any  schools,  or 
for  any  teachers  or  trustees,  whether  the  said  schools  are 
common  or  grammar  schools  or  academies,  such  trustees  or 
teachers  shall  be  liable  to  a  penalty  of  five  pounds,  to  be 
sued  for,  recovered,  and  received  by  the  Clerk  of  such 
Board  of  Commissioners,  in  a  summary  manner,  before  any  How  recover- 
two  Justices  of  the  Peace  for  the  county  where  such  school 
is  situate,  with  costs  of  suit,  and  the  said  clerk  is  hereby 
required  to  sue  for  and  recover  such  penalty — one  half  to 
his  own  use,  and  the  other  half  to  be  paid  to  the  Commis- 
sioners for  the  general  purposes  of  this  Act  Temporary. 

As  the  sums  of  money  mentioned  in  the  foregoing  clau- 
ses are  to  bo  recovered  in  a  summary  manner,  directions  as 
to  the  proceedings,  together  with  the  Forms,  will  be  found 
under  the  Title, — Summary  Trials. 


SEAMEN,  (merchant.) 

By  the  Statutes  of  the  6  W.  4,  c.  48,  Sess.  1836,  and 
the  4  Vic.  c.  50,  Sess.  1841,  various  enactments  and  regu- 
lations are  made,  relating  to  Seamen,  hired  and  serving  on 
board  of  merchant  ships  belonging  to  this  Province,  and 
trading  to  other  countries  ;  which  regulations,  for  the  sake 
of  convenience,  will  here  be  arranged  and  recited  in  the  fol- 
lowing order. 

I.  Agreement, 

Sec.  1 ,  of  the  first  mentioned  Statute.  "  It  shall  not  be  Nature  and 
hwful  for  any  master  of  any  ship  or  vessel,  registered  in  and  ^^"""^ 
belonging  to  this  Province,  trading  to  parts  beyond  the  seas, 
or  out  of  this  Province,  to  carry  to  sea  on  any  voyage, 
either  from  this  Province,  or  from  any  other  place,  any  sea- 
man or  other  person,  as  one  of  his  crew  or  complement, 
(apprentices  excepted,)  without  first  entering  into  an  agree- 
ment in  writing  \vith  every  such  seaman,  specifying  what 
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monthly  or  other  wages  each  such  seaman  is  to  be  paid,  the 
capacity  in  which  he  is  to  act,  and  the  nature  of  the  voyage 
in  which  the  ship  is  intended  to  be  employed,  so  that  the 
seaman  may  have  some  means  of  judging  of  the  probable 
period  for  which  he  is  likely  to  be  engaged  ;  and  the  said 
agreement  shall  contain  the  day  of  the  month  and  year  in 
which  the  same  shall  be  made,  and  shall  be  signed  by  the 
master  in  the  first  instance,  and  by  the  seamen,  respectively, 
at  the  port  or  place  where  such  seamen  shall  be  respectively 
shipped,  and  the  master  shall  cause  the  same  to  be,  by,  or 
in  the  presence  of  the  party  who  is  to  attest  their  respective 
signatures  thereto,  truly  and  distinctly  read  to  every  such 
seaman,  before  he  shall  be  required  to  sign  the  same,  in  or- 
der that  he  may  be  enabled  to  understand  the  purport  and 
meaning  of  the  engagement  he  enters  into,  and  the  terms  to 
which  he  is  bound. 

Sec.  2.  Every  such  agreement  shall  be  in  the  form, 
and  shall  contain  true  entries  under  their  respective  heads, 
of  the  several  particulars  set  forth  in  the  schedule  to  this  Act 
annexed,  so  far  as  the  same  can  be  ascertained ;  and  the 
owner  and  the  master  of  every  such  ship,  or  one  of  them, 
shall,  on  reporting  his  ship's  arrival  at  her  port  of  destina- 
tion in  this  Province,  deposit,  or  cause  to  be  deposited  with 
the  Collector  of  the  Customs  at  such  port,  a  true  copy  of 
such  agreement,  attested  by  the  signature  of  the  master,  to 
the  intent,  that  every  person  who  may  be  interested  in  any 
such  agreement,  may  at  all  times  have  the  means  of  know- 
ing the  terms  and  conditions  thereof. 

fo's^a"l^of  ves^  ^'    "     ^^^^^      lawful  for  the  master  or  owner 

sjjI  *  of  any  such  ship,  proceeding  to  a  port  where  it  may  be 

deemed  advisable  to  sell  the  same,  to  insert  in  the  said  agree- 
ment, a  clause  or  stipulation,  providing  for  such  sale  at  any 
designated  port  or  ports,  during  the  voyage  described  in  such 
agreement,  and  for  the  discharge  of  the  crew  at  such  port 
or  ports,  or  either  of  them,  upon  such  sale  taking  place  ; 
which  said  stipulation  shall  however  distinctly  and  clearly 
express  what  amount  of  wages  shall  be  paid  to  the  seamen 
on  board  of  such  ship,  upon  the  sale  thereof  at  any  and 
each  of  the  said  port  or  ports,  whereat  it  is  proposed  to  sell 
the  same,  and  whether  any  and  what  increased  rate  of  wages 
is  to  be  paid  upon  the  sale  of  such  ship,  and  the  discharge 
of  the  crew. 

Reservation  gec.  5.       No  seaman,  by  entering  into  or  signing  such 

for  recovery  agreement,  shall  forfeit  his  lien  upon  the  ship,  nor  be  de- 
prived  of  any  remedy  for  tlie  recovery  of  his  wages,  which 
seamen  are  now  lawfully  entitled  to,  against  either  the  ship. 
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4\\e  master,  or  owners  thereof;  nor  shall  any  agreement 
made  contrary  to,  or  inconsistent  with  the  provisions  of  this 
Act,  or  any  clause  whereby  a  seaman  shall  consent  to  forego 
the  right  which  the  maritime  law  gives  him  to  wages,  in  the 
case  of  freight  earned  by  ships  subsequently  lost,  or  con- 
taining any  words  to  that  effect,  be  valid  or  binding  on  any 
seaman  signing  the  same  ;  and  that  in  cases  in  which  it  may 
be  necessary  that  the  agreement  should  be  produced,  to  sus- 
tain a  claim  on  the  part  of  a  seaman,  no  obligation  shall  lie 
upon  the  seaman  to  produce  the  same,  nor  shall  any  seaman 
fail  in  any  suit  or  proceeding  for  the  recovery  of  his  wages, 
for  want  of  the  production  of  any  such  agreement,  or  of  any 
deposited  copy  thereof  as  aforesaid,  or  for  the  want  of  any 
notice  to  produce  the  same." 

Schedule  in  this  Act  referred  to. 

An  Agreement,  made  pursuant  to  the  directions  of  an 
Act  of  the  General  Assembly  of  Nova  Scotia,  passed  in  the 
sixth  year  of  the  reign  of  His  Majesty  King  William  the 

Fourth,  between   the  master  of  the  ship  ,  of  the 

port  of   ,  of  the  burthen  of   tons,  and  the  several 

persons  whose  names  are  subscribed  hereto. 

It  is  agreed  by  and  on  the  part  of  the  said  persons,  and 
they  severally  hereby  engage  to  serve  on  board  the  said  ship, 
in  the  several  capacities,  against  their  respective  names  ex- 
pressed, on  a  voyage  from  the  port  of    to   

[here  the  intended  voyage  is  to  be  described,  as  nearly  as 
can  be  done,  and  the  places  at  lohich  it  is  intended  the 
ship  shall  touch,  or  if  that  cannot  be  done,  the  nature  of 
the  voyage  in  which  she  is  to  be  employed,]  and  back  to 

the  port  of   ,  and  the  said  crew  further  engage,  to 

conduct  themselves  in  an  orderly,  faithful,  honest,  careful, 
and  sober  manner,  and  to  be  at  all  times  diligent  in  their 
respective  duties  and  stations,  and  to  be  obedient  to  the 
lawful  commands  of  the  master,  in  every  thing  relating  to 
the  said  ship,  and  the  materials,  stores,  and  cargo  thereof, 
whether  on  board  such  ship,  in  boats,  or  on  shore — [here 
may  be  inserted  any  other  clause  lohich  the  parties  may 
think  proper  to  be  introduced  into  the  agreement,  provided 
that  the  same  be  not  contrary  to,  and  inconsistent  with 
this  Act.]  In  consideration  of  which  services  to  be  duly, 
honestly,  carefully,  and  faithfully  performed,  the  said  mas- 
ter doth  hereby  promise  and  agree  to  pay  to  the  said  crew, 
by  way  of  compensation  or  wages,  the  amount  against  their 
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names  respectively  expressed.  In  witness  whereof,  tlie  said 
parties  have  hereto  subscribed  their  names,  on  the  days 
against  their  respective  signatures  mentioned. 


Day.  1 

llMace  a 

Month. 

CO 

» 

3 

Men's  I 

rt 

Age. 

Birth. 

Place  of 

P 
a 
a 

— ^  . — ^ — „ 

Amount  of  j 
Wages  per  cal- 
ender month, 
share,  or  voyage. 

Sureties  for 
Seamen. 

Witness  ] 
lExecutiod 

I  Name  of  Ship 
in  which  Seaman 
last  served. 
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Sec.  23.  Nothing  in  this  Act,  or  in  any  agreement.  Entering  ihe 
shall  prevent  any  seaman  or  person  belonging  to  any  mer-  Nnvy. 
chant  ship)  from  entering  into  His  Majesty's  Navy,  nor  shall 
such  entry  be  deemed  a  desertion  from  such  ship,  or  incur 
any  forfeiture  of  wages,  clothes,  or  effects,  or  other  thing ; 
and  no  clause  or  matter  shall  be  introduced  into  any  ship's 
articles,  or  agreement,  by  which  any  penalty  or  forfeiture  is 
agreed  to  be  incurred  by  a  seaman,  upon  his  entry  into  His? 
Majesty's  Service. 

IL    Absence  ani>  DESEitTioN, 

By  Sec.  6,  of  the  said  Act  of  the  6  W.  4.       In  case 
a  seaman  shall  at  any  time  alter  havmg  signed  an  agreement  after  M-^ming 
as  herein  before  mentioned,  neglect  or  refuse  to  join  the  ship  ngrofcimjut. 
on  board  of  which  he  shall  have  engaged  to  serve,  or  shall  re- 
fuse to  proceed  to  sea  in  her,  or  shall  absent  himself  there* 
from  without  leave,  it  shall  be  lawful  for  any  Justice  of  the 
Peace  in  any  part  of  this  Province,  near  to  the  place  where 
such  ship  shall  happen  to  be,  upon  complaint  of  the  fact^ 
made  upon  oath  by  the  master,  mate,  or  owner  thereof,  and 
such  Justice  is  hereby  required,  by  his  warrant,  to  cause 
such  seaman  to  be  apprehended  and  brought  before  him,  and 
in  case  such  seaman  shall  not  give  a  reason  to  the  satisfaction 
of  such  Justice,  for  his  neglect,  refusal,  or  absence,  as  the 
case  may  be,  upon  due  proof  of  such  neglect,  refusal,  or  ab- 
sence, it  shall  be  lawful  for  any  such  Justice,  to  commit 
such  seaman  to  the  county  or  district  gaol,  or  to  the  house 
of  correction,  there  to  be  kept  to  hard  labour,  for  a  period 
not  exceeding  thirty  days.    Provided  always,  that  in  case 
such  seaman,  on  being  apprehended  and  brought  before  the 
said  Justice,  shall  consent  to  join  the  ship,  and  proceed  on 
the  voyage  for  which  he  shall  have  agreed,  it  shall  be  lawful 
for  the  said  Justice,  at  the  request  of  the  master,  instead  of 
committing  such  seaman,  to  cause  him  to  be  conveyed  on 
board  the  said  ship,  or  to  be  delivered  to  the  master,  for  the 
purpose  of  proceeding  on  the  voyage  ;  and  also  to  award  to 
the  master,  such  costs  incurred  in  the  apprehension  of  the 
seaman,  as  to  such  Justice  shall  seem  reasonable,  not  ex- 
ceeding, in  any  case,  the  sum  of  two  pounds,  exclusive  of 
gaol  fees  ;  which  shall  be  chargeable  against,  and  may  be 
abated  from  the  wages  to  grow  due  to  such  seaman." 

Sec.  9.    If  any  seaman,  after  having  signed  such  agree-  Forfeiture,  on 
nientas  aforesaid,  or  after  the  ship  on  board  which  he  shall  absence  from 
have  agreed  to  serve,  shall  have  left  her  first  port  of  clear- 
ance,  and  before  the  period  for  which  he  shall  have  agreed 
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to  serve,  shall  be  completed,  shall  wilfully,  and  without  leave 
absent  himself  from  the  ship,  or  otherwise  from  his  duty,  he 
shall,  (in  all  cases  not  of  absolute  desertion,  or  not  treated 
as  such  by  the  master,)  forfeit  out  of  his  wages,  to  the  mas- 
ter or  owner  of  such  ship,  the  amount  of  two  days  pay,  for 
every  twenty  four  hours  of  absence,  and  in  a  like  proportion 
for  any  less  period  of  time,  or  at  the  option  of  the  said  master, 
the  amount  of  such  expences  as  shall  have  been  incurred  in 
hiring  a  substitute  to  perform  his  work  ;  and  in  case  any  sea- 
man while  he  shall  belong  to  the  ship,  shall  without  sufficient 
cause,  neglect  to  perform  such  his  duty  as  shall  be  reason- 
ably required  of  him  by  the  master,  or  other  person  in  com- 
mand of  the  ship,  he  shall  be  subject  to  a  like  forfeiture  for 
every  such  oflence,  and  of  every  twenty  four  hours  continu- 
ance thereof ;  and  in  case  any  such  seaman,  after  having 
signed  such  agreement,  or  after  the  ship's  arrival  at  her  port 
of  delivery,  and  before  her  cargo  shall  be  discharged,  shall 
quit  the  ship  without  a  previous  discharge,  or  leave  from  the 
master  thereof,  he  shall  forfeit  to  the  master  or  owner,  one 
month's  pay  out  of  his  wages  ;  Provided  always,  that  no  such 
forfeitures  shall  be  incurred,  unless  the  fact  of  the  seaman's 
temporary  absence,  neglect  of  duty,  or  quitting  the  ship, 
shall  be  duly  entered  or  recorded  in  the  ship's  log-book  ; 
which  entry  shall  specify  truly  the  hour  of  the  day  at  which 
the  same  shall  have  occurred,  and  the  period  during  which 
the  seaman  was  absent  or  neglected  his  duty,  the  truth  of 
which  entry  it  shall  be  incumbent  on  the  owner  or  master,  in 
all  cases  of  dispute,  to  substantiate  by  the  evidence  of  the 
mate,  or  some  other  credible  witnesses." 
rorfeitures  ^^c.  11.    "  Every  seaman  who  shall  absolutely  desert 

fur  desertion,  the  ship  to  which  he  shall  belong,  shall  forfeit  to  the  owner 
or  master  thereof,  all  his  clothes  and  clFects,  which  he  may 
leave  on  board,  and  all  wages  and  emoluments  to  which  he 
might  otherwise  be  entitled, — provided,  the  circumstances 
attending  such  desertion  be  entered  in  the  log  book,  at  the 
time,  and  certified  by  the  signature  of  the  master  and  mate, 
or  other  credible  witness ;  and  that  an  absence  of  a  seaman 
from  the  ship,  for  any  time  within  the  space  of  twenty  four 
hours  immediately  preceding  the  sailing  of  the  ship,  without 
permission  from  the  master  thereof,  or  for  any  period  how- 
ever short,  under  circumstances  plainly  shewing  that  it  was 
his  intention  not  to  return  thereto,  shall  be  deemed  an  abso- 
lute desertion  ;  and  in  case  any  such  desertion  shall  take 
place  in  parts  beyond  the  seas,  or  out  of  this  Province,  and 
the  n^aster  of  the  ship  shall  be  under  the  necessity  of  engag- 
ing any  seaman  as  a  substitute  for  the  deserter,  at^  higher 
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rat(\of  wages  than  that  stipulated  in  the  agreement  to  be  paid 
to  the  seaman  deserting,  the  owner  or  master  of  the  sfiip  shall 
be  entitled  to  recover  from  the  deserter,  by  summary  pro- 
reeding  in  tlie  same  manner  as  wages  are  by  this  Act  made 
recoverable,  any  excess  of  wages  which  such  owner  or  mas- 
ter shall  pay  to  such  substitute,  beyond  the  amount  which 
would  have  been  payable  to  the  deserter,  in  case  he  had  duly 
j)erformed  his  service  pursuant  to  his  agreement,'^ 

III.      W  AGES. 

Sec.  7.    Whenever  any  seaman,  wlio  shall  have  re-  Liahilityo} 
ceived  an  advance  in  money,  on  liis  beinej  shipped  and  si<2;n- 

,  T  1  1  I    V  seaman. 

mg  the  usual  agreement,  and  for  whom  any  person  snail 
liave  become  surety,  and  as  such  subscribed  the  agreement 
by  this  Act  prescribed  and  required,  shall  neglect  or  refuse 
to  proceed  on  his  voyage,,  such  surety  shall  repay  any  ad- 
vance made  to  such  seaman  ;  and  if  the  master  or  owner  of 
the  ship  shall  be  compelled  to  procure  another  seaman,  and 
thereby  be  put  to  any  encreased  and  additional  expense,  be- 
yond the  w^ages  agreed  to  be  paid  to  the  seaman  so  neglect- 
ing or  refusing  to  proceed  on  his  voyage,  the  surety,  in  ad- 
dition to  paying  the  advance  of  money  made  to  the  seaman, 
shall  also  be  obliged  and  required  to  pay,  and  shall  pay,  any 
such  additional  expense  incurred  as  aforesaid  ;  Provided y 
the  said  additional  expense  do  not  exceed  in  the  whole,  one 
half  the  sum  of  money  so  advanced  to  such  seaman,  and 
which  the  surety  is  to  return. 

Sec.  8.  The  signature  of  any  party  becoming  such  Signatun^s  of 
surety,  subscribed  to  the  agreement,  opposite  to  the  name  of  actronTn^'*'^ 
the  seaman  for  whom  he  shall  become  surety,  in  the  proper  gainsulu>m. 
column  of  such  agreement,  shall  be  sufficient,  without  any 
other  agreement  or  contract,  to  render  the  said  surety  liable 
to  the  responsibilities,  and  for  the  payments  hc-rein  before 
mentioned  ;  and  if  any  surety  shall  neglect  or  refuse  to  fulfil 
such  responsibilities,  or  to  make  such  payments  as  aforesaid, 
when  thereto  liable,  it  shall  be  lawful  to  sue  such  surety,  in 
like  manner  and  before  the  same  Justice,  Justices,  or  Court, 
as  debts  of  the  like  amount  are  or  may  by  law  be  recoverable, 
and  on  production  of  such  agreement,  and  on  proof  of  the 
same  being  properly  executed  by  the  seaman,  as  herein  be- 
fore required,  and  on  proof  of  the  signature  and  execution 
tiiereof  by  the  surety,  and  also  on  proof  of  the  neglect  or  re- 
fusal of  the  seaman  to  proceed  to  sea,  on  the  voyage  in  such 
agreement  mentioned,  judgment  shall  be  given  against  such 
surety,  as  well  for  the  advance  paid  to  such  seaman,  as  for 
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any  such  additional  expense  as  may^iave  been  incurred,  to 
the  extent,  herein  before  mentioned,  together  with  costs  as 
allowed  by  law  in  cases  of  debt  of  the  like  amount. 
Assignment  Sec.  14.    Every  payment  of  wages  to  a  seaman  shall 

be  valid  in  law,  notwithstanding  any  bill  of  sale  or  assign- 
ment which  may  have  been  made  by  any  such  seaman,  of 
such  wages,  or  of  any  attachment  or  incumbrance  thereon  ; 
and  no  assignment  or  sale  of  wages,  made  prior  to  the  earn- 
ing thereof,  nor  any  power  of  attorney  expressed  to  be  ir- 
revocable for  the  receipt  of  any  such  wages,  shall  be  valid 
or  binding  upon  the  party  making  the  same. 
Act  in  amend-  the  beforementioned  Act  of  the  4  Vic.  c.  50,  the 

following  enactments  are  made  with  regard  to  wages  : 

Sec.  I.  Repeals  the  thirteenth,  sixteenth,  seventeenth, 
and  eighteenth  Sections  of  the  aforesaid  Act  of  the  6  W.  4, 
c.  48,  which  Sections  relate  exclusively  to  the  payment  and 
recovery  of  wages. 
Wapstobe  g^^^  q.    The  master  or  owner  of  every  ship  shall,  and 

paid  on  del.'-  -j^  ^ 

very  oi  cargo,  he  IS  hereby  required  to  pay  to  every  seaman  entering  mto 
such  contract  as  is  provided  in  and  by  the  said  Act,  the 
wages  due  to  such  seaman,  if  the  same  shall  be  demanded 
within  twenty-four  hours  after  the  seaman  shall  have  been 
discharged  by  the  master  or  owner,  or  the  cargo  shall  have 
been  delivered  ;  and  in  case  any  master  or  owner  shall  neg- 
lect or  refuse  to  make  payment,  in  manner  aforesaid,  he 
shall,  for  every  neglect  or  refusal,  forfeit  and  pay  to  the 
seaman  the  amour.t  of  two  days  pay  for  each  day,  not  ex- 
Penalir.  ceeding  ten  days,  during  which,  payment  shall,  without 
sufficient  cause,  be  delayed  beyond  the  period  at  which  such 
wages  are  hereby  required  to  be  paid,  as  aforesaid  ;  for  the 
recovery  of  which  forfeiture  the  seaman  shall  have  the  same 
remedies  as  he  is  by  law  entitled  to  for  the  recovery  of  his 
wages :  Frovided  always,  that  nothing  in  this  Act  contain- 
ed shall  extend  to  the  cases  of  ships  employed  on  voyages  for 
which  seamen,  by  the  terms  of  their  agreement,  are  com- 
pensated by  shares  in  the  profits  of  the  adventure. 
^Vagf's  lo  be         g^^^  all  cascs  of  wages,  not  exceeding- twentv 

rt^  CO  V  ti  Til  ul  tj  .* 

before  two  pounds,  which  shall  be  due  and  payable  to  a  seaman  for  his 
Jusiiceki  of  services  in  any  ship  as  aforesaid,  it  shall  be  lawful  for  any 
two  Justices  of  the  Peace,  in  any  part  of  this  Province,  near 
to  the  place  where  the  sliip  shall  have  ended  her  voyage, 
cleared  at  the  Custom  House,  or  discharged  her  cargo,  or 
near  to  the  place  where  the  master  or  owner  upon  whom  res- 
pectively tliC  claijn  is  made,  shall  l)e  or  reside,  upon  cor 
])laint  on  oath,  to  be  made  to  such  Justices,  by  any  such  sea 
man,  or  on  his  behalf^  declarsng  the  amount  of  wages  due  to 
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hifr<  as  aforesaid  :  and  that  the  same  have  been  demanded 
and  refused  to  be  paid  by  such  master  or  owner,  or  the  agent 
of  the  ship,  or  the  ]>erson  in  charge  thereof,  to  issue  a  writ  of  attach- 
atlachmeot  in  the  form  annexed  to  this  Act,  and  to  cause  the  ments. 
same  to  be  levied  on  the  goods  and  chattels  of  such  master 
or  owner,  and  for  v/ant  thereof,  on  the  ship  in  respect  of  the 
service  on  board  which  the  Vv'ages  are  claimed,  or  on  the 
tackle  or  apparel  thereof,  to  be  held,  or  sufficient  bail  to  be 
taken  in  stead  thereof,  to  abide  the  event  of  such  suit,  and  in 
and  by  such  writ  of  attachment,  or  v*'ithoat  such  writ,  if  not 
insisted  on  by  the  plaintiff,  then  in  and  by  the  usual  writ  of  ^  ^  mmon? 
summons  issued  by  Justices  of  the  peace,  but  directed  to  the    ^  umfnon?- 
sheriiT  of  the  county  or  his  deputy,  to  summon  sucli  master 
or  owner  to  appear  before  such  two  Justices  to  answer  such 
complaint,  and  upon  the  appearance  of  such  master  or  owner, 
or  in  default  thereof,  on  due  proof,  under  oath,  of  his  having 
been  so  summoned,  such  Justices  are  hereby  empowered  to 
examine  upon  oath  of  the  parties  and  their  respective  witnes-  r*«i'^'<^;s  to  be 
ses,  (if  there  be  any,)  touching  the  complaint  and  the  amount 
of  wages  due,  and  to  make  such  order  for  the  payment 
thereof,  v^dth  costs  as  hereafter  provided,  or  discharging  the 
defendant  with  his  costs,  as  shall  to  such  Justices  appear 
reasonable  and  just,  and  in  case  such  order  shall  not  be 
obeyed  within  tv/o  days  next  after  the  making  thereof,  it 
shall  be  lawful  for  such  Justices  to  issue  their  warrant  in  the 
form  annexed  to  this  Act,  directed  to  the  Sheriff  or  Deputy  Justires  to 
Sheriff  of  the  county,  to  levy  the  amount  of  the  wages  i-^^ue Warrant 
awarded  to  be  due,  with  tlie  costs,  by  distress  and  sale  of  pay^nienT*' 
the  goods  and  chattels  of  the  party  on  whom  such  order  for 
payment  shall  be  made,  rendering  to  such  party  the  overplus 
(if  any  shall  remain  of  the  produce  of  the  sale)  after  de- 
ducting thereout  all  the  charges  and  expenses  incurred  by 
the  distress  and  levy,  and  in  the  enforcement  of  the  Justi- 
ces' order ;  and  in  case  sufficient  distress  cannot  be  found,  it 
sliall  be  lawful  for  the  said  Justices,  in  and  by  their  said 
warrant,  to  cause  the  amount  of  the  said  wages  and  expen- 
ses to  be  levied  on  the  ship,  in  respect  of  the  service  on  Ship  liable. 
l)oard  which  the  wages  are  claimed,  or  the  tackle  and  appa- 
rel thereof ;  and  if  such  ship  shall  not  be  within  the  juris- 
diction of  such  Justices,  or  if  the  costs  of  the  defendant, 
when  awarded  to  him,  shall  not  be  paid,  then  the  said  Jus- 
tices are  hereby  empowered  to  cause  the  party  upon  whom 
the  order  for  payment  shall  be  made,  to  be  apprehended  plaintiff  in 
and  committed  to  the  common  gaol  of  the  county,  there  to  default  af 
remain,  witiiout  bail,  nntil  payment  shall  be  made  of  the  cJ;^"^^"J 
amount  of  the  wages  so  awarded,  and  of  all  costs  and  ex-  committed 
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penses  attending  the  recovery  thereof;  or  if  such  party  be 
the  plaintiff,  there  to  remain  for  the  space  of  tljree  clays,  or 
until  payment  shall  be  made  of  the  costs  awarded  to  the  de- 
fendant :  Provided  always,  that  neither  of  such  Justices 
shall  be  anywise  interested  as  part  owner,  consignee,  or 
otherwise,  in  the  ship  for  the  service  on  board  which  the 
wages  are  claimed,  or  be  of  kin  to  the  owner,  consignee  or 
master,  thereof. 

Sec.  4.  Any  party  plaintiff,  aggrieved  by  the  judg- 
ment of  the  said  Justices,  may  appeal  to  the  Supreme 
Court,  within  five  days,  without  giving  any  appeal  bond  or 
security  ;  and  all  proceedings  before  the  said  Justices  shall 
thereupon  be  stayed  ;  and  the  party  appellant  shall  enter 
his  appeal,  and  proceed  thereon  before  the  said  Supreme 
Court,  at  the  first  term  ;  and  the  Judges  thereof  shall  try 
the  cause  again,  and  give  final  judgment  thereon  ;  but  the 
defendant  or  defendants,  in  any  case,  shall  not  be  entitled 
to  such  appeal. 

Sec.  5.  The  fees,  to  be  taken  in  all  causes  before 
such  Justices,  for  the  recovery  of  seamen's  v»'ages  as  afore- 
said, shall  be  as  follows  : 


Justice's  Fees. 


On  Writ  of  Summons, — two  shillings. 

On  Writ  of  Attachment  and  Aflidavit,— three  sliilling^ 

On  Judgment,  for  both  Justices, — three  shillings. 

On  Warrant, — one  shilling. 

On  Subpoena,— one  shilhng. 


Attorney's 


Sheriff's. 


Attorney's  Fees, 

For  attending  Trial,  if  the  sum  awarded  be  less  than 
ten  pounds, — Eleven  shillings  and  eight  pence. 

If  ten  pounds,  or  upwards, — one  pound  three  shillings 
and  four  pence. 

Sheriff's  Fees, 

For  the  service  of  every  Writ  of  Summons, — one 
shilling  and  six  pence. 

For  levying  under  every  Writ  of  Attachment  and  Ser- 
vice,— six  shillings  and  six  pence. 

For  Attachment  Bond, — three  shillings. 

Poundage  on  all  monies  received  on  Wairanls, — one 
shilling  in  the  pound. 
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For  serving  Warrant, — five  shilliugs. 
Travel,— three  pence  per  mile. 

For  the  custody  of  any  ship,  or  tlic  tackle  or  apparel 
thereof, — five  shillings  per  day. 

Witnesses'  Fees. 


So  much,  as  in  the  discretion  of  the  Justices,  may  be  Witnesses, 
deemed  proper,  provided  the  same  do  not  exceed  two  shil- 
lings and  six  pence  for  each  day's  attendance,  and  travel 
per  mile,— three  pence. 

Sec.  6.    From  and  after  the  passing  of  this  Act,  no  .rurisdiction 
suit,  for  the  recovery  of  wages  of  any  seaman  for  his  ser-  ra7ty'^ctul"t'in 
vices  on  board  of  any  ship  or  vessel  belonging  to,  or  regis-  Suits  under 
tered  in,  this  Province,   unless  the  same  exceed  twenty  twentypounds 
pounds,  shall  be  brought  in  the  Court  of  Vice  Admiralty. 

Sec.  7.    In  any  case  where  an  Attachment  shall  be  Seamen  to 
issued  under  this  Act,  the  levy  of  such  Attachment  shall  be  j-'^^^J^^j^,^'"'* 
and  be  deemed  to  give  to  the  seaman,  at  whose  suit  the  aT'in'^Couri^of 
same  shall  be  issued,  the  same  lien  and  preference  on  and  ViceAdmiial- 
in  respect  of  the  ship,  her  tackle,  apparel  or  furniture,  as  if 
such  seaman  had  proceeded  in  the  Court  of  Vice  Admiralty. 

Sec.  8.  In  case  a  Bill,  now  before  the  Legislature,  Mayor'sCourt 
entitled,  an  Act  to  incorporate  the  Town  of  Halifax,  shall  1" J 

II  1-1  t  ■>    diction  inCity 

pass  mto  a  law,  then,  and  m  such  case,  so  soon  as  the  Mayor  s  of  Halifax. 
Court,  in  such  Bill  mentioned,  shall  be  established  and  in 
operation,  all  the  powers  and  duties  hereby  conferred  upon 
two  Justices  of  the  Peace  shall  be  exercised  by  such  Mayor's 
Court,  within  the  jurisdiction  of  such  Court ;  and  any  writ, 
order,  or  warrant,  herein  mentioned  and  referred  to,  shall 
be  issued  froin,  and  made  by,  such  Court;  and  such  writs 
and  warrants,  in  all  cases,  to  be  directed  to  the  City  Marshall, 
and  signed  by  the  City  Clerk. 

Sec.  9.    This  Act  shall  not  go  into  operation,  or  be  of  Suspending 
any  effect,  until  Her  Majesty's  pleasure  shall  be  made  known 
tliereon.  PerpetuaL 

As  it  is  directed  that  the  sums  which  the  sureties  for  a 
seaman  mtiy  be  liable  to  pay,  in  consequence  of  his  default, 
shall  be  recovered  in  a  summary  manner,  as  debts  of  the  like 
amount,  the  same  proceedings  and  Forms  must  be  used  for 
such  recovery,  before  a  Justice  or  Justices,  as  in  the  case  of 
other  debts  sued  for  before  them,  and  for  which,  see  Title, 
Summary  Trials, 
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The  requisite  Forms  in  suits  for  the  recovery  of  seameirsS 
wages  pursuant  to  the  Act  last  recited  will  be  found  at  the 
end  of  this  Title. 

IV.  Secreting  Seamen. 

By  Sec.  12,  of  the  before  mentjoned  Act  of  the  6  W", 
4,  c.  48.  "  If  any  person  shall,  either  on  ship  board,  or 
on  shore,  harbour  or  secrete  a  seaman,  who  shall  have  sigii  • 
ed  an  agreement  to  proceed  on  a  voyage  to  parts  beyond  the 
seas,  and  shall  have  deserted  or  absented  himself  without 
leave  from  his  ship,  knowing,  or  having  reason  to  believe 
him  to  be  a  deserter,  or  to  be  absent  without  leave,  every 
person  so  offending,  shall  for  every  such  seaman  so  harbour- 
ed or  secreted,  forfeit  and  pay  twenty  shillings  ;  and  no  debt 
exceeding  in  amount  five  shillings,  incurred  by  any  seaman^ 
after  he  !?ha{l  have  signed  any  such  agreement  as  aforesaid, 
shall  be  recoverable  until  the  voyage  agreed  for  shall  have 
been  concluded ;  nor  shall  it  be  lawful  for  any  keeper  of  a 
public  house,  or  of  a  lodging  house  for  searnen,  to  withhold 
or  detain  any  chest,  bed,  or  bedding,  clothes,  tools,  or  other 
effects  of  any  seaman,  for  any  pretended  debt  alleged  to 
have  been  contracted  by  any  such  seaman,  and  in  case  any 
such  chest,  bed,  bedding,  clothes,  tools,  or  ejects  as  afore- 
said, shall  be  withheld,  or  detained  contrary  to  this  Act,  it 
shall  be  lawful  for  any  Justice  of  the  Peace,  in  any  part  of 
this  Province,  upon  complaint  on  oath  to  be  made  by  any 
such  seaman,  or  on  his  behalf,  to  enquire  into  the  matter, 
and  if  he  shall  see  right,  by  warrant  under  his  hand  and  seal, 
to  cause  any  such  property  or  efiects  so  withheld  or  detained 
contrary  to  this  Act,  to  be  seized  and  delivered  over  to  the 
seaman." 

Note.  The  form  of  a  complaint  of  tfie  detainer  of 
the  seaman's  effects,  contrary  to  the  foregoing  clause,  and 
also  of  the  warrant  for  seizing  such  efiects,  will  be  found  at 
the  end  of  the  Title, 

V.  Sickness  w  Seamen. 

By  Sec.  19  of  the  same  Act  of  the  6  W.  4.  "  Every 
ship  belonging  to,  and  saiiing  from  this  Province,  to  any 
place  out  of  the  same,  sh.all  have  and  keep  constantly  on 
board  the  same,  a  suflicient  supply  of  medicines,  suitable  to 
accidents  and  diseases  arising  on  sea  voyages,  which  shull 
be  renewed  from  lime  to  time  as  simll  l>e  requisite  ,  and  iii 
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case  any  defauU  shall  be  made  in  providing  or  keeping  gup- 
plied  such  medicines,  or  in  case  any  of  the  seamen  shall  re- 
ceive any  hurt  or  injnry  in  the  service  of  the  ship,  the  ex- 
pense of  providing  the  necessary  surgical  and  medical  advice 
and  attendance,  and  medicines,  which  the  seaman  shall 
stand  in  need  of,  until  he  shall  have  been  cured,  or  shall 
have  been  broug'at  back  to  some  part  of  this  Province,  shall 
be  borne  and  defrayed  by  the  ovi^ner  and  m.aster  of  the  ship, 
or  one  of  them,  without  any  deduction  whatever  on  that 
account  from  the  seaman's  wages." 

VL    Discharging  and  leaving  Seamen  abroad. 

Sec.  20  of  the  said  last  mentioned  Act.    "  No  master 
of  any  ship,  belonging  to,  or  owned  in  this  Province,  siiali 
discharge  any  person  of  his  creiv,  whether  British  subject,  or 
foreigner,  at  any  port  or  place  in  any  of  His  Majesty's  do- 
minions out  of  this  Province,  without  the  previous  sanction 
in  writing  of  the  Governor,  Secretary,  or  other  ofiicer  ap- 
pointed in  that  behalf  by  the  Government  there,  or  of  the 
j    principal  officer  of  the  Customs,  or  of  two  respectable  mer- 
chants resident  at,  or  nearest  to  the  port  or  place  where 
such  ship  shall  be  ;  nor  siiall  he  discharge  any  such  person 
I   at  any  other  place  out  of  this  Province,  without  the  like  pre- 
vious sai5ction  in  writing  of  Flis  Majesty's  minister,  consul, 
or  vice  consul  there,  or  of  two  respectable  merchants  there, 
all  which  said  several  functionaries  and  merchants,  are  here- 
by authorised  in  a  summary  way,  to  enquire  into  the  grounds 
of  any  such  proposed  discharge,  by  examination  on  oath, 
1   and  thereupon  to  grant  or  refuso  such  sanction,  according  to 
'   their  discretion,  having  regard  to  the  objects  of  this  Act. 

Sec.  21.    No  such  master  shall  be  at  liberty  to  leave 
behind  at  any  place  abroad,  either  on  shore,  or  at  sea,  any 
person  of  his  crew  as  aforesaid,  on  the  plea  of  such  person 
not  being  in  a  condition  to  proceed  on  tlie  voyage,  or  having 
;  deserted  from  the  ship  or  otherwise  disappeared,  unless 
i   upon  a  previous  certificate  in  writing  of  one  of  such  func- 
I   tionaries  or  merchants  as  aforesaid,  if  there  be  any  such  at 
or  within  a  reasonable  distance  from  the  place  where  the 
ship  shall  then  be,  if  there  be  time  to  procure  the  same,  cer- 
tifying that  such  person  is  not  in  Rr.ch  condition,  or  has  de- 
j  serted  or  disappeared,  and  cannot  be  brought ;  and  all  such 
I  lunctionaries  and  merchants  as  aforesaid  are  hereby  autho- 
rised, on  the  application  of  aijy  such  master,  to  enquire,  by 
examination  on  oath,  into  the  circumstance,  and  to  give  or 
refuse  such,  certiiicatc,  according  to  the  result  of  such  cx- 
i  anunalioii."' 
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VIL    Penalties  and  Foufeitqiies. 

Sec.  4  of  the  same  Act.  "  If  any  master  of  any  sucli 
ship  as  aforesaid,  shall  carry  out  to  sea,  any  seaman,  (ap- 
prentices excepted,)  without  having  first  entered  into  such 
agreement  as  is  hereby  required,  lie  shall  for  every  such  of- 
fence forfeit  and  pay  the  sum  of  five  pounds,  for  or  in  re- 
spect of  every  such  seaman  he  shall  so  carry  out  contrary  to 
this  Act ;  and  if  any  master  shall  neglect  to  cause  the  agree- 
ment to  be  distinctly  read  over  to  each  such  seaman,  as  by 
this  Act  lie  is  enjoined,  he  shall  for  every  such  neglect  for- 
feit and  pay  the  sum  of  five  pounds;  and  if  any  master 
shall  neglect  to  deposit  v^'ith  the  Collector  of  the. Customs,  a 
copy  of  the  agreement  hereby  required  to  be  made  and  de- 
posited as  aforesaid,  or  shall  vi^il fully  deposit  a  false  copy  of 
any  such  agreement,  he  shall,  for  every  sucli  neglect  or  of- 
fence, forfeit  and  pay  the  sum  of  five  pounds.^' 
Murine!- of  Sec.  JO.    "In  all  cases  where  t'le  Seaman  shall  have 

aKrHrtiumr'g  contracted  for  woffcs  bv  the  vovaore  or  by  the  run,  and  not  by 
{Seamen.  '  ti^G  mooth  or  Other  stated  period  oi  time,  the  amount  or  lor- 
feitores  to  be  incurred  by  Seamen  under  this  Act,  shall  be 
ascertained  in  manner  following,  that  is  tosa}'  : — if  the  whole 
time  spent  in  the  voyage  agreed  upon  shall  exceed  one  ca- 
lendar month,  the  forfeiture  of  one  month's  pay,  expressed 
in  this  Act,  shall  be  accounted  and  taken  to  be  a  forfeiture 
of  a  sum  of  money  bearing  the  same  proportion  to  the  whole 
wages,  as  a  calendar  month  shall  bear  to  the  whole  time  spent 
in  the  voyage  ;  and  in  like  manner,  a  forfeiture  of  two  days 
{.)ay,  or  less,  shall  be  accounted  and  taken  to  be  a  forfeiture 
of  the  sum  bearing  the  same  proportion  to  the  whole  wages, 
as  the  same  period  of  time  shall  bear  to  the  whole  time  spent 
in  the  voyage  ;  and  if  the  whole  time  spent  in  the  voyage, 
shall  not  exceed  one  calendar  month,  the  forfeiture  of  one 
moDlh's  pay  shall  be  accounted  and  taken  to  be  a  forfeiture 
of  the  whole  wages  contracted  for;  and  if  such  time  shall 
]]0t  exceed  two  days,  the  forfeiture  of  two  days  pay  shall  be 
accounted  and  taken  to  be  a  forfeiture  of  the  whole  wages 
contracted  for,  and  the  master  is  hereby  authorised  to  abate 
tlie  amount  of  all  the  forfeitures  herein  before  enacted,  out 
of  tlic  wages  of  any  Seaman  incurring  the  same." 
Certificate  to  Sec.  15.  "  Upon  the  discharge  of  a  seaman  from  the 
h^'di  xV-'rn "  ^^^'^^  which  he  shall  have  served,  he  shall  be  entitled  to  re" 
iih  K«,c  i..igL.  ^^.^^  t!ie  master  a  certificate  of  his  service  and  dis- 

charge, specifying  the  period  of  service,  and  the  time  and 
])lace  of  the  discharge  of  sucli  seaman  ;  which  certificate 
shall  be  signed  by  the  master,  and  if  any  master  shall  refuse 
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to  give  su(ih  certificate  to  any  such  seaman,  witliout  liaving 
reasonable  cause  for  iiis  refusal,  he  sitall,  for  every  such  of- 
fence, forfeit  and  pay  to  him,  tlie  sum  of  five  pounds." 

Sec.    26.    All   penalties  and  forfeitures  imposed  by  Mannor  ofip- 
this  Act,  and  for  the  recovery  whereof  no  specific  mode  is  p"^^'' 
herein  before  provided,  shall  and  may  be  recovered,  with  !lui'es"^&c  " 
costs  of  suit,  in  manner  following,  that  is  to  say, — All  penal- 
ties and  forfeitures  not  exceeding  ten  pounds,  shall  be  re- 
coverable at  the  suit  of  any  person,  by  information  and  sum- 
mary proceeding  before  any  three  Justices  of  the  Peace,  in 
any  part  of  this  Province,  for  the  connty  where  the  offence 
shall  be  committed,  or  where  the  offender  shall  be,  which 
Justices  shall  have  full  power  to  levy  the  amount  of  any  such 
penalty  or  forfeiture,  and  costs,  by  distress  and  sale  of  the 
offender's  goods,  or  by  commitment  of  the  offender,  for  the 
non  payment  of  the  amount  ;  and  all  penalties  and  forfeitures 
exceeding  ten  pounds,  shall  and  may  be  recovered  v^^ith  costs 
of  suit  in  any  Court  of  Record  ;  and  all  penalties  and  forfei- 
tures mentioned  in  this  Act,  for  which  no  specific  applica- 
tion is  herein  before  provided,  shall  when  recovered,  be  paid 
and  applied  in  manner  following, — one  moiety  thereof  shall 
1  be  paid  to  the  informerj  or  person  upon  whose  discovery  or 
j  information  the  same  shall  be  recovered,  and  the  residue 
1  shall  be  paid  over  to  the  Commissioners  or  Overseers  of  the 
j  poor  for  the  town  or  place  wherein  the  offence  shall  have 
I  been  committed,  or  the  offender  shall  be  sued.  Provided 
i  always,  that  it  shall  be  lawful  for  the  Court  before  which, 
i  or  the  Justice  or  Justices  before  whom,  any  proceedings  shall 
be  instituted  for  the  recovery  of  any  pecuniary  penalty  im- 
posed by  this  Act,  to  mitigate  or  reduce  such  penalty,  as  to 
such  Court  or  Justices  respectively  shall  appear  just  and  reason- 
I  able,  in  such  manner  however,  that  no  such  penalty  shall  be 
:j  reduced  below  one  half  of  its  original  amount ;  And  provided 
'  also,  that  all  proceedings  so  to  be  instituted,  shall  be  com- 
->  menced  v^^ithin  two  years  next  after  the  commission  of  the 
offence,  or  within  six  calendar  months  after  the  return  of  the 
offender  to  this  Province,  if  such  offence  shall  have  been 
s  committed  without  the  limits  thereof." 

By  Sec.  27,  it  is  enacted,  that  this  Act,  and  nothing 
j  therein  c^tained,  shall  extend  to  any  ship  trading  coastwise 
between  any  port  of  this  Province,  and  any  other  port  or  ports 
thereirj,  or  to  any  ship  which  by  the  Act  passed  in  the  fourth 
year  of  His  present  Majesty's  reign,  entitled,     An  Act  for 
!  the  suppQi't  aufi  iegulation  of  Light  Houses,"  is  directed  to 
(  pay  duty  under  such  Act,  as  a  coasting  vessel.  Perpetual. 
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rSiOTE.  For  tlie  recovery  of  the  penalties  directed  hy 
the  foregoing  Act  to  be  saed  for  before  ihree  Justices,  the 
same  proceedings  must  be  observed,  and  the  same  genera] 
Forms  will  serve,  as  in  other  similar  cases  for  the  recovery  of 
penalties  before  Justices  ;  for  which  proceedings  and  Forms, 
see  respectively.  Titles, — Information,  Summons,  Conviction, 
Distress,  Commitment. 

Form  of  Complaint  of  refusal  of  a  Seaman  to  join  his  Ship, 
pursuant  to  Ariidss  of  Agreement : — On  Sec.  6,  of 
the  foregoing  Statute,  6  If.  4,  c.  48. 

County  of  )        The  information  and  complaint  of  A.  L, 

5  at  present  of  ,  in  the  said  county,  master 

of  the  ,  called  the  ,  belonging  to  the  port  of  , 

in  this  Province,  and  now  lying  in  this  port  of  ,  in  the 

said  county,  made  on  oath  this  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eiglit  hundred  and  ,  before 

me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  county  aforesaid. 

The  said  deponent  saith,  that  A.  S.,  who  has  signed 
articles  of  agreement,  and  is  now  under  the  same,  as  a  sea- 
man of  the  said  '—  ,  called  the   ,  for  a  voyage  from 

the  port  of  ,  in  this  Province  to  ,  in  the  ,  hath 

neglected  and  refused,  and  still  doth  neglect,  to  join  and  go 

on  board  of  the  said   ,  in  order  to  proceed  in  lier  on  the 

said  voyage,  pursuant  to  his  said  agreement.  And  hereupon 
the  said  A.  L,  prayeth  tfie  warrant  of  me  the  said  Justice, 
to  issue  against  the  said  A.  S.,  to  api)rehend  and  bring  him 
before  me,  to  answer  unto  the  said  complaint. 

A.  L 

Before  me, 

A.  M.,  J.  P. 

JVarrant  thereon. 

County  of  )        To  each  and  every  of  the  Constables  of  the 

5  township  of  ,  in  tlie  said  countv. 

[Seal.]  "  I 

Whereas  information  and  complaint  on  oath  hath  on  j 

this  —  day  of  ,  in  the  year  of  our  Lord  one  thousand  \ 

eight  hundred  and   ,  been  made  before  me,  A.  M.,  \ 

Esquire,  one  of  Pier  Majesty's  Justices  of  the  Peace  in  and  | 

for  the  said  county  of   ,  by  A.  L,  at  present  of  ,  \ 

in  the  said  county,  master  of  the   called  the  ,  be- 

longii«»g  to  the  port  of  ,  in  this  Province,  and  now  ly- 1 
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ingin  this  port  of- — ^  in  the  said  county,  that  A.  S.,  who 
has  signed  articles  of  agreement,  and  is  now  under  the  same 
as  a  seaman  of  the  said     ,  for  a  voyage  from  the  port  of 

  in  this  Province,  to  — in  the        ,  hath  neglected 

and  refused,  and  still  doth  neglect  to  join  and  go  on  board 
of  the  said  — — ,  in  order  to  proceed  in  her  on  the  said 
voyage,  pursuant  to  his  said  agreement,  contrary  to  the  Sta- 
tute in  such  case  provided :  These  nte  therefore  to  require 
and  command  you  the  said  Constables,  and  every  of  you, 
forthwith  to  make  diligent  search  after,  and  to  apprehend 
the  said  A.  S.,  and  to  bring  him  before  me,  to  answer  unto 
the  said  complaint,  and  to  be  further  dealt  withal  according 
to  law.    Herein  fail  you  not.    Given  under  my  hand  and 

seal,  at  —  aforesaid,  the  day  and  year  first  above  written. 

A.  M.,  J.  P. 

Commitment  on  the  foregoing  complaint,  on  Seaman''s  re- 
fusal to  join  the  ShijJ. 

County  of  ^        A.  M.,  Esquire,  one  of  the  Justices  of  our 
)  Lady  the  Queen,  assigned  to  keep  the  peace 
[Seal.]         within  the  said  county ;  To  the  keeper  ot  the 

common  gaol  at  in  the  said  county, — These  are  in  Her 

Majesty's  name  to  charge  and  command  you,  that  you  re- 
ceive into  your  said  gaol,  the  body  of  A.  S.,  a  seaman  be- 

longing  to  the  — ,  called  the  ,  belonging  to  the  port 

of  in  this  Province,  and  now  lying  in  this  port  of  ^, 

which  said  A.  S.,  has  been  apprehended  on  my  warrant  and 
brought  before  me,  on  the  complaint  of  A.  I.,  master  of  the 

said  —  for  neglecting  and  refusing  to  join  the  said  ship, 

in  order  to  proceed  in  her  on  a  voyage  from  the  port  of  — - — 

in  this  Province,  to  in  the  — — ,  pursuant  to  articles 

of  agreement  entered  into  by  him  the  said  A.  S.,  toserveas 

such  seaman  on  board  of  the  said  — ,  for  the  said  voyage, 

which  said  complaint  hath  on  this  day  been  duly  examined 
into  and  fully  proved  before  me,  and  which  said  A.  S.,  still 
refuses  to  join  the  said  ■  ■  ■,  and  to  serve  as  such  seaman 
on  board  of  her  for  the  said  voyage,  and  him  the  said  A.  S., 
safely  keep  at  hard  labour  in  the  said  gaol  for  the  space  of 

 days,  pursuant  to  the  Statute  in  such  case  mude  and 

provided.    Herein  fail  you  not.    Given  under  my  liand  and 

seal,  at — —  aforesaid,  on  this  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  >  . 

A,  M.,  J.  P. 

Note.    If  the  charge  is  for  refusing  to  proceed  on  the 
61 
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voyage,  or  for  absence  from  the  ship  without  leave,  the 
Complaint,  Warrant,  and  Commitment,  must  be  filled  up 
accordingly. 

Complaint  of  a  Seaman  to  recover  Wages :  Pursuant  to 
Sec,  3  of  the  before  recited  Act,  of  the  4  Vic.  c.  50. 

County  of)        The  complaint  of  C.  D.  of  in  the 

5  said  county,  mariner,  made  on  oath  this  —  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and   ,  before  us  A.  M.  and  A.  R.,  Esquires,  two  of 

Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county. 

The  said  deponent  saith,  that  A.  B.  of    in  the 

county  of  ,  master  of  the  called  the  ,  be- 
longing to  the  port  of  ,  in  this  Province,  is  justly  and 

truly  indebted  to  this  deponent,  in  the  sum  of   ,  for 

wages  due  and  payable  to  this  deponent  from  the  said  A.  B. 
as  master  of  the  said  vessel,  for  the  service  of  this  depo- 
nent, done  and  performed  by  him  as  a  hired  seaman  on 

board  of  the  said  vessel,  on  a  voyage  from  in   , 

to          in  ,  and  that  the  said  amount  of  wages  hath 

been  demanded  from  the  said  A.  B.,  but  the  said  A.  B. 
hath  hitherto  refused  to  pay  the  same,  or  any  part  thereof, 
to  this  deponent.  A.  S. 

Before  us, 

A.  M.,  J.  P. 
A.  R.,  J.  P. 

If  the  seaman  merely  requires  a  Writ  of  Summons  for 
the  party  complained  of,  the  following  must  be  the  Forrp 
thereof. 

County  of)        To  the  Sheriff  of  the  said  county  of  , 

)  or  his  deputy. 

[Seal.] 

[Seal.]       You  are  hereby  required  to  summon  A.  B.  of 

 ,  in  the  said  county,  master  of  the          called  the 

 ,  to  appear  before  us  on  the  —  day  of  ,  at  — 

o'clock  in  the  ,  to  answer  to  C.  D.  in  the  sum  of  , 

and  make  return  hereof  on  or  before  said  day.  Witness 

our  hands  and  seals,  the  —  day  of  ,  in  the  year  of 

our  Lord   . 

A.  M.,  J.  P. 
A.  R.,  J.  P. 
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Should  a  Writ  of  Attachment  be  required,  the  follow- 
ing is  the  Form  thereof,  prescribed  and  set  forth  in  the 
Statute  last  recited. 

Attachment, 

County  of  >        To  the  Sheriff  of  the  county  of   or 

5  his  deputy. 

[Seal.] 

[Seal.]  These  are  to  require  and  command  you,  that 
you  attach  the  goods  and  chattels  of  A.  B.,  and  for  want 

thereof,  the  ship  or  vessel  called  the  ,  or  the  tackle  and 

apparel  thereof,  to  the  value  of  ,  and  also  that  you 

summon  the  said  A.  D.,  to  appear  before  us,  at  ,  on 

the  —  day  of  ,  at  —  o'clock  in  the  ,  to  answer  to 

the  complaint  of  C.  D.,  in  the  said  sum,  alleged  to  be  due 
to  him  by  the  said  A.  B.,  for  his  wages  as  a  seaman,  and 
make  return  hereof  on  or  before  the  said  day.  As  witness 
our  hands  and  seals,  the  —  day  of  ,  A.  D.  . 

A.  M.,  J.  P. 

A.  R.,  J.  P. 

The  following  may  serve  as  the  Form  of  an  Order  for 
payment  of  wages,  on  a  hearing  of  the  foregoing  complaint. 

County  of  >        Upon  hearing  the  complaint  ofC.  D.,  late 

5  seaman  on  board  of  the  •,  called  the  , 

belonging  to  the  port  of  in  this  Province,  and  whereof 

A.  B.  of  — is  master,  stating  and  complaining,  that  a 
sum  of  money  is  due  and  owing  to  him  the  said  C.  D.,  from 
the  said  A.  B.,  as  such  master,  for  the  wages  of  the  said  C. 
D.,  for  his  services  as  a  hired  seaman  of  the  said  vessel,  on 

a  certain  voyage  from  — - — » in  — ,  to  — —  in  the  , 

the  said  A.  B.,  having  been  duly  summoned  to  appear  be- 
fore us,  to  answer  unto  the  said  complaint ;  and  after  due 
hearing  and  examination  of  all  the  allegations  and  proofs  ad- 
duced before  me,  touching  the  said  complaint,  and  on  fully 
considering  of  the  same,  we  do  find  and  adjudge,  that  the 

sum  of   is  justly  due  and  owing  by  the  said  A.  B.,  to 

the  said  C.  D.,  as  wages  for  his  service  as  such  seaman  of 
the  said  vessel,  on  the  aforesaid  voyage.  And  we  do  there- 
fore, in  pursuance  of  tlie  Statute  in  such  case  provided, 
hereby  adjudge  and  order  that  the  said  A.  B.,  do  pay  to  the 

said  C.  D.,  the  said  sum  of  — — and  also  the  sum  of  , 

being  for  the  costs  of  the  said  C.  D.,  by  him  in  his  said  suit 
against  the  said  A,  B.,  in  this  behalf  expended,  and  by  us 
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taxed  and  allowed.    Given  under  our  hands  at  ,  in  the 

said  county,  the  —  day  of  ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

A.  R.,  J.  P. 

Directions,  Although  the  Statute  does  not  require  that  a  copy  of 

the  order  should  be  served  on  the  defendant,  or  that  any  for- 
mal notice  of  it  should  be  given  to  him,  yet  in  case  he  was 
not  present  at  the  hearing  of  the  suit  and  the  giving  of  the 
order,  it  would  seem  to  be  most  proper,  as  well  as  safe,  that 
either  one  or  the  other  should  be  done,  by  or  .on  behalf  of  the 
seaman,  before  the  warrant  to  levy,  is  issued,  especially,  as 
by  the  terms  of  the  Act,  the  warrant  is  not  to  issue,  until  af- 
ter the  expiration  of  two  days  from  the  making  of  the  order, 
without  its  being  obeyed.  The  Justices  must  tax  and  allow 
to  the  complainant,  his  costs  in  the  suit,  according  to  the  be- 
fore recited  table  of  fees,  set  forth  in  the  Act. 

If  the  money  is  not  paid  within  two  days  after  the  mak- 
ing of  the  order,  the  following  warrant  must  be  issued,  being 
the  Form  thereof  given  in  the  said  Act  of  4  Vic.  c.  50. 

Warrmit. 

County  of  >        To  the  SherilF  of  the  county  of  ,  or 

5  his  Deputy. 

[Seal.] 
[Seal.] 

W HERE  AS  an  order  was  made  by  us,  on  the  —  day  of 

 ,  directing  A.  B.,  to  pay  to  C.  D.,  the  sum  of  , 

which  order  hath  not  been  obeyed  ;  These  are  to  command 
and  require  you,  to  levy  from  off  the  goods  and  chattels  of 
the  said  A.  B.,  the  said  sum,  with  your  fees,  by  sale  of  the 
said  goods  and  chattels,  after  duly  advertising  the  same  for 
three  days  at  the  least.  And  for  want  thereof,  you  are  here- 
by commanded  to  levy  the  said  amount,  with  your  fees,  on 

the  ship  or  vessel  called  the  ,  or  the  tackle  and  apparel 

thereof,  if  to  be  found  within  our  jurisdiction,  by  sale  of  the 
said  tackle  and  apparel,  or  any  part  thereof,  after  duly  ad- 
^  vertising  the  same  as  aforesaid  ;  and  for  want  thereof,  you 

are  hereby  commanded  to  take  the  body  of  the  said  A.  B., 

and  him  to  commit  to  Her  Majesty's  gaol  in  ,  there  to 

remain  until  he  pay  the  sum  above  mentioned,  with  your 
fees,  or  be  discharged  therefrom  according  to  law.  As 

witness  our  hands  and  seals,  the  —  day  of  ,  in  the  year 

of  our  Lord  , 

A.  M.,  J.  P. 
A.  R.,  J.  P. 
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If  the  suit  is  against  the  owner  of  the  vessel,  instead  of 
the  master,  the  foregoing  Forms  must,  of  course,  be  filled  up 
accordingly. 

Complaint  of  a  Seaman,  of  his  Clothes,  4"C.  being  detained  : 
I  on  Sec,  \2  of  the  6  W,  4,  c.  48. 

\;  County  of  ^        The  information  and  complaint  of  A.  S., 

^  5  at  present  of  ,  in  the  said  county,  mariner, 

made  on  oath,  before  me  A.  M.,  Esquire,  one  of  Her  Ma- 
jesty's  Justices  of  the  Peace  in  and  for  the  said  county,  on 

I,  the  —  day  of  in  the  year  of  our  Lord  one  thousand 

f   eight  hundred  and  — — . 

The  said  complainant  saith,  that  A.  O.,  of  ,  in  the 

[r  said  county,  innkeeper,  hath  in  his  custody  and  possession, 
I  one  chest  of  this  complainant,  containing  the  following  arti- 
cles  of  the  wearing  apparel  of  the  complainant,  namely, — one 
I  blue  cloth  jacket, — [here  enumerate  the  principal  articles,] 
y  and  sundry  other  goods  of  the  complainant,  and  also  hath  in 
t;    his  said  possession,  the  following  articles  of  the  bedding  of 

j    the  complainant,  one  mattrass  -— ,  all  which  said  articles, 

the  ssid  A.  O.,  unlawfully  withholds  and  detains  from  him 
the  said  complainant,  although  he  the  complainant  hath  de- 
maodedthe  same  from  the  said  A.  O. 

And  hereupon  the  said  complainant  requireth  the  war- 
rant of  me  the  said  Justice,  for  seizing  and  delivering  over 
to  him  his  aforesaid  goods  and  effects. 

A.  S. 

Before  me, 

A.  M.,  J.  P, 

On  this  complaint  bemg  made,  the  Justice  may,  if 
convenient,  and  urgency  requires,  send  for  tlie  party  com- 
plained of,  and  at  once  enquire  into  the  matter  as  directed 
by  the  Act,  or  if  time  permit,  and  circumstances  require, 
may  issue  a  Summons  for  the  purpose,  after  the  following 
Form. 

Summons, 

County  of  }        To  A.  C,  one  of  the  Constables  of  the 
5  township  of  — — ,  in  the  said  county. 

[Seal.] 

Wherea.5  complaint  on  oath  hath  this  day  been  made 
before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  county,  by  A.  S.,  at  pre- 
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sent  of  — — in  the  said  county,  mariner,  that  A.  O.  of 

■  ,  in  the  said  county,  innkeeper,  hath  in  his  possession 

one  chest  of  the  complainant,  containing  one  blue  cloth 

jacket,  ■,  and  sundry  other  goods  of  the  complainant, 

and  also  hath  in  his  possession,  sundry  articles  of  the  bed- 
ding of  the  complainant,  all  of  which  he  unlawfully  with- 
holds and  detains  from  the  said  complainant,  contrary  to 
the  Statute  in  such  case  provided  :  These  are  therefore  to 
require  you,  forthwith  to  summon  the  said  A.  O.  to  appear 

before  me,  at  my  ,  at   ,  in  the  said  county,  on  the 

—  day  of   ,  at  —  o'clock  in  the  ,  to  answer  to 

the  said  complaint,  and  that  such  further  proceedings  there- 
in may  be  had,  as  are  by  law  directed.    Herein  fail  not. 

Given  under  my  hand  and  seal,  at   ,  the  —  day  of 

—  ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

Warrant  thereon,  to  seize  and  deliver  to  the  Seaman  his 

Effects. 

County  of  )        To  A.  C,  one  of  the  Constables  of  the 

5  township  of   in  the  said  county,  and  to 

[Seal.]         the  other  Constables  of  the  said  township. 

Whereas  on  complaint  made  on  oath  before  me,  A. 
M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  county,  by  A.  S.  of    aforesaid,  ma- 

riner, and  on  due  enquiry  and  examination  into  the  same, 
by  and  before  me,  pursuant  to  the  Statute  in  such  case  pro- 
vided, it  duly  appears  to  me  the  said  Justice,  that  A.  0» 
of   ,  in  the  said  county,  innkeeper,  unlawfully  with- 
holds and  detains  in  his  custody  and  possession,  one  chest 

of  the  said  A.  S.,  containing  one  blue  cloth  jacket   

and  sundry  other  goods  of  the  said  A.  S.,  and  likewise  so 
detains  the  following  articles  of  the  bedding  of  the  said  A.  S. 
 contrary  to  the  said  Statute  :  These  are  there- 
fore to  authorize  and  require  you,  to  make  diligent  search 
after  the  said  chest  and  other  goods  and  effects  before  men- 
tioned, and  if  required,  that  you  do  with  necessary  and  pro- 
per assistants,  enter  in  the  day  time  into  the  dwelling  house 
and  other  premises  of  the  said  A.  O.,  and  there  diligently 
search  for  the  said  chest  and  other  goods  of  the  said  A.  S.  ; 
and  if  the  same,  or  any  part  thereof,  shall  be  found  upon 
such  search,  that  you  do  seize  and  take  the  same  into  your 
custody,  and  that  you  forthwith  deliver  over  the  same  to  the 
said  A.  S.,  and  for  so  doing  this  shall  be  your  warrant. 


SEAMEN,  (merchant.) 


487 


Herein  fail  not.    Given  under  my  hand  and  seal,  at  - 

on  the  —  dav  of   ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 


SEARCH  WARRANT,  see  WARRANT. 


SERVANTS. 

I.  Aprrentices. 
n.    Hired  Servants, 

HI.    Regulations  concerning  Apprentices  and 
Hiked  Servants,  by  certain  Statutes. 

I.  Apprentices, 

A  parol  binding  cannot  constitute  an  apprenticeship. 
It  must  be  done  by  deed.  Infants  may  bind  themselves, 
and  the  master  may  be  an  infant.  If  in  the  case  of  a  volun- 
tary binding,  the  person  bound  be  an  infant,  he  must  be  a 
party  to  the  indentures,  or  he  vi^ill  not  be  bound  by  them ; 
and  if  he  be  an  adult,  he  must  also  be  a  party. 

By  the  common  law,  persons  under  the  age  of  tu^enty- 
one  years  cannot  bind  themselves  apprentices  in  such  man- 
ner as  to  entitle  their  masters  to  an  action  of  covenant,  or 
other  action  for  departing  the  service,  or  other  breaches  of 
the  indenture  ;  vv^hich  makes  it  necessary,  according  to  the 
usual  practice,  to  get  some  of  their  friends  to  be  bound  for 
the  faithful  discharge  of  their  offices,  according  to  the  terms 
agreed  on.  But  if  an  infant  of  five  years  of  age,  or  other 
person  who  is  not  potens  in  corpore,  be  retained  and  serve 
in  the  best  manner  he  can,  his  master  must  pay  him  his  wa- 
ges.   1  Burn's,  91-2. 

Every  indenture  of  an  infant  is  voidable  at  his  election, on 
his  coming  to  the  age  of  21  years,  except  where  the  binding 
is  under  the  authority  of  an  Act  of  Parhament,  in  which  case, 
the  powerof  electing  to  vacate  the  indentures  is  taken  away. 
Id.  101. 

A  master  may  by  law  correct  and  chastise  his  apprentice 
for  neglect  or  other  misbehaviour,  so  it  be  done  with  mode- 
ration.    Id.  138.  Setting  to 

By  the  33  G.  2,  c.  1.  1  V.  42.    The  Overseers  of  the  work  or  bind- 
poor  of  the  town  of  Halifax,  ghall  take  order,  from  time  to  'j^^^^^j-^yor' 
time,  by  and  with  the  consent  of  two  or  more  Justices  of  the  pIrsons,^"&c 
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Peace  for  llie  county  of  Halifax,  for  setting  to  Work  the  chil- 
dren of  all  such,  whose  parents  shall  not  by  the  said  Over-, 
seers  or  the  greater  part  of  them,  be  thought  able  to  keep  or 
maintain  them,  or  any  poor  orphans  ;  or  by  indc'ntureto  bind 
any  such  children  or  orphans  as  aforesaid,  to  be  apprentices 
where  they  shall  see  convenient,  till  such  man  child  shall 
come  to  the  age  of  twenty-one  years,  and  such  woman  child 
to  the  age  of  eighteen  years,  or  the  time  of  her  marriage  ; 
the  same  to  be  as  eflectual  to  all  purposes,  as  if  such  child 
were  of  full  age,  and  by  indenture  of  covenant  had  bound 
him  or  herself.  Provided  always,  that  one  of  the  condi- 
tions of  said  indentures  shall  be,  that  if  the  said  master  or 
mistress  of  said  apprentice,  or  other  person  to  whom  said  in- 
denture may  be  assigned,  shall  transport  or  carry  said  ap- 
prentice out  of  this  Province,  to  reside  or  dwell  in  any  other 
colony  or  plantation,  then  the  said  indenture  shall  be  void, 
and  the  said  apprentice  shall  thenceforth  be  discharged  from 
any  further  service  to  his  said  master,  mistress,  or  assigns.  'I 
By  the  3  &  4  G.  3,  c.  9.  IV.  96,  the  said  clause  relating  i 
to  the  binding  out  poor  children  and  orphans,  and  all  the 
directions  therein  contained,  shall  extend  and  be  construed 
to  extend,  to  all  the  other  towns  in  this  Province,  Feiyelual. 

By  the  43  G.  3,  c.  3.  1  V.  469.  The  Commissioners  of 
the  poor  for  the  town  of  Halifax  are  empowered  to  bind  out 
poor  children,  apprentices,  without  consent  of  Magistrates, 
subject  however  to  all  other  restrictions  and  limitations  pre- 
scribed by  law.  Perpetual. 
Assigning  By  the  5  G.  3,  c.  7.  1  V.  115.    Before  any  mhabi- 

Apprentices.  ^^^^  Qf  ^h^g  Province  shall  accept  of  the  assignment  of  the  in- 
denture of  an  apprentice,  or  servant,  contracted  with  in  any 
other  part  of  His  Majesty's  dominions,  he  shall  go  with  the 
parties  before  one  Justice  or  more,  who  shall  examine  whe- 
ther the  indenture  be  executed  agreeable  to  law,  and  whe- 
ther the  apprentice  or  servant  has  any  legal  objection  to  such 
assignment,  and  shall  determine  the  validity  of  such  objec- 
tions :  and  record  a  certificate  of  such  judgment  in  the  mat- 
ter. Perpetual, 

n.    Hired  Servants. 

Retainer  and  If  a  person  retain  a  servant  generally,  without  express- 
Service,  jj-ig  any  time,  the  law  shall  construe  it  to  be  for  one  year,  for 
that  retainer  is  according  to  law.  If  a  woman  who  is  a  ser- 
vant shall  marry,  yet  slie  must  serve  out  her  time,  and  her 
husband  cannot  take  her  out  of  her  master's  service  ;  for  her 
marrying  is  not  a  misdemeanor,  and  nothing  else  is  a  cause 
of  discharge.    5  Burn's,  U4, 
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If  a  servant,  retained  for  a  year,  happen  within  the  time 
of  his  service  to  fall  sick,  or  to  be  hurt  or  disabled  by  the  act 
of  God,  or  in  doing  his  master's  business,  yet  the  master 
must  not  therefore  put  such  servant  away,  nor  abate  any  part 
of  his  wages  for  such  time.  Sickness  does  not  put  an  end  to 
the  service  on  tlie  part  of  the  servant.    Id.  115. 

The  master  is  allowed  by  law,  with  moderation  to  chas-  Chistising 
lise  his  servant,  being  under  age,  but  if  the  master  or  mis-  Servants, 
tress  beat  any  servant  of  full  age,  it  may  be  a  good  cause  of 
discharge,  on  complaint  to  the  Justices.  Id.  121.  [Note. 
See  the  Provincial  Statute,  hereafter  recited,  by  which  two 
Justices  may  discharge  a  servant  on  complaint  and  proof  of 
ill  usage,  being  similar  to  the  English  Statute  on  the 
subject.] 

If  the  servant  shall  depart  out  of  his  master's  service,  Departinj 
and  the  master  happen  after  to  lay  hold  of  him,  yet  the  mas-  ^'"^'^  Service, 
ter  may  not  beat,  or  forcibly  compel  his  servant  against  his 
will  to  return,  or  tarry  with  him,  or  do  his  service,  but  ei- 
ther he  must  complain  to  the  Justices,  for  his  servant's  de- 
parture, or  he  may  have  an  action  of  covenant  against  his 
servant.    Id.  121. 

A  servant  may  justify  an  assault  in  defence  of  his  mas- 
ter. Id.  122.  Also  a  master  in  defence  of  his  servant. 
1  Seho.  N.  P.  32. 

It  has  been  held,  in  a  case  of  a  servant  hired  by  the  Discharging 
year,  who  refused  to  obey  his  master's  orders,  that  the  mas- 
ter  was  justified  in  dismissing  him  before  the  end  of  the  year, 
and  that  the  servant  could  not  recover  any  part  of  his  wages  ; 
for  the  year's  service  must  be  completed  before  the  servant  is 
entitled  to  be  paid.  A  master  may  discharge  his  servant  at 
a  moment's  warning,  for  misconduct,  (e.  g.  for  being  ab- 
sent when  wanted,  sleeping  from  home  at  night,  without  his 
master's  leave,  &c.,)  and  in  such  case  the  servant  will  only  ^ 
be  entitled  to  such  wages  as  are  due  at  the  time  of  his  dis- 
charge. But  if  the  servant  has  not  been  guilty  of  miscon- 
duct, and  the  master  discharges  him  without  warning,  the 
servant,  in  that  case,  will  be  entitled  to  a  month's  wage.'j 
beyond  the  wages  due  for  the  period  of  actual  service.  A 
master  is  justified  in  discharging  a  servant,  for  debauching  or 
having  a  criminal  intimacy  with  a  female  servant,  while  both 
are  serving  in  the  family.    5  Burn^s,  162. 

If  a  servant  of  his  own  accord,  depart  from  his  master, 
before  his  time  expires,  he  shall  lose  all  his  wages  ;  but  if  he 
depart  with  the  consent  of  his  master,  he  shall  have  his 
wages  for  the  time  he  served.    Id.  183. 

When  a  Magistrate  discharges  a  servant  from  the  ser- 
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vice  of  his  master,  it.  must  appear  on  the  face  of  the  order 
itself,  to  be  a  case  within  the  jurisdiction  of  the  Magistrate. 
Id.  163. 

Li  ibiiities  of  master  is  indictable  for  a  nuisance  done. by  his  ser- 

Master  for  vant ;  as  for  throwing  dirt  in  the  highways.  And  it  seems 
actsofSer-  that  the  servant  also  is  indictable,  for  a  servant  is  not  excus- 
ed  the  commission  of  any  crime  by  the  command  or  coercion 
of  his  master.  If  a  servant  commit  a  trespass  by  the  com- 
mand or  encouragement  of  his  master,  the  master  shall  bd 
guilty  of  it,  though  the  servant  is  not  thereby  excused,  for 
he  is  only  to  obey  his  master  in  matters  that  are  honest  and; 
lawful.  A  master  is  not  hable  in  trespass  for  the  wilful  act 
of  his  servant,  as  by  driving  his  master's  carriage  against 
another,  done  without  the  direction  or  assent  of  the  master. 
But  he  is  liable  to  answer  for  any  damage  arising  to  another, 
from  the  negligence  or  unskilfulness  of  his  servant,  acting  in 
his  employ.    Id.  174. 


III.    Regulations  concerning  Apprentices  and  Hired 
Servants,  by  certain  Statutes. 

1.    Contract  of  Hiring. 

By  the  Statute  of  the  28  G.  3,  c.  6.  1  V.  255.  No 
person  whatsoever,  within  this  Province,  shall  hire  a  man 
or  maid  servant  for  any  longer  term  than  one  month,  unless 
a  memorandum  of  such  hiring  shall  be  made  in  writing,  and 
signed  hy  both  parties,  in  presence  of  one  witness  at  least, 
who  shall  read  and  explain  the  same  to  both  parties,  which 
memorandum  shall  specify  the  period  for  which  such  servant 
shall  have  agreed  to  serve,  and  the  wages  or  other  consider- 
ations which  he  or  she  is  to  receive  for  his  or  her  service  ; 
and  all  verbal  agreements  between  master  and  servant,  for 
a  longer  period  than  one  month,  are  hereby  declared  to  be 
null  and  void. 

Sec.  6.  All  persons  having  servants  bound  to  them  by 
the  voluntary  acts  of  such  servants,  may  sell  or  assign  the 
unexpired  terms  of  such  servants,  and  the  assignee  or  pur- 
chaser shall  be  as  fully  entitled  to  the  entire  service  and  la- 
bour of  such  servant,  as  the  person  who  assigned  the  same. 
Provided,  such  assignment  shall  be  made  in  the  presence  of, 
and  with  the  approbation  of  three  Justices  of  the  Peace,  and 
security  given,  if  required,  not  to  carry  such  servant  out  of 
the  Province."  Perpetual. 
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2.    Desertion  and  Misbehaviour  of  Servants. 

By  the  5  G.  3,  c.  7.  1  V.  114.    All  bound  or  hired  ^'l^j'j^^f^" 
servants,  who  shall  desert  or  absent  themselves  from  their  tiesertion*^or 
master  or  mistress's  service,  shall  be  liable  to  make  satisfac-  absence, 
tion,  by  service  after  the  time  by  indenture  or  agreement  is 
expired,  double  their  time  of  service  so  neglected  ;  and  if 
the  lime  of  their  desertion  or  absence  w^as  at  seed  time,  or 
.hardest,  or  during  the  fishing  season,  and  the  charge  of  re- 
covering them  extraordinary,  the  General  Sessions  of  the 
Peace  before  whom  the  complaint  shall  be  made,  shall  ad- 
judge a  longer  time  of  service,  proportionable  to  the  damage 
the  master  shall  make  appear  he  hath  sustained. 

Sec.  4.    The  master  or  mistress  of  any  servant,  so  de-  Mode  of  ob- 
serting  or  absenting  themselves,  that  intends  to  take  the  be-  f![c"i'",f  ^J^/ 
nefit  of  this  Act,  shall  so  soon  as  he  or  she  hath  recovered  sertion  &c. 
such  servant,  carry  him  or  her  to  some  one  Justice  of  the 
Peace,  and  there  declare  and  prove  the  time  of  his  or  her 
absence,  and  the  charge  he  hath  been  at  in  his  or  her  re- 
covery ;  which  Justice  thereupon  shall  grant  his  certificate 
thereof,  and  the  Court  shall  and  may,  on  such  certificate, 
pass  judgment  for  the  time  such  servant  shall  serve  for  his  or 
her  absence."  Perpetual. 

By  the  28  G.  3,  c.  6.  1  V.  255.  It  shall  be  lawful  Misbehaviour 
for  any  one  Justice  of  the  Peace,  on  complaint  made  by  the 
master  or  mistress  of  any  servant  hired  by  him  or  her,  either 
verbally  or  by  writing,  that  such  servant  has  wilfully  misbe- 
haved, to  enquire  into  the  merits  of  such  complaint ;  and  if 
such  Justice  shall  find  the  same  to  be  well  founded,  it  shall  be 
lawful  for  such  Justice,  to  order  a  reasonable  part  or  portion 
of  such  servant's  wages,  or  other  emoluments,  to  be  stopped  in 
the  hands  of  the  master  or  mistress,  provided  such  stoppage 
for  any  one  offence  shall  not  exceed  the  sum  of  five  shilHngs. 

Sec.  7.  "It  shall  be  lawful  for  the  Justices  in  Sessions 
for  each  county  or  district,  and  they  are  hereby  directed, 
from  time  to  time,  to  make  further  orders  and  regulations  for 
the  better  government  and  more  effectual  correction  of  dis- 
obedient or  refractory  servants,  within  their  respective  juris- 
dictions, and  also  for  the  apprehending  all  runaway  servants, 
and  conveying  them  to  their  proper  masters  and  mistresses." 
Perpetual. 

3.    Ill  treatment  of  Servants 

By  Sec.  5,  of  the  before  mentioned  Statute,  5  G.  3,  c, 
7.  I  V.  114,    Every  master  or  misiresa  shall  provide  for  his 
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or  her  servant  according  to  the  tenor  of  their  agreement,  and, 
any  bound  or  hired  servant  having  just  cause  of  complaint 
against  his  or  her  master  or  mistress,  for  cruel  and  bad  usage, 
may  and  shall,  on  application  to  two  Justices  of  the  Peace- 
be  heard  concerning  the  same  ;  Provided,  such  complaint 
be  made  within  a  reasonable  time,  not  exceeding  ten  days 
after  the  cause  given,  unless  such  servant  is  prevented  by  his 
or  her  master  or  mistress,  or  by  sickness ;  and  if  the  said 
Justices  shall  fmd  by  sufficient  proof,  that  the  said  servant's 
cause  of  complaint  is  well  founded,  the  said  Justices  are 
hereby  required  to  make  an  order  for  the  relief  of  such  ser^ 
vant,  by  discharging  him  or  her  from  their  service,  or  other^r 
wise,  as  they  may  see  fit ;  and  if  either  party  shall  not 
satisfied  with  the  order  of  the  said  two  Justices,  they  may 
appeal  to  the  next  Court  of  General  Sessions  of  the  Peace^ 
where  th>e  matter  shall  be  finally  determined.  Perpetual. 

4.  Harbouring  and  detaining  Servants. 

By  Sec.  6,  of  the  said  last  mentioned  koX.  "  No  mas- 
ter of  any  private  ship,  or  vessel  of  war,  or  master  of  any 
merchant  ship  or  vessel,  coming  into,  tarrying  or  abiding  in, 
or  going  forth  from  any  port,  harbour,  or  place  within  this 
Province,  shall  receive,  harbour,  entertain,  conceal,  or  se- 
cure on  board  such  ship  or  vessel,  or  suffer  to  be  there  har- 
boured or  detained,  any  bound  or  hired  servant  as  aforesaid, 
knowing  them  to  be  such,  without  license  or  consent  of  his 
or  her  master  or  mistress,  in  writing  under  his  or  her  hand 
first  had  and  obtained,  on  pain  of  forfeiting  ten  pounds  for 
every  such  offence  ;  which  forfeiture  shall  be  applied  and 
disposed  of,  as  is  directed  in  and  by  the  first  clause  of  this 
Act,  and  shall  be  recovered  by  bill,  plaint,  or  information, 
in  any  Court  of  Record  in  this  Province."  Perpetual. 

5.  Incapacity  of  Servant  in  the  Fishery. 

By  Sec.  8  of  the  said  last  mentioned  Statute.  If 
any  servant  shall  engage  and  contract  himself  with  any  per- 
son or  persons  carrying  on  the  fishery,  in  the  capacity  of  a 
Salter,  splitter,  or  shoresman,  and  shall,  upon  trial,  be  found 
incapable  and  unqualified  to  discharge  the  duty  of  the  sta- 
tion for  which  he  shall  have  contracted  himself,  such  ser- 
vant, upon  due  proof  of  his  incapacity,  before  any  one  Jus- 
tice of  the  Peace,  shall  forfeit  and  lose  all  wages  due  to  him 
for  his  service  in  such  employment  whereof  he  shall  be  so 
found  incapable. 
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6.    Selling  Spirituous  Liquors  to  Servants. 

By  Sec.  3  of  the  before  mentioned  Statute  of  the 
28  G.  .3,  c.  6.  1  V.  255.  "  If  any  mnster  or  mistress 
shall  sell  rum,  or  other  spirituous  liquors,  to  any  servant 
hired  by  him  or  her,  such  master  or  mistress  shall  forfeit  and 
pay  for  each  and  every  such  offence,  on  conviction  before 
any  Justice  of  the  Peace,  double  the  value  of  such  rum, 
or  other  spirituous  liquors ;  and  it  shall  not  be  iavv'ful  for 
any  master  or  mistress,  to  stop  the  wages  or  any  part  there- 
of, of  any  servant  or  labourer  in  his  or  her  service  or  em- 
ployment, for  or  on  account  of  any  rum,  or  other  spirituous 
liquors  sold  to  such  servant  or  labourer,  w^hile  in  his  or  her 
service  or  employment. 

Sec.  4.  All  notes,  bills,  speciaUies,  or  agrecnientB 
vi^hatever,  v»^hich  shall  hereafter  be  given  to  any  person  or 
persons  whatsoever,  by  any  servant  or  common  labourer,  if 
it  shall  appear  that  any  part  of  the  sum  due  or  secured  by 
such  bond,  note,  bill,  specialty,  or  agreement,  was  given 
for  or  on  account  of  any  rum,  or  other  spirituous  liquor?;, 
the  same,  and  every  part  thereof,  shall  be  void  and  of  none 
effect ;  and  all  accounts  or  contracts,  on  which  suits  may 
be  brought  against  any  servant  or  common  labourer,  in  which 
shall  appear  any  charge,  made  directly  or  indirectly,  for  rum, 
or  other  spirituous  liquors,  the  whole  of  such  account  or 
contract  shall  be  null  and  void  ;  and  the  party  suing  the 
same  shall  become  nonsuit. 

Sec.  5.  If  any  tavern  keeper  or  retailer,  shall  by  him- 
self or  any  other  person,  buy,  purchase,  or  receive  in  pawn, 
any  wearing  apparel,  tools,  or  implements  of  trade,  or  hus- 
bandry, or  any  household  goods,  or  furniture  made  up,  from 
any  servant,  or  common  labourer,  such  tavernkeeper  or  re- 
tailer shall  forfeit  and  pay  for  every  such  offence,  a  sum  not 
exceeding  forty  shillings,  and  the  bargain,  sale,  or  pawning, 
shall  be  ipso  facto  void;  and  the  articles  so  purchased  or  re- 
ceived, be  immediately  restored,  or  double  the  value  there- 
of, on  pain  of  imprisonment  not  exceeding  one  month,  at 
the  discretion  of  the  Justice  or  Justices  before  whom  com- 
plaint shall  bo  made."  Perpetual. 

Note.  For  directions  and  Forms,  in  prosecutions  for 
any  of  the  offences  mentioned  in  the  foregoing  clauses,  see 
respectively,  Titles, — -Information,  Summons,  Conviction. 
Commitment.  And  for  further  regulations  as  to  the  sale 
spirituous  liquors  to  servants,  see  Titles, — -S[)irituous  Li- 
quors, and  Taverns, 
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7.    Certificate  of  Service  and  Discharge. 

By  the  aforesaid  Statute  of  the  5  G.  3,  c.  7.  1  V. 
113.  "  All  servants  bound  by  indenture,  or  hired  servants 
for  any  time  not  less  than  six  months,  at  the  expiration  of 
the  term  for  which  they  were  bound  or  hired  to  serve,  shall 
have  from  their  master  or  mistress,,  a  certificate  or  discharge 
of  such  servants  having  served  his  or  her  time,  which  shall 
be  a  sufficient  warrant  for  any  person  to  entertain  or  take 
such  servant  into  his  or  her  service,  and  the  person  hiring 
such  servant,  shall  take  his  or  her  certificate  or  discharge, 
and  keep  it  until  the  time  then  contracted  for  be  expired ; 
and  if  any  person  shall  knowingly  take  into  his  or  her  ser- 
vice, or  knowingly  harbour  or  entertain  any  person  who  has 
been  in  any  former  service,  without  such  certificate  or  dis- 
charge, such  person,  being  thereof  convicted,  at  the  Gene- 
ral Sessions  held  for  the  county,  or  place  where  such  offence 
was  committed,  shall  forfeit  ten  pounds  ;  to  be  levied  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  by 
warrant  from  such  General  Sessions ;  one  moiety  of  which 
forfeiture  shall  be  to  the  poor  of  the  township  where  the 
offender  resides,  and  the  other  moiety  to  the  informer,  who 
shall  discover  and  prosecute  the  same. 

Sec.  2.  Provided  always,  that  in  case  any  person 
shall  refuse  to  give  his  or  her  servant  a  certificate  or  discharge 
as  aforesaid,  such  servant  may  apply  to  some  neighbouring- 
Justice  of  the  Peace,  of  the  county  wherein  such  master  or 
mistress  inhabits,  who  shall  give  notice  to  the  master  or  mis- 
tress of  such  servant,  and  require  from  them  respectively, 
the  reason  why  such  servant  is  refused  such  discharge  and 
certificate  of  his  or  her  service ;  and  in  case  no  regard  be 
paid  to  such  notice,  within  fiv€  days,  or  that  the  Justice 
shall  sooner,  by  a  reply  to  such  notice,  find  that  the  cause 
of  the  refusal  of  such  discharge  or  certificate  was  not  suffi- 
cient, the  said  Justice  is  required  to  give  a  certificate  thereof, 
or  of  such  reasons  as  the  master  or  mistress  gave  for  refusing- 
such  discharge  or  certificate,  that  such  person  who  is  about 
to  hire  such  servant,  may  be  apprised  of  such  servant's  be- 
haviour, and  judge  thereof,  before  he  or  she  hires  such  ser- 
vant ;  for  which  certificate  no  fee  shall  be  paid  ;  and  the 
said  certificate  shall  be  as  good  as  if  the  same  had  been 
given  by  such  master  or  mistress ;  and  any  servant  who 
shall  be  convicted  of  counterfeiting,  or  producing  a  counter- 
feited certificate  under  the  hand  of  any  master  or  mistress, 
■or  Justice  of  the  Peace,  by  the  oath  of  one  or  more  wit- 
Jiesses,  or  by  such  servant's  own  confession  before  two  Jus- 
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tices  of  the  Peace,  shall  be  publicly  whipped  at  the  discre- 
tion of  such  Justices."  Perpetual. 

I  [The  punishment  of  whipping  has  in  all  cases  been 

abolished  by  a  Statute  in  1841.] 

Complaint  of  a  Master  against  a  Sei^vant  for  misbehaviour ; 
on  the  28  G.  3,  c.  6. 

County  of )        Be   it  remennbered,  that  this  —  day  of 

5  ,  in  the  year  ,  A.  C,  of  ,  in  the 

county  aforesaid,  husbandman,  [or  as  the  case  may  be,]  com- 
plaineth  before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  county,  that  A.  S., 
late  of   ,  aforesaid,  in  the  said  county,  servant  in  hus- 
bandry to  him  the  said  A.  C,  hath,  in  his  said  service,  been 
guilty  of  a  certain  wilful  misbehaviour  towards  him  the  said 
A.  C.,  in  that  he  the  said  A.  S.,  [here  set  forth  the  particu- 
lar offence,]  and  thereupon  he  the  said  A.  C,  prayeth  that 
justice  may  be  done. 

A.  C. 

Before  me, 

A.  M.,  J.  P. 

Warrant  for  the  Servant  thereupon. 

County  of)        To  A.  B.,  one  of  the  Constables  of  the 

5  township  of  ,  in  the  said  county. 

Whereas  information  and  complaint  hath  been  made 
before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 

the  Peace  in  and  for  the  said  county,  by  A.  C,  of  , 

in  the  said  county,  husbandman,  [or  as  the  case  may  be,] 
against  A.  S.,  late  of  aforesaid  in  the  said  county,  ser- 
vant in  husbandry  to  him  the  said  A.  C,  that  he  the  said 
A.  S.,  hath  in  his  said  service,  been  guilty  of  a  certain  wil- 
ful misbehaviour  towards  him  the  said  A.  C.,  in  that  he  the 
said  A.  S.,  [here  set  forth  the  particular  offence.]  These 
are  therefore  to  command  you  forthwith  to  bring  the  said 
A.  S.,  before  me,  to  answer  unto  the  said  complaint,  and 
j      to  be  further  dealt  with  according  to  Law.    Given  under  my 

hand  and  seal,  the  —  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  . 

A.  M.,  J.  P. 

\ 
/ 
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Orde^  thereon  for  Abatement  of  Wages. 

County  of  )  Whereas  information  and  complaint  hath 
5  been  made  before  me,  A.  M.,  Esquire,  one  of 
[Seal.]  Her  Majesty's  Justices  of  the  Peace  in  and  for 
the  said  county,  by  A.  C,  of  ,  in  the  said  county,  hus- 
bandman, against  A.  S.,  late  of  ,  aforesaid,  servant  in 

husbandry  to  him  the  said  A.  C,  that  he  the  said  A.  S., 
hath  in  his  said  service  been  guilty  of  a  certain  wilful  misbe- 
haviour towards  him  the  said  A..  C,  in  that  he  the  said  A.  S., 
[here  set  forth  the  particular  oftence.]  And  whereas,  in  pur- 
suance of  the  Statute  in  such  case  made,  I  have  duly  ex- 
amined the  proofs  and  allegations  of  both  the  said  parties, 
touching  the  matter  of  the  said  complaint,  and  upon  due 
consideration  had  thereof,  have  adjudged  and  determined, 
that  he  the  said  A.  S.,  hath  in  his  said  service  been  guilty 
of  a  certain  wilful  misbehaviour  towards  him  the  said  A.  C, 
in  that  he  the  said  A.  S.,  [here  set  forth  the  particular  of- 
fence.] And  I  do  therefore  convict  him  the  said  A.  S.  of 
the  said  offence,  in  pursuance  of  the  Statute  in  tliat  case 
provided  ;  and  I  do  therefore  hereby  order,  as  a  punishment 
for  the  said  offence,  that  the  said  A.  C.  shall  stop  and  re- 
tain in  his  hands,  from  the  wages  to  be  paid  by  him  to  the 

said  A.  S.,  the  sum  of   .    And  I  do  hereby  discharge 

the  said  A.  C.  from  the  payment  of  the  said  sum  of   , 

as  part  of  the  wages  of  him  the-  said  A.  S.    Given  under 

my  hand  and  seal,  the  —  day  of   ,  in  the  year  of  our 

Lord  

A.  M.,  J.  P. 

Complaint  of  a  Servant  against  the  blaster,  for  ill  usage ; 
on  the  5  G.  3,  c.  7. 

County  of  )        Be  it  remembered,  that  this  —  day  of  

5  in  the  year  ,  A.  S.  of   ,  in  the  coun- 
ty aforesaid,  husbandman,  [or  artificer,  handicraftsman,  but- 
ler, coachman,  &c.  as  the  case  may  be.]  complaineth  to 
us,  A.  M.,  and  A.  R.,  Esquires,  two  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  county,  that  on  the  — 

day  of  ,  last  past,  in  the  year  of  our  Lord  ,  he  the 

said  A.  S.,  was  hired,  [or  bound  as  the  case  may  be,]  by 

and  to  A.  O.,  of  ,  m  the  county  aforesaid,  yeoman,  [or 

 ,  as  the  case  may  be,]  to  be  servant  in  husbandry,  [or 

artificer,  &c.,  as  the  case  may  be,]  to  him  the  said  A.  O., 
for  the  space  of  ,  and  that  he  the  said  A.  S.,  did  ac- 
cordingly on  tlie  said  — day  of  ,  aforesaid,  enter  upon, 
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and  afterwards  until  this  present  lime  hath  continued,  and 
doth  continue  in  the  said  service,  and  that  he  the  said  A. 
O.,  during  the  said  service,  hath  inflicted  on  him  the  said 
A.  S.  cruel  and  bad  usage,  and  particularly,  [here  set  forth 
the  special  offences.]  And  thereupon  the  said  A.  S.  pray- 
eth  that  justice  may  be  done  in  the  premises. 

A.  S. 

Before  us, 

A.  M.,  J.  P. 
A.  R.,   J.  P. 

Summons  of  the  Master  on  the  foregoing  Complaint. 

County  of  ^        To  A.  B.,  one  of  the  Constables  of  the 
)  township  of  ,  in  the  said  county. 

[Seal] 

[Seal.]  Whereas  complaint  hath  been  made  unto  us,  A. 
M.  and  A.  R.,  Esquires,  two  of  Her  Majesty's  Justices  of 

the  Peace  in  and  for  the  said  county,  by  A.  S.  of   ,  in 

the  said  county,  husbandman,  [or  artificer,  &c.,  as  the  case 

may  be,]  that  on  the  —  day  of  ,  last  past,  in  the  year 

 ,  he  the  said  A.  S.  was  hired,  [or  bound,  as  the  case 

may  be,]  by  and  to  A.  O.,  of   ,  in  the  county  afore- 
said, yeoman,  [or  as  the  case  may  be,]  to  be  servant 

in  husbandry,  [or  artificer,  &c.,  as  the  case  may  be,]  to  him 

the  said  A.  O.,  for  the  space  of   ;  and  that  he  the  said 

A.  S.  did  accordingly,  on  the  said  —  day  of   afore- 
said, enter  upon,  and  afterwards  until  this  present  time 
hath  continued  and  doth  continue  in  the  said  service :  and 
that  he  the  said  A.  O.,  during  the  said  service,  hath  inflict- 
ed upon  the  said  A.  S.  cruel  and  bad  usage,  and  particu- 
larly, [here  set  forth  the  special  offences.]  These  are  there- 
fore to  require  you,  in  Her  Majesty's  name,  to  summon  the 

said  A.  O.  to  appear  before  us,  on  next,  at  the  house 

of  in  in  the  said  county,  at  the  hour  of  —  in  the 

forenoon  of  the  same  day,  to  answer  unto  the  said  complaint, 
and  be  you  then  there  to  certify  what  you  shall  have  done  in 
the  execution  hereof.  Given  under  our  hands  and  seals,  the 
—  day  of  ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

A.  R.,  J.  P. 

Discharge  of  the  Servant  thereupon. 

County  of)        Whereas  complaint  hath  been  made  unto 
3   us,  A.  M.,  and  A.  R.,  Esquires,  two  of  Her 
63 
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Majesty's  Justices  of  the  Peace  in  and  for  the  said  county, 

by  A.  S.,  of   in  the  said  county,  husbandman,  [or 

artificer,  &c.  as  the  case  may  be,]  that  on  tiie  —  day  of 

 last  past,  in  the  year  ,  he  the  said  A.  S.  was 

hired,  [or  bound  as  the  case  may  be,]  by  and  to  A.  O.,  of 

 ,  in  the  county  aforesaid,  yeoman,  [or—  as  the 

case  may  be,]  to  be  servant  in  husbandry,  [or  artificer,  &c. 
as  the  case  may  be,]  to  him  tJie  said  A.  O.,  for  the  space 

of   ,  and  that  he  the  said  A.  S.  did  accordingly  on 

the  said  —  day  of  aforesaid,  enter  upon,  and  after- 
wards until  this  present  time  hath  continued,  and  doth  con- 
tinue in  the  said  service  ;  and  that  he  the  said  A.  O.  dur- 
ing the  said  service,  hath  inflicted  upon  the  said  A.  S.  cruel 
and  bad  usage,  and  particularly,  [here  set  forth  the  special 
offences.]  And  whereas  the  said  A.  O.,  in  pursuance  of 
our  summons  for  that  purpose,  hath  appeared  before  us,  to 
answer  unto  the  said  complaint,  but  hath  not  proved  that  he 
is  not  guilty  of  the  said  compkint  and  charge,  but  on  the 
contrary,  it  hath  been  fully  and  d;uly  proved  before  us,  upon 
oath,  to  our  satisfaction,  that  he  the  said  A.  O.,  hath  inflict^ 
ed  upon  him  the  said  A.  S.,  cruel  and  bad  tisage  in  his  ser- 
vice as  aforesaid,  and  particularly,  [here  set  forth  the  special 
offence  or  offences,]   -[or  if  the  nTa,«ter  neglects  to  ap- 
pear on  the  summons,  then  say, — And  whereas  it  appears  to 

us,  upon  the  return  of  A.  B.,  one  of  the  constables  of  

aforesaid,  that  he  the  said  A.  B.,  by  virtue  of  our  precept 
to  him  directed,  did  duly  summon  him  the  said  A.  O.,  to 
appear  befoite  us  at  a  reasonable  time  therein  prefixed,  to 
answer  unto  the  said  complaint,  and  he  the  said  A.  O.,  hath 
neglected  to  appear  according  to  the  said  summons ;  and 
whereas  it  hath  been  fully  and  duly  proved  before  us,  upon 
oath,  to  our  satisfaction,  that  he  the  said  A.  O.,  hath  inflict- 
ed cruel  and  bad  usage  upon  him  the  said  A.  S.,  in  his  ser- 
vice as  aforesaid,  and  particularly,  [here  set  forth  the  parti- 
cular offence  or  offences  ;]  We  do  therefore  hereby  order, 
in  pursuance  of  the  Statute  in  that  case  made  and  provided, 
that  he  the  said  A.  S.,  be  discharged,  and  we  do  hereby  dis- 
charge him  the  said  A.  S.,  from  his  said  service.  Given 

under  our  hands  and  seals,  the  —  day  of  ,  in  the  year 

of  our  Lord  . 

A.  M.,  J.  P. 
A.  R.,  J.  P. 
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In  here  treating  of  the  General  Sessions  of  the  Peace, 
the  following  arrangement  will,  it  is  thought,  be  found  con- 
venient. 

I.  How  THE  General  Sessions  are  constituted,  and 

OF  THE  JuillSOICTION  THEREOF. 

II.  Of  Summoning  the  General  Sessions,  and  who 

MUST  ATTEND  THE  SAME. 

III.  Manner  of  proceeding  at  the  Sessions. 

IV.  Of  Hearing  Appeals. 

V.    Of  the  power  and  duties  of  the  General  Ses- 
sions, IN  VARI013.S  matters. 

VI.    Of  Special  Sessions. 
I.    How  the  General  Sessions  are  constituted,  Slc. 

The  Sessions  of  the  Peace  is  a  Court  of  Record,  holdeii 
before  two  or  more  Justices,  whereof  one  is  of  the  quorum, 
for  execution  of  tlie  authority  given  them  by  the  Commission 
of  the  Peace,  and  certain  Acts  of  Parliament.  It  is  a  meet- 
ing of  J  ustices  for  the  execution  of  their  general  authority. 

The  Sessions  cannot  be  held  without  the  presence  of  Number  of 
two  Justices.  If  there  are  not  Justices  enough  to  held  a  Ses-  •fu'^'ii^es  for 
sions,  there  are  riot  enough  to  adjourn  it  legally,  and  every  adjoLirnirf" 
act  done,  after  such  an  adjournment,  is  void.  Sessions.'' 

The  King  may  grant  Commissions  of  the  Peace  not  ^^jj^ 
only  for  the  whole  county,  but  for  any  particular  district  with-  taissiona. 
in  it,  exclusive  of  the  jurisdiction  of  the  Justices  of  the  coun- 
ty at  large  ;  but  the  latter  can  only  be  eftected  by  a  non-in- 
tromittant  clause,  prohibiting  the  county  Justices  from  inter- 
fering in  that  district.    5  Burn's,  195. 

The  jurisdiction  of  the  General  Sessions  in  this  Province,  jndiqt- 
has  been  much  abridged  of  late,  by  the  following  enactments  :  ment  or  trial 
4  Vic.  c.  3,  Sess.  1841.    Sec.  5.    "  No  bill  of  indictment  ^y^P^ji*^j"':y 
shall  hereafter  be  found  or  preferred  in  or  before  any  Court  the^Ge^neral 
of  General  Sessions  of  the  Peace,  (Halifax  excepted,)  nor  Sessions, 
shall  any  trial  by  petit  jury  be  had  in  or  before  the  same  ;  but 
in  all  other  respects,  such  Courts  of  General  Sessions  shall 
have  and  exercise  the  same  powers  as  heretofore  by  law  such 
Courts  can  or  may  have  been  used  to  have  and  exercise  ;  and 
in  every  case  where  an  indictment,  or  trial  by  petit  jury,  is 
directed  by  law  to  be  had  or  found  in  or  before  the  said 
General  Sessions,  the  same  shall  be  had  or  found  in  or  be- 
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fore  the  Supreme  Court;  Provided,  that  nothing  herein  con- 
tained shall  interfere  with,  or  prevent,  the  calling  and  meet- 
ing of  Special  Sessions  of  the  Peace,  or  abridge  or  limit  any 
powers  or  authority  which  any  Special  Sessions  may  now 
exercise. 

Sec.  24,  No  petit  jury  shall  hereafter  be  summoned, 
or  required  to  attend  at  any  Court  of  General  Sessions,  for 
any  county  of  the  Province,  except  Halifax."    Not  limited. 

By  4  Vic.  c.  11,  Sess.  1841.  Sec.  1.  Whenever 
any  officers  shall  be  required  to  be  appointed,  or  any  act, 
matter,  business,  or  thing,  required  to  be  done,  by  or  at  the 
spring  or  summer  Sessions  of  the  Peace,  in  any  county  of  the 
Province,  wherein,  by  the  Act  passed  in  the  present  Session 
of  the  General  Assembly,  entitled,  An  Act  to  improve  the 
Administration  of  the  Law,  and  to  reduce  the  number  of 
Courts  of  Justice  within  this  Province,  and  to  diminish  the 
expense  of  the  Judiciary  therein,  there  shall  be  two  Sessions 
of  the  said  Court,  it  shall  and  may  be  lawful  for  the  Justices, 
at  the  said  spring  or  summer  Sessions,  to  appoint  such  offi- 
cers, so  then  required  to  be  appointed,  or  to  do  such  act, 
matter,  business  or  thing,  so  by  Law  required  to  be  then 
done,  notwithstanding  the  appointment  of  such  officers,  or 
the  doing  of  any  such  act,  matter,  business  or  thing,  may 
have  heretofore  required  the  intervention  of  a  Grand  Jury, 
and  notwithstanding  no  Grand  Jury  is  by  the  said  Act  allow- 
ed at  such  spring  or  summer  Sessions. 

Sec.  2.  Wherever,  in  any  county,  by  the  said  Act, 
the  number  of  Courts  of  Sessions  shall  be  reduced  to  one,  it 
shall  and  may  be  lawful  for  the  said  Court  of  Sessions,  so  to 
be  held,  to  appoint  all  town  officers,  and  to  do  and  transact 
all  business  now  by  Law  required  to  be  done  by  any  General 
Sessions  of  the  Peace,  whether  the  same  has  been  heretofore 
by  Law  appointed  or  required  to  be  done,  had  or  made,  at 
the  spring  or  summer  Sessions,  or  at  the  fall  or  winter  Ses- 
sions of  the  Peace.  Not  limited. 
Duration  of  By  an  Act  passed  in  46th  of  Geo.  3,  c.  15,  2  Vol. 

Torrns.  page  6,  and  which  has  never  been  repealed,  it  is  enacted, 
"  That  the  respective  sittings  of  the  General  Sessions  of  the 
Peace,  shall  not  exceed  the  term  of  ten  days,  except  at  Hali- 
fax, where  the  General  Sessions  may  be  kept  open  fourteen 
days  from  the  commencement  thereof ;  and  shall  be  adjourn- 
ed from  time  to  time,  as  the  business  to  be  done  at  such 
Courts,  during  each  term,  shall  appear  to  require.  Perpe- 
tual. 
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II.    Of  Suw3Joning  the  General  Sessions,  and  who  must 

ATTEND  THE  SAME. 

The  Law  and  the  course  of  proceeding,  for  summon-  Remarks  and 
ing  and  convening  the  General  Sessions  in  England,  are  dif-  ^•'•"ctions, 
ferent  from  what  they  are  in  this  Province.  There,  any  two  ^* 
Justices  of  the  county  may  issue  their  precept,  under  their 
teste,  fifteen  days  before  the  return,  directed  to  the  Sherift', 
for  the  summons  of  the  Sessions,  commanding  him  to  return 
a  Grand  Jury  before  them,  or  their  fellow  Justices,  at  a  cer- 
tain day  and  place,  and  to  give  notice  to  all  bailiffs,  consta- 
bles, and  others  bound  to  attend,  to  be  present,  and  do  their 
duties,  at  such  day  and  place  ;  and  to  cause  proclamation  to 
be  made,  throughout  his  bailiwick,  for  the  holding  of  such 
Sessions  accordingly ;  and  to  attend  there  himself.  In  this 
Province,  although  a  clause  in  the  General  Commission  to 
the  Justices  seems  to  confer  the  same  power,  yet,  as  by  va- 
rious Acts  of  the  Legislature,  the  times  and  places  of  hold- 
ing the  General  Sessions,  in  the  several  counties,  are  spe- 
cially and  particularly  appointed,  and  the  duration  of  their 
sittings  are  limited,  it  would  seem  quite  clear,  that  they  can- 
not be  held  at  any  other  times  or  places  than  those  so  pre- 
scribed. The  general,  or  indeed  invariable  practice,  in  this 
Province,  therefore,  is,  that  the  Clerk  of  the  Peace,  (who  is 
the  Clerk  of  the  Sessions,)  some  considerable  time,  (which 
must  be  at  least  thirty  days  before  the  ensuing  appointed 
term  of  that  Court,)  makes  out  a  writ  of  venire  facias,  which 
is  signed  by  the  Gustos  of  the  county,  directed  to  the  SheritF, 
commanding  him  to  summon  the  Grand  Jurors  named  in  the 
list  annexed,  to  attend  at  the  said  term  ;  and  also  all  consta- 
bles, and  other  officers  and  persons  designated  therein,  and 
who  are  bound  by  law  to  attend  at  the  same.  This  writ 
must  be  delivered  to  the  Sherift",  at  least  thirty  days  before 
the  time  for  the  meeting  of  the  Sessions,  pursuant  to  the 
Act  of  the  1  Vic.  c.  6,  Scss.  1838.  Sec.  II,  as  to  the 
summoning  of  J  urors. 

The  persons  who  ought  to  appear  at  these  Sessions  are  Persons  who 

as  follows  :  "re  to  appear 

there, 

(1)  The  Justices  of  the  Peace.  These,  without  doubt,  Justices, 
are  compellable  to  appear  at  the  Sessions  ;  for  without  their 
appearance  the  Sessions  cannot  be  holden.  But  a  Justice 
ought  not  to  join  in  an  order  at  Sessions  wherein  himself 
is  concerned,  nor  ought  his  name  to  be  in  the  ca[)tion.  An 
order  was  quashed  for  that  reason.    5  Bunis,  199- 
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With  regard  to  the  daily  attendance  of  Justices  in  th^ 
Sessions,  and  how  they  are  to  be  proceeded  against  for  neg- 
lecting to  attend  during  the  whole  of  any  term,  see  at  th« 
end  of  Division  3,  under  the  Title, — Justices  ;  and  the 
Act  there  cited,  of  the  39  G.  3,  c.  10.  1  Vol.  409. 
Cu-Aos  Rotu-  ^2.)  The  Custos  Bokilorum,  who  has  the  custody  of 
the  Rolls  of  Sessions,  ought,  (by  the  Commission,)  to  be  there 
by  himself,  or  by  his  deputy,  who  is  the  Clerk  of  the  Peace. 
5  Burn's,  199. 

Hheriffk  (3.)    The  Sheriff'  also,  by  virtue  of  the  Commission, 

by  himself  or  his  deputy  ;  to  receive  the  fines,  or  return  jurors, 
lo  execute  process,  and  whatever  else  appertains  to  his  office. 
Id. 

Coroners.  (4.)    All  Coroners.  Id. 

Constables.  (5.)    The  Constables,  and  all  other  officers  to  whom 

any  warrant  has  been  directed,  in  order  to  make  return  there- 
of. Id. 

Gaoler,  (6.)    The  Gaolcr ;  to  bring  thither  his  prisoners,  and 

to  receive  such  as  may  be  committed.  Id. 

Keeper  of  (7.)    The  Keeper  of  the  Mouse  of  Correction ;  to  give 

Correction         ^  calendar  and  account  of  persons  in  his  custody.  Id. 

(8.)    All  persons  returned  by  the  Sheriff,  by  virtue  of 
the  precept  directed  to  him  as  aforesaid.    Id.  200, 

GrancUwrorg.  The  following  enactments  are  now  in  force,  as  to  the 
drawing  of  Grand  Jurors,  and  their  being  summoned  under 
the  said  precept,  to  serve  in  the  Sessions  :  1  Vic.  c.  6.  Sess. 
1838. 

Sec.  5.    The  General  Sessions  shall,  from  time  to  time, 
as  they  may  think  requisite,  fix  and  determine  what  number 
of  Grand  Jurors,  for  each  township  and  settlement,  shall  be 
annually  summoned  to  serve  as  such  jurors,  and  they  shall 
be  drawn  and  summoned  accordingly. 
Jui^tice  not  to         See.  6.    It  shall  not  be  lawful  for  any  Justice  of  the 
serve  as        Peace  to  serve  as  a  grand  juror  at  any  Court  of  General  or 
Grand  Juror,  Special  Sessions. 

Appoinimeni  Scc.  7.  The  General  Sessions  shall,  from  time  to  time, 
of  Justices  to  change  any  one  or  more  of  the  three  Justices,  appointed  un- 
prepare  ii.-^ts  ^^^^  ^^j.  prepare  and  return  lists  of  persons  to  serve  as 
of  Jurors.  i  i  i  .     ,  .  ,  . 

grand  jurors,  and  may  select  another  or  others  m  nis  or  their 

room. 

New  lists  of  ®'    '^^^^  ^'^^      grand  jurors  to  be  made  and  re- 

Grand  Jurors,  turned  as  aforesaid,  shall,  once  in  every  three  years,  or 
oftener  if  the  General  Sessions  shall  so  direct,  be  revised  by 
the  Sherifl'and  the  three  Justices  appointed  as  aforesaid,  and 
new  lists  be  made  up  and  returned,  in  the  mamier  directed 
bv  the  Act. 
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Sec.  9.    The  grand  jurors  shall  be  drawn  fronn  the  boxes  Drawing 
in  the  Supreme  Court,  during  the  last  term  in  every  year,  ^^'^"J  J"r"»"s. 
and  being  afterwards  summoned  and  sworn  at  the  first  en- 
suing term  of  the  Supreme  Court,  or  at  the  first  Quarter  or 
General  Sessions  in  the  following  year,  shall  serve  on  such 
grand  jury  during  during  the  whole  of  that  year. 

Sec.  11.  The  first  Justice,  presiding  in  the  General 
Sessions  in  each  term,  shall  sign  the  list  of  the  grand  jury.  Signing  list 
drawn  as  aforesaid,  and  the  Clerk  of  the  said  Court  shall  issue 
a  writ  of  venire  facias^  and  deliver  the  same  to  the  Sheriff,  Grand  Jmy. 
at  least  thirty  days  before  the  next  ensuing  meeting  of  the 
said  Sessions,  for  summoning  the  persons  contained  in  such 
lists  to  attend  the  same. 

Sec.  13  &  22.  Every  person  duly  summoned  as  afore-  Fines  for  non 
said,  at  least  four  days  before  the  day  on  which  he  shall  be  ^ttendance  ot 

,       '  ,  .  1     1      1    11  GranQ  Jurors. 

bound  to  appear  to  serve  upon  any  grand  jury,  and  who  shall 
not  appear  and  serve  thereon,  shall  forfeit  and  pay,  for  every 
day's  default,  a  fine  not  exceeding  twenty  shillings.  Pro- 
vided, that  such  fines  shall  be  remitted,  if  a  sufficient  ex- 
cuse shall  be  shewn,  by  affidavit,  to  the  satisfaction  of  the 
Court  which  the  jurors  were  summoned  to  attend. 

Sec.  23.  All  such  fines  for  the  non  attendance  of  jurors, 
shall  be  levied,  if  necessary,  by  warrant  of  distress  and  sale, 
and  shall  be  paid  to  the  Clerk  of  the  said  Sessions,  to  be  by 
him  accounted  for,  at  the  end  of  each  Session,  to  the  Trea- 
surer of  the  county,  to  be  from  time  to  time  applied  by  the 
Justices  of  the  said  Sessions,  for  the  county's  use.  Tempo- 
rary. 

By  the  3  Vic.  c.  6,  Sess.  1840.    Sec.  6.    [t  is  pro-  No  petit  juror 
vided,  that  no  person  returned  as  a  petit  juror  shall  be  put  juror.  ^'"  "^^ 
on  the  grand  jury  list. 

And  by  Sec.  7,  of  the  same  Act,  the  14th  Section  of  ^J"i|)f 
the  aforesaid  Act  of  1  Vic.  is  repealed,  and  instead,  thereof,  it 
is  enacted,  "  That  if  by  reason  of  any  cause,  a  sufficient 
number  of  persons,  summoned  as  grand  jurors,  should  not 
be  likely  to  attend  in  any  particular  term,  Sessions  or  year, 
it  shall  be  in  the  discretion  of  the  Court,  to  return  the  names 
of  the  persons  so  summoned,  or  of  such  of  them  as  the  Court 
may  think  fit,  into  the  box,  as  though  they  had  not  been 
drawn,  and  to  draw  others  in  their  stead,  who  shall  be  forth- 
with summoned  by  the  Sheriff,  and  be  subject  to  all  the  con- 
sequences of  non-attendance  as  in  the  aforesaid  Act  of  the  1 
Vic.  c.  6.  Temporary. 

By  the  4  Vic.  c.  3,  Sess.  1841.    Sec.  25.    The  grand  ^^rand  Jury 
jury  shall  not  be  summoned,  or  requirecl  to  attend  at  any  J^^Jj^^^^V 
Court  of  General  Sessions,  for  any  county,  (Halifax  except-  for  one  term 
ed)  oftener  than  once  m  each  year.  «f  Sessions. 
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Sec.  26.  In  such  counties  where  two  terms  of  the 
Sessions  are  directed  to  be  held,  the  grand  jury  shall  be 
summoned  to  attend  at  the  fall  or  winter  sitting  only,  so  as 
town  officers  may  be  appointed,  and  the  other  county  busi- 
ness transacted  threat.    Not  limited. 

[Note.  See  at  the  end  of  the  preceding  division,  as  to 
the  appointment  of  officers.]. 

For  certain  other  enactments  concerning  grand  jurors, 
see.  Title, — Juries. 

(9.)  All  persons  returned  by  recognisance^  to  answer^ 
or  to  prosecute  and  give  evidence.    5  Burn's,  200. 

All  persons  may  freely  attend  at  the  Sessions,  for  the 
advancement  of  public  justice,  and  for  the  service  of  the 
King.  And  to  this  end,  they  are  (as  it  were)  invited  thi- 
ther, by  a  certain  freedom  of  access,  and  by  protection 
from  common  arrest ;  a  thing  that  is  incident  to  each  Court 
of  Record,  and  without  which,  justice  would  be  greatly 
hindered.  So  that  if  a  man  come  voluntarily  to  the  Sessions, 
either  to  prefer  a  bill  of  indictment,  or  to  give  information 
against  another,  or  to  tender  a  fine  upon  an  indictment 
touching  himself ;  or  do  come,  compelled  to  make  appear- 
ance for  saving  his  recognisance,  and  be  arrested  by  the 
Sheriff,  upon  common  and  original  process,  in  his  coming 
thither,  or  during  his  tarrying  there,  it  seems,  that  (upon 
examination  of  the  matter,  under  his  oath,)  he  shall  be  dis- 
charged thereof,  by  the  privilege  of  this  Court,  even  as  it 
is  used  in  the  higher  Courts  at  Westminster.  On  general 
principles  this  privilege  of  arrest,  in  going  to,  attending  o/i, 
and  returning  from  Courts  of  Justice,  applies  to  the  case 
of  every  person  in  necessary  attendance  thereon.  The  par- 
ties to  the  suit,  and  also  the  witnesses,  are  protected  in 
going,  continuing,  and  returning.  This  returning  has  ne- 
ver been  very  nicely  scanned,  so  as  to  require  a  man  to  go 
the  direct  road.  Neither  is  the  law  so  strict,  in  point  of 
time,  as  td  require  a  person  to  set  out  immediately  after  the 
trial  is  over ;  and  for  that  was  cited  the  case  of  Hatch  vs, 
Blisset.  She  had  a  trial  at  Winchester  assizes,  which  was 
over  on  Friday,  at  four  in  the  afternoon  ;  she  staid  there 
fill  after  dinner  on  Saturday,  and  in  the  evening  at  seven^ 
was  arrested  going  home  to  Portsmouth,  which  is  20  miles  : 
and  the  Court  held,  that  she  ought  to  be  discharged,  her 
protection  not  being  expired,  and  a  little  deviation  of  loiter- 
ing would  not  alter  it.    5  Burn's,  200. 


III.    Manner  or  proceeding  at  the  Sessions. 


The  Justices  being  met,  the  crier  makes  proclamation. 
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that  all  manner  of  persons,  ivho  have  any  thing  to  do  at 
the  General  Sessions  of  the  Peace,  for  the  county,  shall 
draw  mar  and  give  their  attendance. 

He  is  then  to  call  upon  the  Sheriff  thus  :  Sheriff  of  Return  of 
this  county,  return  the  several  precepts  to  you  directed,  ^^^^^^^^ 
and  returnable  here  this  day,  that  Her  Majesty^ s  Justices 
may  proceed  thereon  ;  which  the  Sheriff  is  forthwith  to  do, 
accordingly. 

The  Clerk  of  the  Peace  then  calls  the  Constables.  Calling  Con- 
The  Grand  Jury  must  next  be  called,  and  after  they  have  s^e^aring 
appointed  a  foreman,  must  be  sworn.  Grand  Jury. 

The  Act  for  the  "  better  observance  of  the  Lord's  Acts  to  be 
Day,"  also  the  Acts  concerning  ^'Wrecks,"  and  "  for  pre-  read, 
venting  the  growth  of     Thistles,"  all  contained  in  the  first 
volume  of  the  Statutes  of  the  Province,  must  then  be  read 
aloud  by  the  Clerk  of  the  Peace,  in  the  presence  of  the 
Grand  Jury. 

Proclamation  should  then  be  made,  to  keep  silence 
while  the  charge  is  given  to  the  Grand  Jury. 

Persons  bound  in  recognisance  to  attend,  should  be 
called,  and  the  business  of  the  Sessions  is  then  proceeded 
in,  according  to  the  rules  and  practice  of  the  Courts  in  the 
respective  counties. 

IV.    Proceeding  in  hearing  Appeals,  &c. 

Upon  hearing  of  appeals,  the  first  step  in  all  cases  after  Notice  of  Ap- 
the  appeal  is  called  on,  is,  that  the  appellant  should  prove  peal, 
his  notice,  unless  it  be  admitted.    5  Burn's,  206. 

The  notice  of  appeal  is  the  only  instrument  which  brings 
the  appeal  before  the  Sessions,  and,  by  general  practice,  as 
much  nicety  is  expected  in  penning  a  notice,  as  in  drawing 
a  declaration.  It  is  as  common  at  Sessions  to  object  to  the 
form  of  a  notice  of  appeal,  as  it  is  in  Westminster  Hall,  to 
demur  to  the  form  of  a  declaration.  Id. 

In  appeals  against  orders  of  removal,  the  respondent  Order  of  pro, 
begins  ;  the  appellant  must  produce  the  pauper,  and  also  the  ^g^ri  "p. 
original  orders  of  removal.    But  it  is  the  safest  practice  to  peala.  ° 
subpoena  paupers  as  witnesses,  where  they  are  to  be  used  as 
such.  Id. 

If  only  a  copy  of  the  order  is  served,  the  appellants 
should  give  notice  to  the  removing  township,  to  produce  the 
original  at  the  hearing.  Id. 

If  the  pauper  cannot  be  found,  and  the  order  appear, 
upon  the  face  of  it,  to  have  been  made  on  his  examination 
upon  oath,  the  appellant  begins.  Id. 
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Certiorari, 
&c.  to  Ses- 
sions. 


Upon  an  appeal  against  an  order  of  filiation,  the  res^ 
l^ondents  are  to  begin,  by  supporting  their  order.  Id. 

If  a  party  appeal  against  a  poor  rate,  on  the  groiinc^ 
that  he  has  not  rateable  property  in  the  township,  the  res- 
pondents must  first  establish  their  case.  As  it  is  an  ex  part^ 
proceeding,  and  where  the  appeal  comes  on  to  be  hear(J 
naked  and  destitute  of  all  evidence  before  the  Court,  those 
who  have  done  the  act  ought  to  establish  the  propriety  of  i,t 
by  evidence.    Id,  ..:  > 

Appeals  to  the  General  Sessions  are  given  on  the  fol^ 
lowing  subjects,  and  by  the  respective  Acts  here  specified : 

Poor  rates,  by  the  4  Geo.  4,  c.  6.  3  Vol.  150. 

Removal  of  Paupers  and  costs  thej^eon,  3  W.  4,  c, 
42.  4  Vol.  221. 

Laying  out  Roads,  ^c.  4  W.  4,  c.  69.  4  Vol.  345. 

County  Rates,  5  W.  4,  c.  13.  4  Vol.  388,  and  1  Vic. 
G.  35,  Sess.  1838. 

As  to  the  regulations  concerning  such  appeals,  refer- 
ence must  be  had  to  the  said  Acts,  respectively.  And  with 
regard  to  the  rules  relating  to  the  evidence  offered,  or  given, 
on  the  hearing  of  appeals,  with  reference  to  interest,  credi- 
bihty,  or  in  any  other  respect,  see.  Title, — Evidence. 

By  the  4  Vic.  c.  3,  Sess.  1841.  Sec.  31.  Any  per- 
son, feehng  himself  aggrieved  by  the  judgment  and  decision 
of  the  Court  of  Sessions,  may  apply  to  the  Supreme  Court, 
or  any  Judge  thereof,  and  have  a  writ  of  certiorari,  or  man- 
damus, or  other  writ  or  proceeding  granted  and  issued,  as 
now  by  law  provided.    Not  limited. 

V.    Of  the  power  and  duties  of  the  General  Ses- 

^  SIONS  IN  VARIOUS  MATTERS. 


Altering  their 
Judgments. 


Adjourning 
business  on 
equal  division 


Where  authority  is  given  to  two  Justices  to  do  any 
Act,  the  Sessions  may  do  it  in  alls  cases>  except  where  ap- 
peal is  directed  to  the  Sessions. 

They  are  not  obliged  to  give  any  reason  of  their  judg- 
ment, in  the  orders  they  make,  any  more  than  any  other  of 
the  Courts  of  law. 

The  Sessions  is  all  as  one  day,  and  the  Justices  may 
alter  their  judgments  at  any  time  while  the  term  continues. 
b  Burn's,  207. 

Where  the  Justices  in  Sessions  are  equally  divided  in 
opinion,  that  is  a  sufficient  warrant  for  the  Clerk  of  the 
Peace  to  enter  an  adjournment  of  the  matter  on  which  they 
are  divided,  till  by  the  coming  of  more  Justices  it  may  be 
determined  ;  and  it  is  his  duty  to  do  so.    M.  208. 
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Where  a  party  himself  is  limited  to  a  particular  time  Appeals, 
for  preferring  his  appeal,  he  must  make  it  within  the  time 
so  limited,  but  the  Court  who  are  to  try  the  appeal,  have  an 
incidental  authority  to  adjourn  it,  when  once  properly  lodg- 
ed, if  it  be  necessary  for  the  advancement  or  convenience 
of  justice  ;  and  the  Sessions,  in  such  cases  of  appeal,  are 
to  judge  of  the  proper  occasion  of  doing  so.  Id. 

In  one  case  it  has  been  decided,  that  the  Sessions  can-  Referring 
not  refer  a  cause  though  by  consent.  They  may  refer  a  ^ 
thing  to  another,  to  examine  and  make  report  to  them  for 
their  determination,  but  cannot  refer  a  thing  to  be  deter- 
mined  by  the  other.  But  in  a  later  case,  on  a  motion  to 
quash  an  order  of  Sessions,  quashing  a  poor  rate,  on  the 
ground  that  the  rate  was  by  the  Sessions  referred  to  two 
Justices,  out  of  Sessions,  and  that  the  Sessions  afterwards 
adopted  their  opinion,  without  exercising  their  own  judg- 
ment, Lord  Mansfield  said,  "  If  they  did  this  of  their  own 
accord,  without  the  consent  of  the  parties,  it  cannot  be  sup- 
ported :  they  are  not  warranted  to  delegate  their  authority : 
but  if  they  acted  with  the  consent  of  the  parties,  I  think 
they  have  done  very  right ;  and  will  never  suffer  the  party, 
who  consented  to  the  reference,  to  come  here  to  set  it  aside, 
and  I  think  it  sufficient,  if  the  attornies  consented  and  at- 
tended at  the  reference."  The  case  was  sent  back  to  the 
Sessions,  to  certify  whether  it  was  referred  by  consent,  and 
afterwards  the  order  was  affirmed.    5  Burn's,  208. 

A  bill  of  exceptions  will  not  lie  to  the  Justices  in  Ses-  No  bill  of  ox- 
sions,  on  an  appeal,  for,  as  observed  by  Lord  Hardwicke,  ceptions  on 
"the  Justices  at  Sessions  are  judges  of  the  fact  as  well  as  • 
law ;  they  are  jury  as  well  as  judges  ;  it  is  in  their  breast 
only,  whether  to  believe  or  disbelieve  the  evidence ;  and 
who  is  to  take  upon  himself  to  say,  what  portion  of  the  evi- 
dence they  do  believe,  and  what  they  do  not  ?  Suppose 
six  of  the  Justices  believe  the  evidence,  and  two  of  them  do 
not  believe  it,  are  the  two  to  conclude  the  six,  as  to  the  be- 
lief of  the  fact.    When  the  Justices  specially  state  the  fact, 
it  is  the  act  of  the  whole  Court."    5  Burn's,  208. 

The  J  ustices  at  Sessions  may  alter  their  judgment  during 
the  continuance  of  the  Sessions.    Id.  209. 

By  the  4  Vic.  c.  3,  Sess.  1841.  Sec.  30.  When-  stating  a  Spa- 
ever,  in  any  of  the  Courts  of  General  Sessions,  a  ques-  cia^  c^^se. 
tion  of  law  shall  arise,  which  the  Justices  present,  or  the 
major  part  of  them,  shall  desire  to  have  determined  by  the 
Supreme  Court,  it  shall  be  lawful  for  them  to  order  a  case 
thereof  to  be  made,  and  sent  to  the  Supreme  Court  in  the 
same  county  wherein  the  question  shall  arise,  or  to  the  Su- 
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preme  Court  at  Halifax,  as  the  said  Justices,  or  the  raajor 
part  of  them,  may  think  proper ;  and  the  said  case,  shall 
then  be  argued  and  heard,  and  the  judgment  of  the  Court 
therein  be  given  and  returned  to  the  said  Court  of  Sessions. 
JSot  limited. 

The  Sessions  cannot  be  compelled  to  state  a  special 
case.  Nor  will  the  Court  permit  them  to  raise  a  general 
question,  by  omitting  to  state  particular  circumstances  be- 
longing to  the  case.  But  if  the  Sessions  order  a  special  case 
to  be  made,  and  before  it  is  settled,  the  Sessions  is  inadver- 
tently adjourned,  the  Court  of  K.  B.,  will  grant  a  manda- 
mus to  compel  them  to  proceed  in  the  appeal.  5  Burn's,  209. 

A  learned  Judge  of  the  King's  Bench  said,  "  The  Ma- 
gistrates ought  not  to  be  induced  to  send  up  cases  for  our 
opinion,  if  they  have  no  doubt  upon  the  question,  in  their 
own  minds,  in  order  to  avoid  incurring  unnecessary  expen- 
ces.  They  should  not  grant  cases  unless  they  entertain  se- 
rious doubts.  Id. 

The  Court  will  not  send  a  case  down  to  the  Sessions 
to  be  restated,  on  a  mere  formal  objection,  if  enough  ap- 
pear to  enable  them  to  decide  according  to  the  merits  of  the 
case.    Id.  210. 

If  a  special  case  be  sent  back  to  be  re-stated,  the  Ses- 
sions should  proceed  as  if  it  were  an  entirely  new  business, 
for  it  is  in  the  nature  of  a  new  trial  ;  wherefore,  they  have 
no  right  to  take  any  notice  of  what  passed  before.  But  in 
order  to  re-state  a  case,  they  are  not  necessarily  obliged  to 
hear  new  evidence.  However,  the  Court  will  send  back  a 
special  case,  in  order  that  it  may  be  amended,  as  to  a  parti- 
cular fact,  by  new  evidence.  Id. 

Special  orders  of  Sessions  are  considered  in  the  nature 
of  special  verdicts,  which  are  not  to  state  the  evidence  of 
the  fact,  but  the  fact  itself.  Id. 

Where  costs  and  charges  are  given  on  an  appeal,  the 
Sessions  may  be  compelled  by  Mandamus,  to  allow  them. 
Id. 

In  making  an  order  for  costs,  the  Sessions  need  not 
say  how  much  was  expended,  provided  it  otherwise  appear, 
as  on  oath  of  the  parties.  But  the  Sessions  cannot  order 
costs  on  the  mere  adjournment  of  an  appeal,  without  hear- 
ing it.    Id.  211. 

It  seems  certain  that  the  Court  of  Sessions  has  no  au- 
thority to  amerce  any  Justice  for  his  non-attendance  at  the 
Sessions,  it  being  reasonable  rather  to  refer  the  punishment 
of  persons  in  a  judicial  office,  in  relation  to  their  behaviour 
in  such  office,  to  other  judges  of  a  superior  station,  than  to 
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those  of  the  same  rank  with  themselves.  And,  therefore,  it 
seems  to  have  been  holden,  that  if  a  Justice  at  the  Sessions, 
who  is  not  of  the  quorum,  shall  use  such  expressions  towards 
another,  who  is  of  the  quorum,  for  which  if  he  were  a  pri- 
vate person,  he  might  be  committed,  or  bound  to  his  good 
behaviour,  yet  the  Sessions  hath  no  authority  to  commit  him, 
or  to  bind  him  to  his  good  behaviour :  and  yet  it  seems  to 
be  agreed,  that  if  a  Justice  give  just  cause  to  any  person,  to 
demand  the  surety  of  the  peace  against  him,  he  may  be 
compelled,  by  any  other  Justice,  to  find  such  security,  for 
the  public  peace  requires  an  immediate  remedy  in  all  such 
cases.    Id.  211. 

Generally,  it  is  said,  that  the  Justices  are  not  punish-  Wliether  Jus- 

•  tlC6S    uG  DUH" 

able  for  what  they  do  in  Sessions,  unless  there  be  some  ma-  ishable  for 
nifest  act  of  oppression,  or  wilful  abuse  of  power.    Lord  what  is  done 
Kenyan,  C.  J.,  said,  "  I  believe  there  are  instances  in  which  Sessions, 
a  criminal  information  has  been  granted  against  Magistrates 
acting  in  Sessions."    In  another  case,  the  Court  said,  that 
as  they  were  acting  in  a  Court  of  Record,  with  powers  en- 
trusted to  them  by  the  constitution,  it  must  be  a  very  strong 
case  indeed,  with  flagrant  proofs  of  their  having  acted 
from  corrupt  motives,  that  will  warrant  a  rule  for  an  infor- 
mation ;  and  therefore  refused  to  grant  a  rule  to  shew  cause. 
Id,  211. 

The  Sessions  cannot  commit  for  non-payment  of  fees.  paynnent 

Id. 

The  following  are  the  principal  matters,  of  an  ordinary  Subjects  on 
or  general  nature,  which  are  to  be  attended  to,  and  con-  Gallons  "^^^^ 
cerning  which,  appointments,  regulations,  or  other  proceed-  are  to  be 
ings  are  to  take  place  in  the  General  Sessions,  by  virtue  of        m  Ses- 
the  several  Acts  of  the  General  Assembly,  hereunder  cited,  ^"^"^* 
respectively. 

Cattle,  Hogs,  ^c.    Regulations  to  prevent  their  trespass- 

ings  ;  by  3  Geo.  4,  c.  32.  3  Vol.  136,  and  6  W.  4,  c. 

40.  4  Vol.  46.    See  Title,— Trespasses. 
Infected.  &c.    Regulations  to  be  made  concerning  them, 

under  19  G.  3,  c.  2.  1  Vol.  213.    See  Title,— Ca^e. 
Contagious  Diseases.    Removal  of  infected  persons,  &c. 

under  5  W.  4.  4  Vol.  405.    See  Title, —  Contagious 

Diseases,  ^c. 

Dogs,  &c.   mad.    Regulations  to  prevent  their  going  at 

large,  3  W.  4,  c.  71.  4  Vol.  244,  and  2  Vic.  c.  39, 

Sess.  1839.    See,  Title,— i>o^5,  ^c. 
Regulations  to  prevent  their  going  at  large,  4  Vic.  c. 

15,  Sess.  1841.    Tide,  Dogs,  ^c. 
Ferries.    Establishing  and  regulating  them,  7  W.  4,  c. 

11,  Sess.  1837.    See,  Tiih, —Ferries. 
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Fisheries.    Regulations  to  be  made  concerning  them,  dl^c.,  ^ 
15  &  16  G.  3,  c.  10.  1  Vol.  199.    26  Geo.  3,  c.  7. 
1  Vol.  250,  and  3  G.  3,  c.  2.  1  Vol.  89.    See,  Title, ' 
— Fisheries, 

Geese.  Regulations  to  prevent  their  going  at  large,  &c.  8 
Vic.  c.  11,  Sess.  1845.    See  Title,— Geese. 

Highways.    Regulations  concerning  gates  and  bars  thereon,  ' 
&c.,  7  G.  4,  3  Vol.  235,  8  G.  4,  4  Vol.  10,  shutting 
up  old  roads,  &c.,  6  Vic.  c.  24,  Sess.  1843. 
Laying  out  &c.  7  G.  4,  3  Vol.  232. 
Regulations  concerning  side  paths,  7  G.  4,  3  Vol.  235. 
See,  Title, — Highways.  "* 

Indians.    Regulations  to  prevent  the  sale  of  spirituous  liquors 
to  them.    10  G.  4,  c.  29.  4  Vol.  53.    See,  Title,—  ' 
Indians. 

Juries.  Appointing  Justices  to  prepare  lists  of  grand  Jurors 
&c.  1  Vic.  c.  6,  Sess.  1838,  and  3  Vic.  c.  8,  Sess. 
1840.  See,  Title, — Juries  and  division  2,  under  Ses- 
sions. 

Licenses  for  sale  of  Spirituous  Liquors.  As  to  granting 
or  withholding  them  &-c.  See,  Title, — Spirituous 
Liquors. 

Lumber,  fyc.    Regulations  for  bringing  down  rivers,  &c. 

58 G.  3.  3  Vol.  35,  and  1  &  2G.  4.  3  V.  104.  See, 

Title, — Lumber. 
Moose.    Regulations  as  to  times  of  killing  them,  &c.  7  Vic. 

c.  73,  Sess.  1844.    Title, Wild  Beasts,  &fc. 
Nuisances.    Regulations  concerning  &c.  3  W.  4,  c.  40. 

4  Vol.  218.    See,  Title, — Nuisances. 
Presentments  of  Money,  &fc.    5  W.  4,  c.  13.  4  Vol.  385. 

See,  Title, — Rates. 
Public  Accounts,  ^c.     Examining  &c.  5  W.  4,  c.  13. 

4  Vol.  385.    T\i\Q,— Rates. 
Public  Grounds,  fyc.    Supervisors  to  be  appointed  &c.  4 

W.  4,  c.  12.  4  Vol.263,  and  3  Vic.  c.  11,  Sess.  1840. 

See,  Title, — Public  Grounds. 
Rates,  County.    Proceedings  as  to  Presentments  for  them, 

&c.  5  W.  4,  c.  13.  4  Vol.  385,  and  subsequent  Acts, 

&c.    See,  Title, — Rates. 
Toivn  Officers.    Appointment  of  &c.,  by  various  Statutes. 

See,  Title, — Town  Officers. 
Trespasses.    Regulations  for  preventing  &c.    See,  Title, 

Trespasses. 

Wild  Beasts.    Rewards  for  killing  Bears,  &c.    See,  Title, 

—  Wild  Beasts,  &fc. 
Woods.    Regulations  as  to  burning  (fee.    1  G.  3,  c.  5.  1 

Vol.  67.    See,  Title,'- Woods. 
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Work  Houses,  fyc.    To  be  provided  by  Sessions.    32  G.  3, 

c.  5.  1  Vol.  293.    See,  Title,— Gaols,  ^c. 

In  all  cases  where  persons  are  bound  over  to  the  Ses-  Direction, 
sions,  and  a  trial  by  jury  is  to  take  place,  the  Sessions,  as  a 
matter  of  course,  may,  and  should,  bind  them  all  over,  and 
all  witnesses,  to  the  next  term  of  the 'Supreme  Court,  in  the 
county,  and  send  in  there,  all  recognisances,  papers,  and 
proceedings,  relating  to  such  cases. 

VI.    Of  Special  Sessions, 

A  Special  Sessions,  means  a  sitting  convened  by  rea- 
sonable notice  to  the  other  Magistrates  of  the  division.  Any 
occasional  sitting  of  two  Magistrates,  is  not  a  special  Ses- 
sions.   See.  5  Burn^s,  215. 

There  must  always  be  at  least  two  Justices  present  to 
constitute  a  Special  Sessions  ;  or  more,  according  as  may  be 
required  by  any  particular  Statute.  By  various  Statutes  of 
the  Province,  Justices  of  the  Peace  are  empowered  to  hold  a 
.Special  Sessions,  for  especial  purposes,  as,  for  making  regu- 
lations for  bringing  lumber  down  rivers, — hearing  appeals 
against  rates, — examining  as  to  performance  of  contracts  re- 
lating to  roads  and  bridges,  &c.  &c. 

A  Justice  of  the  Peace  ought  not  to  join  in  an  order  in  Justice  not  ta 
Sessions,  wherein  himself  is  concerned.  An  order  may  be  j*^'"  ^"  order 
quashed  for  that  reason.    See  5  Bimi^s,  199.  iiimsdf/  ^ 

By  the  26  G.  3,  c.  2.  1  V.  243.    It  shall  and  may  be  Special*  Ses- 
lawful  for  the  Justices  of  the  Peace,  in  their  respective  towns  ^lons  to  try 
and  counties  withm  this  Province,  or  any  three  ot  them,  one  cenies,  &c, 
whereof  shall  be  of  the  quorum,  to  call  a  special  Court  or 
Courts  of  Sessions,  between  the  stated  times  limited  by  law 
for  holding  the  said  Courts,  and  proceed  either  by  indict- 
ment, or  in  a  summary  way,  by  motion  and  order,  to  the 
trying  and  determining  of  all  criminal  offences  which  come 
under  the  denomination  of  simple  larceny,  or  do  not  extend 
to  life  or  limb.    Provided  always,  that  it  shall  not  be  lawful 
for  the  said  Justices  to  pass  sentence,  or  inflict  punishment 
on  such  offenders,  unless  they  shall  be  first  convicted  at  such 
Court  by  the  verdict  of  a  Jury,  duly  impannelled  and  sworn 
for  that  purpose.  Perpetual, 

This  Act  has  never  been  expressly  repealed,  but  as  to 
the  holding  of  Special  Sessions  for  the  purposes  therein 
mentioned,  it  has  been  virtually  annulled,  by  the  following 
enactment,  by  which,  the  powers  therein  conveyed  to  such 
Special  Sessions,  are  vested  in  any  two  Justices  of  the  Peace  : 
4  Vic.  c.  3,  Sess.  1841. 
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Sec.  12.  Any  two  Justices  of  the  Peace,  in  any  coun- 
ty of  this  Province,  shall  and  may  have  and  exercise  the 
powers  and  authorities  granted  to  Special  Sessions,  in  and 
by  an  Act  passed  in  the  twenty  sixth  year  of  the  reign  of  His 
late  Majesty  King  George  the  Third,  entitled,  an  Act  to 
empower  the  Justices  of  the  Peace  to  hold  Special  Courts  6i 
Sessions,  for  the  purposes  therein  mentioned  :  Provided,  that 
the  said  two  Justices  shall  be  subject  to  the  operation  of  the 
proviso  in  that  Act  contained,  in  the  same  manner  as  the 
Justices  therein  named  ;  And  provided  also,  that  the  jury, 
in  the  said  proviso  named,  shall  be  summoned  by  the  sheriff  of 
the  county  or  his  deputy,  under  warrant  from  the  said  or 
any  two  Justices  of  the  Peace.  And  provided  further,  that 
the  said  Justices  shall  not  have  authority,  under  any  such 
conviction,  to  sentence  any  person  to  imprisonment  for  a 
longer  period  than  one  month,  or  to  any  tine  for  a  greater 
amount  than  forty  shillings,  or  to  corporal  punishment.  Per- 
petual. 

Confirmation         By  See.  47,  of  the  same  Act,  in  counties  where,  by 

rnems^for  ^^^^  ^^^^^  ^'^^^^  ^^^^^  ^"^^  General  Sessions  of  the 
Road.  Peace  in  the  year,  it  shall  and  may  be  lawful  for  any  Special 

Sessions  held  by  five  Justices  of  the  Peace  at  least,  to  ap- 
prove and  confirm  upon  the  same  notice,  and  under  the  same 
regulations  as  by  Law  are  now  provided  and  enacted  in  res- 
pect to  the  confirmation  of  the  same  by  a  general  Sessions  of 
the  Peace,  any  report  of  Appraisers  appointed  to  lay  out  and 
value  any  New  Road,  or  alteration  of  a  Road,  in  the  same 
manner,  and  with  the  like  effect,  as  a  Court  of  General  Ses- 
sions can  now  do  the  same. 
Notice  of  Spe-  By  the  46  Geo.  3,  c.  15.  2  Vol.  6.  [n  every  Special 
cial  Sessions  Scssions  of  the  Peace,  which  may  by  law  be  held,  the  par- 
the^re^in!^"^^^  ticular  business  for  which  such  Special  Seesions  shall  have 
been  called,  (and  which  shall  always  be  specified  and  de- 
clared at  the  call  thereof,)  shall  only  be  done  and  transacted, 
any  law  or  usage  to  the  contrary  notwithstanding.  Perpe- 
tual. 

Note.  At  least  eight  days  notice  ought  to  be  given  of 
the  holding  of  a  Special  Sessions. 

Subjects  con-  Special  Sessions  may  be  held  with  regard  to  the  follow- 
s^edaf 'sel""-^  ing  subjects,  by  virtue  of  the  several  Statutes  hereunder 
eions  may  be  cited,  respectively. 

held.  Highways.    Approving  and  confirming  report  of  Appraisers, 

&c.  by  4  Vic.  c.  3,  Sess.  1841,  already  recited  under 
this  Title. 
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Lumber^  Sfc.    Regulations  as  to  bringing  tlie  same  down 
rivers,  &c.    58  G.  3.  3  Vol.  35,  and  1  &  2  G.  4.  3 
Vol.  104.    See  T\i\e,— Lumber. 
Rates^  Poor.    Appeals  conceraing,  &c.  4  G.  4.  3  Vol,  150. 

see  Title, — Poor. 
Males,  County.    Appeals,  &c.    5  W.  4.  4  Vol.  385,  and 
subsequent  Acts,  &.c.    See  Title, — Rates. 


SET  OFF,  see— SUMMARY  TRIALS, 
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By  the  Statute  of  the  4  G.  4,  c.  13.  3  V.  156.  The 
Governor  may  appoint  Commissioners  of  Sev^^ers,  who  shall 
be  sworn  to  the  faithful  discharge  of  their  duty,  and  such 
Commissioners  may,  from  time  to  time,  assess  the  proprie-  Assessments 
tors  of  dyked  and  marsh  lands,  for  the  repair  of  dykes  and  J^^^^J^'^^^ 
weirs,  and  for  certain  other  purposes  relating  to  such  lands,    ^  ^' 
and  shall  appoint  Collectors  to  collect  the  money  due  on 
such  assessments,  who  shall  also  be  sworn  as  aforesaid. 

Sec.  3.  Upon  complaint  being  made  upon  oath,  be-  Recovery  of 
fore  any  one  Justice  for  the  county  where  such  lands  lie,  by 
such  Collector  or  Collectors,  it  shall  be  lawful  for  such  Jus- 
tice to  grant  a  warrant  under  his  hand  and  seal,  directed  to 
any  one  of  the  Constables  in  the  county,  to  levy  of  and 
from  the  goods  and  chattels  of  the  person  or  persons  neg- 
lecting or  refusing  to  pay  his,  her,  or  their  part  or  propor- 
tion of  such  assessment,  by  distress  and  sale  of  the  said 
goods  and  chattels,  the  full  sum  so  assessed,  with  costs  for 
prosecuting  the  same,  which  costs  shall  not  in  any  one  case 
exceed  ten  shillings. 

Sec.  4.  If  goods  or  chattels  of  the  owner  or  possessor 
of  lands  dyked,  drained,  or  improved,  are  not  to  be  found  oTiaies."*^"' 
within  the  county  or  district  where  such  lands  lie,  to  answer 
his,  her,  or  their  proportion  of  the  assessment  made  as 
aforesaid,  it  shall  be  lawful  for  any  one  Justice  for  the  coun- 
ty, to  let  the  same,  or  so  much  thereof  as  may  be  sufficient 
to  pay  such  proportion,  first  giving  twenty  days  notice  in 
the  township  or  place  where  the  lands  lie. 

By  Sec.  9.    If  no  person  shall  appear  to  pay  the  pro-  Selling  lands, 
portion  of  any  assessment,  and  no  sufficient  distress  shall  be  for  payment 
found  to  satisfv  the  same,  the  Commissioners,  after  three  '^^'"^^'^s- 
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Repairing  in- 
jury to  Dyke 
by  pasturing. 


Recovery  of 
assessment 
above  five 
shillings  per 
acre. 


Oath  of  Com- 
rnissioners 
ind  others. 


months  notice  of  the  sale  of  the  said  lands  of  the  person  so 
assessed,  and  such  proportion  being  still  unpaid,  shall  sell 
at  public  auction,  to  the  highest  bidder,  so  much  of  such  de- 
linquent's said  lands  as  will  be  sufficient  to  pay  such  propor- 
tion, with  the  charges. 

Sec.  13.  When  any  person  shall  pasture  any  part  of 
the  land  enclosed  within  any  common,  dyke,  or  any  land 
without  and  adjoining  such  dyke,  whereby  any  part  of  the 
dyke  shall  be  injured,  it  shall  be  lawful  for  any  two  or  more 
of  the  Commissioners,  as  often  as  there  shall  be  occasion,  to 
make  an  order  upon  such  person  for  the  repairing  of  such 
injury,  by  a  certain  day  named  in  such  order,  and  in  case 
of  refusal  to  obey  the  same,  such  Commissioners  shall  cause 
the  injury  to  be  forthwith  repaired. 

Sec.  14.  The  person  neglecting  or  refusing  to  obey 
any  such  order,  shall  forfeit  and  pay  for  each  offence,  the 
sum  of  ten  shillings,  which  sum,  with  the  costs  of  such  re- 
pair, to  be  recovered  before  any  one  Justice  for  the  county, 
shall,  from  time  to  time,  be  levied  by  warrant  of  distress  un- 
der the  hand  and  seal  of  such  Justice.  Perpetual. 

By  the  10  G.  4.  c.  37.  4  V.  64.  Where  the  assess- 
ment shall  be  more  than  five  shillings  per  acre,  no  warrant 
of  distress  shall  issue  against  any  party  owning  or  possessing 
dyked  marsh  land,  on  account  of  any  assessment  made  upon 
the  said  land,  unless  such  party,  or  some  other  or  former 
owner  of  such  land,  shall  have  assented  to  the  building  of 
the  dyke  for  which  the  assessment  was  made  ;  but  in  all  cases, 
whether  such  consent  hath  or  hath  not  been  given,  the  land 
of  every  such  actual  owner  or  possessor,  shall  be  liable  to 
such  assessment,  and  may  be  proceeded  against  in  the  man- 
ner provided  in  the  ninth  Section  of  the  aforesaid  Act  of  the 
4  G.  4.  c.  13>  without  previously  issuing  such  warrant  of 
dis^ess. 

Sec.  2.  After  the  issuing  of  a  warrant  of  distress 
against  a  party  who  did  not  assent  to  the  assessment,  the 
Commissioners  may  discontinue  proceedings  against  him, 
without  their  being  liable  to  costs. 

Sec.  3.  The  oath  by  the  aforesaid  Act,  of  which  this 
is  in  amendment,  directed  to  be  administered  to  the  said 
Commissioners  of  Sewers,  Collectors,  Assessors,  and  other 
persons  therein  named,  shall  be  made  in  writing  by  the  par- 
ty required  to  make  the  same ;  and  this  oath  shall  be  admi- 
nistered by  some  Justice  of  the  Peace,  in  the  presence  of 
the  Clerk  of  the  Peace  for  the  county  or  district  wherein 
such  Commissioners  have  jurisdiction.  Ferpetuah 
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By  the  5  W.  4,  c.  47.  4  V.  432.  In  any  cause  or  Clerks  and 
proceeding  in  any  Court  in  the  Province,  or  before  any  Jus- 
tice  or  Justices  of  the  Peace,  wherein  it  may  be  necessary  to  ne^sses^ 
examine  any  Clerk  to  Commissioners  of  Sewers,  or  Collect- 
or, as  a  witness,  it  shall  be  lawful  for  such  Clerk  or  Col- 
lector, to  be  examined  as  a  witness,  to  prove  any  fact  or  facts 
arising  from,  or  connected  with,  the  execution  of  the  duties 
of  such  Clerk  or  Collector,  notwithstanding  such  Clerk  or 
Collector  may  be  a  proprietor,  or  interested  of  and  in  the 
lands  included  in  any  such  assessment,  touching  which,  or 
any  rate  thereon,  or  any  proceeding  taken  for  enforcing  the 
same,  any  suit  or  question  be  depending ;  Provided,  that  no 
such  Clerk  or  Collector  shall  be  a  witness  in  any  matter 
touching  the  taxes  upon  their  own  lands,  or  themselves  re- 
spectively. Tempor^ary. 

The  proceedings  and  the  forms  for  the  recovery  of  any  Directions, 
dyke  rates,  will  be  the  same  as  in  the  case  of  Poor  Rates,  or 
County  Rates,  for  which,  see  either  of  those  Titles.  For  the 
recovery  of  the  penalty,  and  the  other  sum  mentioned  in  the 
1 4th  clause  of  the  aforesaid  Act  of  the  4  G.  4,  the  like  pro- 
ceedings must  be  had,  as  for  the  recovery  of  penalties  and 
sums  in  other  cases  of  the  like  nature,  for  which  proceedings, 
with  the  general  Forms  requisite,  see,  respectively,  Titles, — 
Information,  Summons,  Conviction,  Distress. 


— m — 
SHEEP. 

By  the  Statute  of  the  19  G.  3,  c.  7.  1  V.  215.  The  Driving  away 
Justices  of  the  Peace  in  each  county  or  township,  empower-  ^J^^^J^ 
ed  to  hold  Sessions  of  the  Peace,  shall  be  empowered  in  ^'''^'"^'y' 
their  Sessions  as  aforesaid,  and  they  are  hereby  directed,  to 
make  regulations  for  the  preventing  the  clandestine  driving 
or  carrying  away  sheep  and  lambs,  from  the  several  townships 
in  such  counties,  in  manner  as  shall  be  most  agreeable  to  the 
circumstances  of  such  county,  or  townships  therein,  and  any 
person  who  shall  transgress  such  regulations,  shall  forfeit  and 
pay  a  fine  not  exceeding  five  pounds,  to  be  recovered  on 
complaint  or  information,  before  any  two  Justices  of  the 
Peace  for  the  county  wherein  the  offence  was  committed,  or 
before  the  Sessions  in  such  county  or  township,  and  be  levi- 
ed by  warrant  of  distress  on  the  offender's  goods  and  chat- 
tels, and  be  applied  to  the  use  of  the  poor  of  the  township 
where  the  offence  was  committed.  Perpetual. 
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Keeping  dogs?  By  the  34  G.  3,  c.  2.  1  V.  331.  If  any  person  shall 
k'ifrTrTolr  ^^'^^^^  ^^^^  ^^^^  known  to  kill,  or  accustom- 

sheep!'^  w^^'^'^y  worry  sheep  or  lambs,  after  notice  thereof,  such  per^ 

son  shall  forfeit  and  pay  ten  shillings  to  the  owner  of  every 
sheep  or  lamb  so  killed  as  aforesaid,  and  shall  also  forfeit 
and  pay  three  pounds  for  every  offence,  to  be  recovered  be- 
fore any  Justice  of  the  Peace  for  the  county  where  the  offence 
was  committed  ;  the  one  moiety  thereof  for  the  use  of  the 
poor  of  the  township  or  place  where  the  offence  was  com- 
mitted, and  the  other  moiety  to  the  person  or  persons  prose- 
cuting for  the  same.  Perpetual. 

The  proceedings  and  Forms  for  the  recovery  of  the  pen- 
alties mentioned  in  the  foregoing  Statutes,  will  be  the  same 
as  in  prosecutions  in  other  ordinary  cases  for  the  recovery  of 
penalties,  for  which,  see,  respectively.  Titles, — Information, 
Summons,  Conviction,  Distress. 

— m — 
SHERIFF. 


By  the  35  G.  3,  c.  1.  1  V.  344.  The  Chief  Justice 
or  in  his  absence,  the  senior  Judge  of  the  Supreme  Court, 
shall,  annually,  on  the  last  day  of  Michaelmas  Term,  nomi- 
nate to  the  Governor,  three  fit  persons  in  each  county,  as 
qualified  for  the  office  of  High  Sheriff  thereof ;  one  of  whom 
in  each  county,  the  Governor  shall  appoint  to  be  such  She- 
riff, for  the  year  ensuing,  who,  on  refusal  to  serve,  shall  for- 
feit fifty  pounds  ;  and  if  he  accepts  the  office,  shall  give  se- 
curity, and  be  sworn  to  dischai*ge  the  duties  thereof. 

Sec.  4.  It  shall  be  lawful  for  the  said  Chief  Justice,  or 
senior  Judge  as  aforesaid,  in  the  said  list  of  persons  present- 
ed to  the  Governor  as  aforesaid,  to  return  over  again  the 
name  of  such  person  as  shall  be  then  in  the  office  of  Sheriff 
for  any  county,  in  case  such  person  shall  have  signified  to 
such  Chief  Justice,  or  senior  Judge,  his  consent  in  vi^ritingto 
serve  for  the  ensuing  year  ;  unless  a  representation  signed  by 
a  majority  of  the  Justices,  in  their  General  Sessions  assembled 
in  any  county,  shall  be  filed  in  the  Supreme  Court  at  Hali- 
fax, as  of  any  Michaelmas  term  hereafter  ensuing,  praying 
thereby,  that  the  person  then  serving  the  office  of  Sheriff  in 
such  county,  may  not  be  returned  in  the  Judge's  list  to  serve 
the  office  of  Sheriff  for  the  then  ensuing  year  ;  in  which 
case,  the  Judge  who  is  to  return  such  list,  shall  not  return 
the  name  of  such  person  so  petitioned  against.  Perpetual. 
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The  Shenff  having  the  warrant  of  a  Justice  of  the  Sheriff  shall 
Peace  directed  to  hin^i,  shall  execute  the  saone,  but  he  need 
not  go  in  person  to  execute  it,  but  may  authorise  another  to  justice, 
do  it.    And  it  is  no  excuse  to  the  Sheriff  to  return  that  he 
could  not  execute  a  precept,  because  of  resistance,  for  he 
may  take  with  him  the  power  of  the  county. 

The  Sheriff,  on  summons,  is  bound  to  attend  the  Ses-  fjj^^^g'^gg^-"^g 
sions  of  the  Peace,  there  to  return  his  precepts,  to  take 
charge  of  the  prisoners,  to  receive  fines  for  the  King,  and 
the  like. 

And  it  seems  clear  from  the  general  reason  of  the  law,  Is  punishable 
which  gives  all  Courts  of  Record  a  kind  of  discretionary  ^7 
power  over  abuses  by  their  own  officers,  that  the  Sheriff  is  ^ 
punishable  by  the  Justices  in  Sessions,  for  defaults  in  exe- 
cuting their  writs  and  precepts.    Every  Sheriff  is  a  princi- 
pal conservator  of  the  peace,  by  the  common  law,  and  may, 
ex  officio,  award  process  of  the  peace,  and  take  surety  for 
it.  *5  Burn's,  223-4. 


SHIPS,  &c. 

By  the  25  G.  3,  c.  6.  1  V.  241.  Any  person  who  Destroying 
shall  take  away,  cut  down,  or  destroy,  or  aid  or  assist  in  Beacons,  '&c. 
taking,  cutting  down,  or  destroying,  in  any  manner  what- 
ever, such  buoys,  beacons,  or  sea  marks,  which  are  placed, 
or  shall  be  placed  or  set  by  order  or  direction  of  the  Gover- 
nor, Lieutenant  Governor,  or  Commander-in-chief,  or  any 
other  person  having  authority  so  to  do,  in  any  harbour, 
creek,  or  bay  within  the  Province,  shall,  on  due  conviction 
thereof,  by  the  oath  of  one  credible  witness,  before  two 
Justices  of  the  Peace,  forfeit  and  pay  the  sum  of  one  hun- 
dred pounds  ;  and  on  failure  of  payment  thereof,  or  of  goods 
or  chattels  belonging  to  the  offender,  whereon  to  levy  the 
same,  such  offender  shall  be  committed  by  such  Justices,  to 
the  gaol  of  the  county  or  place  where  the  offence  shall  have 
been  committed,  for  the  space  of  twelve  months. 

Sec.  2.  Any  person  who  shall  make  fast  to  any  such 
buoy,  or  sea  mark,  any  ship,  vessel,  or  boat,  shall,  on  due 
conviction  thereof  as  aforesaid,  pay  a  sum  not  exceeding 
twenty  pounds  ;  and  on  failure  of  payment  thereof,  or  of 
goods  or  chattels  belonging  to  the  offender,  whereon  to  levy 
the  same,  such  offender  shall  be  committed  by  such  Justices 
to  the  gaol  of  the  county  or  place  where  the  offence  shall 
have  been  committed,  for  a  space  not  exceeding  six  months. 
Perpetual, 
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The  proceedings  for  the  recovery  of  the  penalties  im- 
posed by  the  foregoing  Statute,  will  be  the  same  as  in  simi- 
lar cases  before  Justices,  and  together  with  the  requisite 
Forms,  which  may  readily  be  filled  up  so  as  to  serve,  will  be 
found  respectively,  under  the  Titles, — Information,  Sum- 
mons, Conviction,  Distress,  Commitment. 
Improperij  By  the  33  G.  3,  c.  3.  1  V.  315.    No  ballast  shall  be 

bal'iast'^^  unladen  or  thrown  overboard  from  any  ship,  vessel,  or  boat, 
below  high  water  mark,  into  any  port,  harbour,  river,  or  creek 
within  this  Province,  or  at  the  entrance  into  the  same  ;  and 
if  any  master  or  seaman,  or  other  person  on  board  any  ship, 
vessel,  or  boat,  shall  unlade  or  throw  from  on  board  any 
ship,  vessel,  or  boat,  any  ballast,  below  high  water  mark, 
into  any  port,  harbour,  creek,  or  river,  or  at  the  entrance 
of  the  same,  such  master,  seaman,  or  other  person,  shall  be 
obliged  to  remove  such  ballast  or  impediment,  or  in  default 
thereof  shall  forfeit  and  pay  a  sum  not  exceeding  twenty- 
five  pounds,  to  be  sued  for  and  recovered,  by  information 
or  complaint  before  any  two  Justices  of  the  Peace  for  the 
county  wherein  such  offence  shall  be  committed  ;  subject  ta 
an  appeal  to  the  Court  of  Common  Pleas  in  and  for  the 
county  where  such  offence  shall  be  committed,  upon  securi- 
ty given  for  prosecuting  the  same  to  effect.  Ferpetual. 

Note.  The  proceedings  for  the  recovery  of  the  penal- 
ty in  this  Statute,  will  be  the  same,  until  after  conviction, 
as  in  similar  cases,  and  with  the  Forms,  which  maybe  fil- 
led up  so  as  to  serve,  will  be  found  under  the  respective 
Titles, — Information,  Summons,  Conviction.  As  no  final 
process  of  any  kind,  for  levying  the  penalty,  is  directed  or 
alluded  to  in  the  Statute,  it  seems  quite  clear,  that  no  such 
process  can  be  issued  by  the  Justices. 

— m — 

SHIPWRECK,  see  WRECK. 

As  to  Burning  or  otherwise  destroying  Ships,  &c. 
see  Title,— BURNING. 

— m — 

SHOOTING  AT,  &c.  (maliciously.) 

Punishment  By  the  4  Vic.  c.  6,  Sess.  1841.    Sec.  9.  Whosoever 

ly'imVry  is°ef-  ^^^^^^  attempt  to  administer  to  any  person  any  poison  or  other 
lecitid,      ^   destructive  thing,  or  shall  shoot  at  any  person,  or  shall  by 
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drawing  a  trigger,  or  in  any  other  manner  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person,  or  shall  at- 
tempt to  drown,  suffocate  or  strangle,  any  person,  with  in- 
tent, in  any  of  the  cases  aforesaid  to  commit  the  crime  of 
murder,  shall,  although  no  bodily  injury  shall  be  effected,  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
to  be  imprisoned  for  the  term  of  his  natural  life,  or  for  any 
term  not  less  than  one  year,  as  the  Court  shall  award. 

Sec.  10.    Whosoever  unlawfully  and  maliciously  shall 
shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  maiming  with 
other  manner  attempt  to  discharge  any  kind  of  loaded  arms,  intent  to  dis- 
at  any  person,  or  shall  stab,  cut,  or  wound  any  person,  with  ^g"'"'^- 
intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or 
disable  such  person,  or  to  do  some  other  grievous  bodily 
harm  to  such  person,  or  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  any  person,  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned  for  the  term  of  his  natural  life,  or  for  any  term 
not  less  than  one  year,  as  the  Court  shall  award.  Perpetual. 

On  a  complaint  of  this  offence  being  made  to  a  Justice, 
the  same  proceedings  must  take  place  as  in  other  cases  of 
felonies;  and  for  which,  with  the  requisite  Forms,  see,  res- 
pectively, Titles', — Information,  Warrant;  Examination,  Bail, 
Commitment,  Recognisance. 



SHOP-BREAKING,  see  BURGLARY, 

- — m — ■ 
SLANDER. 

In  general  it  seems,  that  words  which  directly  tend  to 
a  breach  of  the  peace,  as  if  one  man  challenge  another,  are 
cognisable  before  Justices  of  the  Peace  ;  for  which  the  party 
may  be  bound  to  the  good  behaviour,  and  even  indicted. 
5  Burn's,  243. 

[Note.  This  means  cognisable,  or  to  be  determined 
before  the  Justices  in  Sessions,  but  not  before  one  Justice 
or  more  out  of  Sessions,  though  one  Justice  may  bind 
over  to  the  Sessions,  on  a  complaint  of  such  offence.] 

But  if  the  words  do  not  tend  direcdy  to  a  breach  of  the 
King's  peace,  but  are  matters  only  of  private  slander  between 
party  and  party,  which  no  way  afiect  the  public  administration 
of  justice,  as  in  case  where  the  common  people  are  wont  to 


mo 


SLANDER. 


call  one  another  knaves,  and  rogues,  and  whores,  and  thieves, 
it  is  not  asserted  by  any  good  authority,  that  Justices  of  the 
Peace  have  any  jurisdiction  at  ail  in  such  matters.  Id, 

 m  

SMUGGLING,  see  REVENUE. 

— — 

SOLDIERS. 

By  the  35  G.  3,  c.  5.  1  V.  350.  If  any  person  shall 
knowingly  detain,  buy,  or  exchange,  or  otherwise  receive, 
any  arms,  clothes,  caps,  or  other  furniture  belonging  to  the 
King,  from  any  soldier,  or  deserter,  or  any  other  person, 
upon  any  account  or  pretence  whatsoever  ;  or  any  hats,  shoes, 
shirts,  or  stockings,  or  other  articles  generally  deemed  regi- 
mental necessaries,  according  to  the  custom  of  the  army, 
provided  for  such  soldier  or  deserter,  by  his  captain  or  other 
officer  commanding  the  company  to  which  he  belongs,  and 
paid  for  by  deductions  out  of  his  pay,  without  leave  in  writ- 
ing from  such  captain  or  officer,  or  cause  the  colour  of  such 
clothes  to  be  changed,  the  person,  so  offending,  shall  forfeit 
for  every  such  offi3nce,  the  sum  of  five  pounds,  and  upon 
conviction  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  before  any  two  Justices  of  the  Peace,  the  said 
penalty  shall  be  levied  by  warrant  under  the  hands  of  the 
said  Justices,  by  distress  and  sale  of  the  goods  and  chattels 
of  the  offender ;  one  moiety  of  such  penalty  to  be  paid  to  the 
informer,  and  the  residue  to  the  officer  to  whom  any  such 
deserter  or  soldier  did  belong.  And  in  case  any  such  of- 
fender, so  convicted,  shall  not  have  sufficient  goods  and 
chattels,  whereon  distress  may  be  made,  to  the  value  of  the 
penalty  recovered  against  him  for  such  ofience,  or  shall  not 
pay  such  penalty  within  four  days  after  such  conviction,  then, 
and  in  such  case,  such  Justices  may,  by  warrant  under  their 
hands  and  seals,  commit  such  offender  to  the  common  jail, 
there  to  remain  without  bail  or  mainprize  for  three  months, 
or  cause  such  offender  to  be  publicly  whipped,  at  the  discre- 
tion of  such  Justices.  Perpetual. 

By  the  4  &  5  G.  4,  c.  34.  3  V.  193,  made  in  amend- 
ment of  the  foregoing  Statute,  it  is  enacted, — "  That  it  shall 
be  lawful  for  the  said  Justices  before  whom  any  conviction 
shall  be  had  against  any  offender,  under  the  said  Act,  to 
commit  such  offender  to  the  common  gaol,  after  conviction 
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and  before  the  expiration  of  the  said  four  days,  unless  such 
offender  shall  enter  into  recognisances  with  two  sureties,  for 
his  personal  appearance  before  the  said  Justices,  at  the  ex- 
piration of  the  said  four  days  mentioned  in  the  said  Act. 
Perpetual. 

Note.  The  punishment  of  public  whipping  has  been 
abolished  in  ev^ry  ease. 

For  the  proceedings  to  recover  the  penalty  mentioned 
in  the  first  of  the  foregoing  Statutes,  and  also  subsequent 
to  the  conviction  of  the  offender,  with  the  requisite  Forms, 
which  may  be  made  to  serve,  see,  respectively,  Titles, — 
Information,  Summons,  Conviction,  Distres^s,  Commitment. 

— m — - 
SPIRITUOUS  LIQUORS. 

Such  of  the  enactments  relating  to  Spirituous  Liquors, 
as  it  is  deemed  requisite  to  set  forth  under  this'  Title,  may 
be  conveniently  arranged  under  the  following  divisions  : 

I.  Licenses  for  the  Sale  of  Spirituous  Liquors. 

II.  Selling  the  same  without  License,  or  after 

THE   expiration  THEREOF. 

III.  Hanging  out  Signs. 

IV.  Selling  in  House  not  named  in  License. 

Y.    Order   in  Licensed   Houses   and    Shops,  and 

WHEN,  and  to  whom,  SPIRItUOUS  LiQUORS  ARE 
not  TO  BE  SOLD. 

VI.    Selling  Goods  in  Taveris^s. 

VII.  Regulations  as  to  quantities  in  which  Spirtt-- 

uous  Liquors  may  be  sold. 

VIII.  Prosecutions  for  Offences. 

IX.      W^ITNESSES   ON  FrOSECUTIONS. 

X.  Application  of  Penalties. 

XI.  Obstructing  Clerks  of  Licens^is. 

XII.  Recovery  of  License  Duties. 

XIII.  Suspending  Licenses,  for  violation  of  Enac^^ 

MENT'S. 

XIV.  Selling   Spirituous    Liquors   on   Credit,  and 

Securities  and  Pledgi:s  for  TifTE  same. 
XV.    Regulations  concerning  Distilleries. 
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I.    Licenses  for  the  Sale  of  Spirituous  Liquors. 


Granting  Li- 


Grand  Jury 
recommend 
persons  for 
License. 


Persons  hold- 
ing Shop  Li- 
cense not  to 
sell  less  than 
one  gallon. 


Persons  hold- 
ing Shop  Li- 
cense may 
sell  not  less 
than  one 
quart  of  wine. 

Apothecary. 


By  the  Statute  of  the  2  W.  4,  c.  3,  4  V.  112.  "  The 
Justices  in  each  county  or  district,  in  their  first  General 
Quarter  Sessions  in  every  year,  may  grant  and  order  tavern 
licenses  for  the  sale  of  wine,  beer,  ale,  cider,  or  perry,  rum, 
brandy,  and  other  strong  or  distilled  spirituous  hquors,  for 
use  or  consumption  in  the  tavern  or  house  of  the  party  licen- 
sed, to  be  issued  and  given  to  and  in  favour  of  such  and  so 
many  fit  and  proper  persons,  of  good  fame,  and  of  sober  life 
and  conversation,  as  the  said  Justices  shall  judge  necessary 
to  be  licensed,  to  sell  such  liquors  in  any  quantity  vv^ithin, 
and  to  keep  taverns  or  houses  of  public  entertainment  in  the 
several  towns,  and  on  the  several  roads  and  streets  of  the 
Province,  lying  within  their  respective  counties  or  districts  ; 
and  also  to  grant  and  order  shop  licenses,  for  the  sale  of  such 
liquors  in  a  quantity  not  less  than  one  quart,  delivered  at  the 
same  time,  to  such  persons  keeping  shops  or  vending  goods, 
as  the  said  Justices  shall  deem  fit  and  proper. 

The  following  are  the  alterations  of  this  clause.  2  Vic. 
c.  7,  Sess.  1839,  Sec.  2.  No  tavern  or  shop  license  shall  be 
hereafter  granted  to  any  person  whomsoever,  (except  in  the 
town  of  Plalifax,)  unless  upon  the  recommendation  of  the 
Grand  Jury  of  the  county  wherein  such  license  is  to  be 
granted* 

Sec.  3.  No  person  holding  a  shop  license,  (except  in 
the  town  of  Plalifax,)  shall  hereafter,  on  any  pretence,  sell 
spirits,  wines,  or  other  strong  or  intoxicating  liquor,  in  any 
quantity  less  than  one  gallon,  under  the  same  penalty,  to  be 
recovered  in  the  like  manner  as  by  law  is  imposed,  and  to 
be  recovered  on  and  from  persons  selling  such  liquor  without 
license.  AmmaL 

But  these  last  clauses  are  in  part  altered  by  the  follow- 
ing enactments, — 6  Vic.  c.  46.  Sess.  1843,  Sec.  2.  Any 
person  holding  a  shop  license,  shall  or  may  sell  any  quantity 
of  ivine  or  wines,  not  less  than  one  quart  at  one  and  the 
same  time,  any  thing  in  any  Act  or  Acts  contained  to  the 
contrary  notwithstanding. 

Sec.  3.  Nothing  contained  in  this  present  or  any  of 
the  previous  Acts  hereby  continued,  shall  extend  or  be  con- 
strued to  extend  so  as  to  prevent  any  physician  or  apotheca- 
ry, if  authorised  so  to  do  by  the  G  eneral  Sessions,  from  sell- 
ing for  medicinal  purposes,  any  wine  or  spirits,  in  any  such 
county  wherein  the  Grand  Jury  shall  think  it  inexpedient  to 
recommend  any  person  for  tavern  licenses.  Annual. 

[By  this  last  clause  it  is  quite  evident  that  the  Legisla- 
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ture  consider  that  the  Grand  Jury  have  a  right  to  refrain 
from  recommending  any  tavern  licenses  whatever,  in  any 
part  of  the  county.] 

Sec.  5.  In  every  such  tavern  license  and  shop  license,  Particulars  to 
granted  pursuant  to  this  Act,  there  shall  be  inserted  and  con-  uJ^^nses^ 
tained,  the  name,  residence,  and  occupation,  of  the  person 
or  persons  to  whom  the  same  is  made,  and  the  particular 
house  or  shop  for  which  the  same  license  is  given,  with  the 
name  of  the  county,  and  of  the  town,  township,  or  settle- 
ment thereof,  and  of  the  particular  road,  street,  or  lane 
Iherein,  in  which  such  house  or  shop  is  situate. 

Sec.  8.  If  after  the  first  General  or  Quarter  Sessions  ^'^^J^-f  g^'j 
of  the  year,  in  any  county  or  district,  (except  Halifax,)  any  cial  Sessions, 
person  or  persons  shall  apply  for  any  such  tavern  license,  or 
shop  license  therein,  it  shall  be  lawful  for  the  Justices  at  any 
other  General  Session,  held  in  and  for  such  county  or  dis- 
trict, or  for  any  three  Justices  thereof,  in  special  session  as- 
sembled, to  make  an  order  for  granting  such  license,  if  it 
shall  be  deemed  expedient  so  to  do,  and  the  same  shall  be 
issued  accordingly.  Provided  ahvays,  that  every  such  ap- 
plication made  to  a  special  session,  for  a  tavern  license, 
shall  be  fust  recommended  by  three  Justices  of  the  said 
county  or  district,  not  of  the  said  special  session  ;  And  Pro- 
vided also,  that  the  issuing  of  such  tavern  license  be  first 
recommended  by  the  Grand  Jury. 

Sec.  9.  The  said  several  licenses  shall  be  made  and 
issued  in  the  terms,  and  according  to  the  Forms  prescribed 
in  the  Schedule  to  this  Act  annexed,  and  shall  be  signed  by 
the  Clerk  of  the  Licenses,  the  Clerk  of  the  Peace  first  certi- 
fying thereon,  that  security  has  been  given  therefor  as  pre- 
scribed by  the  Act ;  and  such  license  shall  continue  and  en- 
dure from  the  date  thereof  until  the  end  of  the  General  or 
Quarter  Sessions  first  held  for  the  county  or  district,  in  the 
year  next  following  the  grant  of  such  licenses  respectively, 
Ferpetual. 

By  the  7  W.  4,  c.  15,  Sess.  1837.    No  general  license  General 
whatever,  shall  be  granted  or  issued  to  any  person  or  per-  Licenses, 
sons,  residing  in  any  part  of  this  Province,  except  only  to 
persons  residing  in  the  town  or  peninsula  of  Halifax. 

Sec.  3.    No  such  license  as  heretofore  called  a  wino  Wine^and 
and  beer  license,  shall  be  issued  or  granted  on  any  pretence  icense. 
whatsoever. 

Sec.  4.    It  shall  be  lawful  for  the  Justices  of  the  Peace  Licenses 
of  the  several  counties  or  districts,  upon  the  recommenda-  S^^^^^- 
tion  of  the  Grand  Jury,  but  not  otherwise,  to  grant  a  li- 
cense gratis,  or  upon  payment  of  such  less  duty  or  tax  than 


\ 
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is  hereby  imposed,  as  may  seem  to  them  proper,  to  any  per- 
son or  persons  living  on  roads  which  are  little  frequented, 
for  the  encouragement  of  such  persons  keeping  houses  of 
entertainment  on  such  public  roads,  for  the  accommodation 
of  travellers.  [The  Grand  Jury  are  not  obliged  to  recom- 
mend.   See  clause  of  6  Vic.  already  recited.] 

Sec.  5.    No  Justice  of  the  Peace  shall  hold  n  tavern  li- 
cense for  the  retail  of  ardent  spirits.  Annual. 

II.    Selling  Spirituous  Liquors  without  LiceksEj  or 

AFTER  THE   EXPIRATION  THEREOF. 

oul 'LLrif "  aforesaid  Act  of  the  2  W.  4,  c.  3. 

If  any  person  or  persons  whatsoever,  either  by  themselves, 
or  their  wives,  or  any  of  their  children,  or  their  known  and 
reputed  servants,  or  substitutes  under  them,  directly  or  in- 
directly, in  any  house,  shop,  warehouse,  or  other  place 
whatsoever  belonging  to  the  father  or  mother  of  such  child 
or  children,  or  to  the  known  or  reputed  master  or  mistress 
of  such  servant  or  substitute,  shall  sell,  barter,  or  exchange, 
or  deliver  upon  credit,  any  rum,  brandy,  ale,  wine,  cider, 
perry,  or  other  strong  or  distilled  liquors,  mixed  or  unmixed, 
by  whatsoever  name  or  names  they  are  or  may  be  called, 
(without  license  first  had  and  obtained  for  that  purpose,  in 
manner  and  form  as  herein  directed,)  whether  such  wife, 
child,  children,  servant,  or  substitute,  so  sold,  bartered,  or  \ 
exchanged,  or  delivered  the  same,  or  not,  by  the  command 
of  such  father,  mother,  master  or  mistress,  or  shall  hawk, 
sell,  or  expose  to  sale,  barter,  or  exchange,  or  deliver  upon 
credit,  any  such  liquors,  mixed  or  unmixed,  by  whatsoever 
name  or  names  they  are  or  may  be  called  or  distinguished, 
about  the  streets,  wharves,  highways,  lanes,  or  suburbs  of 
the  town  or  peninsula  of  Halifax,  or  in  any  other  town  or 
place  whatsoever  within  this  Province,  in  any  manner  what- 
soever, or  upon  the  water,  in  any  ship,  boat,  or  vessel,  or 
in  any  other  manner  whatsover  ;  or  shall  deliver  upon  cre- 
dit, or  sell,  or  barter,  or  exchange,  or  expose  thp  same  to 
sale,  on  any  bulk  or  bulks,  stall  or  stalls,  or  in  any  shed  or 
sheds,  or  on,  or  in  any  other  place  or  places,  such  person 
or  persons,  and  the  father  or  mother  of  such  child  or  chil- 
dren, and  the  reputed  master  or  mistress  of  such  servants  or 
substitutes,  shall  forfeit  for  every  offence,  a  sum  not  exceed- 
ing twenty  pounds,  nor  less  than  five  pounds  ;  and  it  shall 
be  lawful  for  any  two  Justices  of  the  Peace,  on  their  view, 
or  on  confession  of  the  party,  or  by  proof  on  the  oath  of  one 
credible  witness,  to  convict  any  person  or  persons  so  offend- 
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ing,  and  the  person  or  persons,  so  convicted,  shall,  immedi- 
ately on  such  and  every  other  like  conviction,  pay  the  amount 
of  such  fines  or  forfeitures  into  the  hands  of  the  Clerk  of  the 
Licenses,  and  on  such  offender  or  offenders  refusing  or  neg- 
lecting to  pay  the  said  sum,  together  with  the  charges  of 
prosecution,  it  shall  be  lawful  for  such  Justices,  to  issiie  a 
warrant  under  their  hands  and  seals  for  the  levying  the  same, 
by  distress  and  sale  of  the  offenders  goods  and  chattels  ; 
and  if  no  sufficient  distress  can  be  found,  then  the  said  Jus- 
tices shall,  by  warrant  under  their  hands  and  seals,  commit 
the  offender  or  offenders  to  the  gaol  within  the  county  where 
the  offence  shall  be  committed,  there  to  remain  in  close  con- 
finement, or  to  be  put  to  hard  labour  for  the  space  of  three 
months,  or  until  he  or  she  shall  have  fully  paid  and  satisfied 
the  said  fine  and  charges  as  aforesaid,  or  otherwise  to  be 
bound  out  by  the  Justices  aforesaid,  for  any  time  not  ex- 
ceeding three  months,  to  serve  and  labour  for  any  person 
who  will  pay  the  fine  and  costs.  Provided,  that  all  prose- 
cutions in  pursuance  of  this  Act,  shall  be  made  within  three 
months  after  the  offence  committed. 

Sec.  28.  Every  person  or  persons,  licensed  as  afore-  Selling  after 
said,  who  shall  continue  to  sell  any  such  liquors  as  aforesaid,  License"""* 
for  a  longer  time  than  the  period  or  date  for  or  to  which 
their  respective  licenses  are  or  shall  be  limited  to  endure  and 
be  in  force,  without  taking  out  a  new  license,  shall  be  sub- 
ject to  the  like  prosecutions,  penalties  and  forfeitures,  as  per- 
sons selling  spirituous  liquors  without  license. 

[The  Forms  of  Summons  and  of  Conviction,  in  prose- 
cutions under  the  foregoing  clauses,  are  contained  in  the 
Act  recited  under  Division  No.  8,  and  the  other  requisite 
Forms  will  be  found  at  the  end  of  the  Title.] 

III.    Hanging  out  Signs. 

By  See.  16,  of  the  same  Statute.  Every  person  keep- 
ing a  ttivern,  or  retail  shop,  and  having  license  to  sell  any 
spirituous  iiquors,  wine,  ale,  beer,  cider,  or  perry,  shall 
within  ten  days  after  obtaining  such  license,  hang  out  a  sign 
or  inscription,  with  their  names  thereon,  setting  forth  that 
spirituous  iiquors  are  there  to  be  sold,  on  pain  of  forfeiting 
live  pounds  for  every  such  neglect. 

[Note.  As  no  mode  of  recovering  this  penalty,  is 
mentioned  in  this  Act,  or  in  any  othet,  it  is  clear  that  no 
prosecutions  for  the  same  can  legally  take  place  before  Jus- 
tices, but  on  complaint,  the  license  of  the  offender  may  be 
suspended;  pursuant  to  See.  -37  of  this  Act, 
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Sec.  17.  If  any  person  or  persons,  not  having  obtain- 
ed a  license  therefor,  shall  presume  to  hang  out,  or  suffer  to 
remain,  any  sign  or  inscription  whatsoever,  importing  that 
rum,  or  other  strong  or  distilled  spirituous  liquors,  w^ine,  ale, 
beer,  cider,  or  perry,  are  there  sold  otherwise  than  by  whole- 
sale, upon  proof  thereof  in  manner  and  form  herein  describ- 
ed, such  person  shall  be  subject  and  hable  to  the  like  penal- 
ties and  forfeitures  as  persons  convicted  of  selling  spirituous 
liquors  without  license. 

[In  prosecutions  on  this  clause,  the  Forms  will  be  simi- 
lar to  those  in  the  case  of  selling  spirituous  liquors  without 
license,  and  some  of  which  will  be  found  in  the  Act  set  forth 
under  Division,  No.  8,  and  the  others  at  the  end  of  the 
Tide.] 

IV.  Selling  in  any  other  place  than  the  one  speci- 

fied IN  THE  License. 

By  Sec.  18,  of  the  aforesaid  Act  of  the  2  W.  4,  c.  3. 
If  any  person  or  persons,  either  by  themselves,  or  their  wives, 
or  any  of  their  children,  or  known  or  reputed  servants  or 
substitutes  under  them,  directly  or  indirectly,  shall  presume 
to  sell  any  rum,  brandy,  wine,  ale,  cider,  perry,  or  other 
strong  or  distilled  liquors,  mixed  or  unmixed,  by  whatsoever 
name  or  names  they  are  or  may  be  called  or  distinguished,  by 
virtue  of,  or  under  pretence  of  any  license  obtained  as  in 
this  Act  is  directed,  in  any  other  place  than  at  the  house, 
shop,  or  place  to  be  named  in  such  license,  where  such  per- 
son or  persons  themselves  shall  bona  fide,  actually  and  con- 
stantly reside  and  dwell,  or  carry  on  the  business  of  such 
shop,  upon  conviction  thereof,  such  person  or  persons  shall 
be  subject  and  liable  to  the  like  pains  and  penalties  as  persons 
convicted  of  selling  spirituous  liquors  without  license,  and 
the  same  shall  be  prosecuted  for,  paid,  levied  and  disposed 
of,  in  like  manner  as  is  directed  by  this  Act. 

[The  requisite  Forms,  in  prosecutions  upon  this  clause, 
will  be  similar  to  those,  in  the  case  of  selling  without  license, 
and  can  readily  be  filled  up  so  as  to  serve.] 

V.  Order  in  Licensed  Houses,  and  when,  and  to 
WHOM,  Spirituous  Lk^uors  shall  not  be  sold  or 
furnished. 

Retailers  bar-  By  the  2  G.  3,  c.  i.  Sec.  3,  1  V.  78.  No  retailer, 
Apprentices  OY  pcrsou  whatsoever,  shall  harbour  or  suffer  any  apprentice, 
or  bound  ser-  bound  scrvaut,  or  negro  slave,  to  sit  drinking  in  his  or  her 
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house,  nor  sell  or  give  him  or  them,  nor  suffer  to  be  sold  or 
given  him,  or  them,  any  wine,  strong  beer,  ale,  brandy, 
rum,  or  other  spirituous  liquors,  without  special  order  or  al- 
lowance of  their  respective  masters  or  mistresses,  on  pain  of 
forfeiting  twenty  shillings  for  every  such  offence,  together 
with  the  charges  of  prosecution,  to  be  recovered,  upon  con- 
viction on  the  oath  of  one  credible  witness,  before  any  one 
Justice  of  the  Peace,  within  the  town  or  precinct  where  the 
offence  shall  be  committed,  or  such  other  proof  as  shall  be  to 
the  satisfaction  of  such  Justice  ;  and  to  be  levied,  by  warrant 
of  distress  and  sale  of  the  offenders  goods  and  chattels,  under 
the  hand  and  seal  of  the  said  Justice  ;  and  for  want  of  suffici- 
ent distress,  such  Justice  shall  and  may  commit  such  offend- 
er to  His  Majesty's  gaol,  there  to  remain  for  one  month,  or 
till  he  shall  have  paid  and  satisfied  the  same.  And  such  sum, 
so  levied,  shall  by  the  said  Justice  be  paid  into  the  hands  of 
the  Overseers  of  the  poor  of  the  town  or  precinct  where  the 
offence  shall  be  committed,  to  be  by  them  applied  to  the  use 
of  the  poor  of  such  town  or  precinct.  Perpetual. 

[The  proceedings  and  Forms,  in  prosecutions  upon  this 
clause,  will  be  similar  to  those  in  prosecutions  for  selling  spi- 
rituous liquors,  without  license,  the  Forms  in  which  case  may 
readilv  be  altered  and  filled  up  so  as  to  serve.] 

By  the  28  Cx.  3,  c.  6.  Sec.  3,  1  V.  255.    If  any  mas-  Masier"for 
ter  or  mistress  shall  sell  rum  or  other  spirituous  liquors,  to  selling  Spirits 
any  servant  hired  by  him  or  her,  such  master  or  mistress  Servant, 
shall  forfeit  and  pay  for  every  such  offence,  on  conviction  be- 
fore any  Justice  of  the  Peace,  double  the  value  of  such  rum  or 
other  spirituous  liquors,  and  it  shall  not  be  lawful  for  any 
master  or  mistress  to  stop  the  wages,  or  any  part  thereof,  of 
any  servant  or  labourer  in  his  or  her  service  or  employment, 
for  or  on  account  of  any  rum,  or  other  spirituous  hquors  sold 
to  such  servant  or  labourer,  while  in  his  or  her  service  or 
employment.  Perpetual. 

[In  prosecutions  on  this  clause,  the  proceedings  and  the  Directions, 
Forms  until  after  conviction,  will  be  the  same  as  in  ordinary 
cases  of  the  recovery  of  penalties  before  Justices,  and  which 
will  be  found  under  the  respective  Titles, — Information, Sum- 
mons, Conviction.  As  no  final  process  is  mentioned  for  levy- 
ing or  enforcing  payment  of  the  penalty,  no  such  process  can 
legally  be  issued  by  the  Justice.] 

By  Sec,  23,  of  the  aforesaid  Act  of  the  2  W.  4,  c.  3.  Keeping  or- 
Every  person  licensed  as  aforesaid,  shall,  at  all  times,  keep  fgdHo^'ses"' 
and  maintain  good  order  in  the  house,  tavern,  shop,  or  house 
of  entertainment  for  which  such  licenses  shall  be  granted, 
and  shall  not  suffer  any  riot,  disturbance,  or  breach  of  the 
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peace  thefern  ;  nor  any  raffie  or  raffles,  nor  the  using  or 
playing  of  any  kind  of  game  or  games,  by  dice,  cards,  ot 
otherwrse,  therein,  on  pain  of  forfeiture  of  such  license. 

Sec.  24.  No  person  whatsoever  holding  a  shop  license, 
shall  open  his,  her,  or  their  shop  or  warehouse,  or  either  by 
opened  on  the  himself  or  hcTself,  or  by  his  or  her  servant  or  servants,  child 
Lord  s  Day.  children,  sell,  expose,  or  offer  for  sale,  any  manner  of 
goods  or  merchandise  whatsoever,  [bread  and  milk  excepted,] 
on  the  Lord's  Day,  or  on  any  part  thereof,  under  the  penal- 
ty of  five  pounds  for  every  such  offence,  and  of  forfeiture  of 
the  license. 

[As  no  jurisdiction  or  authority,  is  by  this  clanse,  or 
elsewhere,  given  to  Justices,  with  regard  to  the  recovery  of 
this  penalty,  no  prosecutions  can,  at  present,  legally  take 
place  before  them,  for  that  purpose.] 

Sec.  25.  If  any  tavern  keeper,  shop  keeper,  retailer 
of  spirituous  liquors,  vintner,  or  other  person  keeping  a 
public  house  of  entertainment,  or  shop,  and  licensed  as 
aforesaid,  shall  on  any  pretence  whatsoever,  suffer  any  dis- 
orderly persons,  or  any  hired  man  or  woman  servant,  ap- 
prentice, male  or  female,  or  any  person  under  the  age  of 
twenty  one  years,  to  resort  to  such  tavern,  shop,  or  public 
house,  or  at  any  time  or  times  of  the  day  or  night,  through- 
out the  week,  there  to  idle  or  mispend  his,  her,  or  their 
time,  or  to  have  any  liquor  to  drink  therein  ;  or  shall  enter- 
tain or  suffer  on  the  Lord's  day,  any  of  the  inhabitants  of 
Halifax,  or  of  any  of  the  towns  respectively,  where  such 
tavern  keepers,  shop  keepers,  retailers  of  spirituous  liquors, 
vintners,  or  other  persons  keeping  public  houses  of  entertain- 
ment or  shops,  respectively  dwell,  or  others  not  being  strang- 
ers or  lodgers  in  such  houses,  or  such  as  come  thither  for 
necessary  dieting  or  victualling  only,  to  abide  or  remain  in 
or  about  their  dwelling  houses  or  shops,  drinking  or  idly 
spending  their  time,  it  shall  and  may  be  lawful  for  any  one 
Justice  of  the  Peace  for  the  county,  either  on  his  own  view, 
or  on  the  information  of  one  credible  witness,  to  cause  the 
person  or  persons  offending  against  thi&  clause,  or  any  matter 
or  thing  herein  contained,  to  be  apprehended  and  commit- 
ted prisoner  to  the  county  gaol,  unless  such  offender  or  of- 
fenders shall  enter  into  a  recognisance  before  such  Justices 
with  one  or  more  sufficient  bondsmen,  for  his,  her,  or  their 
appearance  at  the  next  General  Sessions  of  the  Peace,  there 
to  answer  to  such  complaint,  and  in  the  mean  time  to  be 
of  good  behaviour ;  and  also  to  bind  over  the  witness  or 
witnesses,  to  prosecute  at  such  Sessions  ;  and  it  shall  be 
lawful  for  the  Grand  Jurv,  of  their  own  knowledge,  or  on  the 
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information  of  one  or  more  credible  witnesses,  to  make  pre- 
sentment, or  to  prefer  a  bill  of  indictment  against  such  of- 
fender, at  the  General  or  Quarter  Sessions  of  the  county  or 
district  where  the  offence  shall  have  been  committed  ;  and 
such  tavern  keeper,  shop  keeper,  retailer,  vintner,  or  other 
person  keeping  such  public  house,  or  shop,  being  duly  con- 
victed by  the  verdict  of  a  jury,  upon  such  presentment  and 
indictment,  slmll  forfeit  his  license,  and  shall  also  pay  the 
penalty  of  his,  her,  or  their  bond  or  recognisance  taken  pur- 
suant to  this  Act ;  and  every  such  tavern  keeper,  shop 
keeper,  retailer,  vintner,  or  other  person  aforesaid,  shall 
cause  the  whole  of  this,  and  the  two  preceding  Sections  of 
this  Act,  written  or  printed  in  a  plain  and  legible  manner, 
to  be  affixed  and  set  up  in  some  conspicuous  part  of  his  or 
her  tavern  or  shop,  and  in  every  room  in  his  or  her  house, 
set  apart  or  commonly  used  for  the  entertainment  of  travel- 
lers or  other  persons,  and  there  to  remain  as  long  as  he  or 
she  shall  hold  such  license  ;  on  pain  of  forfeiting  such  li- 
cense for  any  neglect  thereof. 

By  the  6  Vic.  c.  46,  Sec.  4,  Sess.  1843,  it  is  further  Not  to  iell 
enacted  as  follows  :    "  It  shall  not  be  lawful  for  any  person  Liquor  on  the 
or  persons  within  this  Province,  either  by  themselves,  or  their  * 
known  or  reputed  servants  and  substitutes  under  them,  to 
sell,  barter,  exchange,  or  deliver  upon  credit,  in  any  man- 
ner whatsoever,  upon  the  Lord's  Day,  any  rum,  brandy,  ale, 
wine,  or  other  strong  or  distilled  liquors,  mixed  or  unmixed, 
by  whatsoever  name  or  names  they  are  or  may  be  called  or 
distinguished  ;  and  every  person  or  persons  so  ofTending  shall 
be  subject  to  the  same  pains  and  penalties  as  persons  are 
subject  to  for  selling  liquors  without  license,  and  which  shall 
be  recovered  in  the  same  way  and  by  the  same  means  as  the 
said  penalties  are  recovered  :  Provided  always,  that  noth-  „  . 

/      .  •      1     I    11  1  Proviso. 

ing  herem  contamed  shall  extend  to  any  person  or  persons 
actually  lodging  and  living  in  any  licensed  tavern,  or  other 
house  of  public  entertainment  within  this  Province.  Annual. 

[The  requisite  Forms  of  Information,  Warrant,  and 
Commitment,  on  these  enactments,  will  be  found  at  the  end 
of  the  Title.]  For  the  Act  prohibiting  the  Sale  %f  Spirit- 
uous Liquors  to  Indians,  see  Tide, — Indians. 

VL    Selling  Gtoods  in  Taverks. 

By  Sec.  26  of  the  said  Act  of  the  2  W.  4,  c.  3,  "  It 
shall  not  be  lawful  for  any  tavern  keeper,  or  person  holding 
a  tavern  license,  unless  such  person  also  holds  a  general  li- 
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cense,  hereafter  to  sell,  vend,  or  expose  to  sale,  in  or  about 
his  or  her  tavern,  any  goods,  wares,  or  merchandize  what- 
soever, other  than  the  victuals  or  drink  necessary  to  be  used 
and  consumed,  and  which  are  usually  used  and  consumed  in 
taverns  ;  nor  shall  he  or  she  suffer  the  same  to  be  done  ; 
and  any  person  or  persons  offending  against  the  provisions 
of  this  clause,  shall  forfeit  and  pay  the  penalty  of  twenty 
pounds  for  every  offence  ;  to  be  recovered  and  applied  in 
the  manner  herein  mentioned."  [Prosecutions  on  this  clause 
must  be  before  two  Justices,  and,  in  every  respect,  in  the 
same  manner  as  for  selling  spirituous  liquors  without  license.] 

VII.    Regui^ations  as  to  Quantities  in  which  Spirit- 
uous Liquors  may  be  sold. 

By  Sec.  27  of  the  last  mentioned  Act.  If  any  per- 
son holding  any  shop  license,  shall  sell  or  deliver  any  quan- 
tity of  wine,  ale,  beer,  cider,  perry,  rum,  or  other  strong 
distilled  spirituous  liquors,  less  than  a  quart,  or  shall  on  any 
account  permit  or  suffer  any  wine,  ale,  beer,  cider,  perry, 
rum,  or  other  strong  liquors  to  be  sold  for  the  purpose  of 
being  drunk  or  consumed  in  his  or  her  shop  or  house,  such 
person  or  persons,  so  offending,  unless  holding  a  general  li- 
cense, shall  be  subject  to  the  like  prosecutions,  penalties, 
and  forfeitures,  as  persons  selling  spirituous  liquors  without 
license  ;  and  every  person  taking  out  such  shop  license, 
shall  cause  the  whole  of  this,  and  the  preceding  Section  of 
this  Act,  written  or  printed  in  a  plain  legible  manner,  to  be 
affixed  up  in  some  conspicuous  part  of  his  or  her  shop,  and 
there  to  remain  during  the  continuance  of  his  or  her  license, 
on  pain  of  forfeiture  thereof. 

[Note.  This  clause  is  altered  as  to  quantities  allowed 
to  be  sold.  See  at  the  end  of  this  division.  No  general  li- 
cense can  now  be  granted  except  in  Halifax.  The  preced- 
ing clause  referred  to,  is  the  one  which  prohibits  the  sale  of 
goods  and  merchandize  in  taverns.  The  Forms,  in  prose- 
cutions on  the  foregoing  clause,  will  be  similar  to  those  in 
the  case  of  selling  spirituous  liquors  without  license.] 
What  quan-  Provided,  that  nothing  in  this  Act  contain 

titles  may  be  cd,  shall  extend  to  prevent  or  debar  any  merchant,  shop- 
rl  cense^""*  keeper,  or  other  person,  (not  hcensed  by  any  such  license 
as  aforesaid,  to  retail  any  rum,  or  other  strong  or  distilled 
spirituous  liquors,  wine,  ale,  beer,  cider,  or  perry,  in  any 
part  of  this  Province,  other  than  the  town  or  peninsula  of 
Halifax,)  from  selling  any  quantity  of  such  liquors,  not  less 
than  ten  gallons  thereof,  delivered  at  one  and  the  same  time, 
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or  not  less  than  the  contents  of  the  original  cask,  package, 
or  case  in  which  the  same  was  brought  into  this  Province. 

By  the  7  W.  4,  c.  15.  Sess.  1837,  it  is  provided,  That 
nothing  in  this  Act,  or  any  other  Act  contained,  shall  extend 
to  prevent  any  person  holding  a  tavern  license,  (except  in 
the  town  of  Halifax,)  from  selling  any  quantity  of  spirits, 
wine,  or  other  liquor,  not  exceeding  at  any  time  one  quart, 
to  any  person  whomsoever,  (excepting  Indians,)  whether  the 
same  is  to  be  consumed  in  his  house,  or  elsewhere.  Annual. 

By  the  2  Vic.  c.  7,  Sec.  3,  Sess.  1839.  No  person  Persons  hold- 
holding  a  shop  license,  (except  in  the  town  of  Halifax,)  shall  ^"S  Shop  Li- 

u        c?  }  ^^       ■  ■  *i       cense  not  to 

nereaiter,  on  any  pretence,   sell  spirits,  wmes,  or  other  geii  less  than 
strong  or  intoxicating  liquor,  in  any  quantity  less  than  one  one  gallon, 
gallon,  under  the  same  penalty,  to  be  recovered  in  the  like 
manner  as  by  law  is  imposed,  and  to  be  recovered  on  and 
from  persons  selling  such  liquor  without  license.  Annual. 

This  enactment  is  in  part  altered  by  the  following  clause 
in  the  6  Vic.  c.  46,  Sess.  1843.  "  Any  person  holding  a 
shop  license  may  sell  any  quantity  of  wine  or  toines,  not  less 
than  one  quart  at  one  and  the  same  time,  any  thing  in  any 
Act  to  the  contrary  notwithstanding."  [Note.  But  it  can- 
not be  drunk  in  the  shop.] 

VIIL    Prosecutions  for  Offences. 

By  the  7  W.  4,  c.  48,  Sess.  1837.  In  all  cases  or 
prosecutions  under  the  Act  passed  in  the  second  year  of  the 
reign  of  His  present  Majesty,  entitled,  "  An  Act  concern- 
ing persons  licensed  to  keep  public  houses  or  shops,  and  the 
duties  thereon,"  or  under  any  other  Act  relating  to  licensed 
houses,  or  the  license  duties,  or  licenses,  the  summons  to 
be  issued  against  the  person  complained  of,  shall  be  in  the 
form  following,  that  is  to  say  : 

To  either  of  the  Constables  of  the  (Town  or  County)  of          Form  of 

You  are  hereby  commanded  to  summon  A.  B.  of  Summons. 

to  be  and  appear  before  us,  at  ,  on  the  —  day  of  

next,  to  answer  to  the  suit  of  C.  D.,  Clerk  of  License  for  the 

county  of  ,  for  a  breach  of  the  Act  passed  in  the  second 

year  of  the  reign  of  His  present  Majesty,  entitled,  An  Act 
concerning  persons  licensed  to  keep  public  houses  or  shops, 
and  the  duties  thereon"  in  having,  [here  briefly  state  the 
nature  and  description  of  the  offence,  as  the  case  may  be,] 
contrary  to  the  provisions  of  the  said  Act.    Witness  our 

hands  and  seals,  at  ,  this  —  day  of  ,  A.  D.,  18 

A.  B.,  [Seal.]    Justice  of  the  Peace. 
C.  D.,  [Seal.]    Justice  of  the  Peace. 
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Sec.  2.  It  shall  be  lawful  for  the  Justice  or  Justices^ 
before  whom  any  person  shall  be  summoned,  to  proceed  on 
the  summons  aforesaid  to  the  trial  of  the  offence  complained 
of,  as  in  case  of  an  ordinary  action  or  debt  before  such  Jus- 
tice or  Justices,  and  thereupon  to  convict  the  offender  or  of- 
fenders, either  by  default,  or  upon  confession,  or  upon  evi- 
dence to  be  adduced  before  such  Justice  or  Justices;  and 
such  conviction  shall  be  indorsed  upon,  or  annexed  to  the 
original  summons,  in  the  form  following,  that  is  to  say : —  ' 

The  within  named  defendant,  having  been  duly  sum- 
moned, was  this  day  convicted  of  the  offence  within  men- 
tioned, ( upon  his  own  confession,  or  upon  default,  or 
upon  the  oath  of  A,  B.,  a  credible  witness,  as  the  case  may 
be,  stating  the  manner  of  the  party's  conviction,  and  the 
names  of  the  witnesses  who  may  be  examined.) 

Witness  our  hands,  this  —  day  of  ,  A.  D.,  18, 

Which,  when  signed  by  the  said  Justice  or  Justices, 
shall  be,  and  be  deemed  a  good,  valid,  and  legal  record  of 
such  conviction,  to  all  intents  and  purposes. 

Sec.  3.  Any  married  woman,  or  servant,  offending 
against  the  Act  hereby  amended,  or  any  other  Act  in  force 
respecting  licenses,  or  license  duties,  for  public  houses  or 
shops,  shall  be,  and  be  deemed  and  held  liable  to  any  pen- 
alty for  such  offence,  which  s'hall  be  imposed  by  the  Act,  for 
a  breach  of  which  such  married  woman  or  servant  shall  be 
prosecuted ;  Provided,  that  no  other  or  second  prosecution 
shall  for  the  same  offence,  be  entertained  against  the  hus- 
band or  master  of  such  person  offending  as  aforesaid.  Du- 
ration not  limited. 

By  the  aforesaid  6  Vic.  c.  46,  Sec.  5,  Sess.  1843.  Upon 
any  appeal  from  the  decision  of  two  Magistrates  for  any 
breach  of  the  license  law,  the  Court  to  whom  such  appeal  is 
made,  shall,  before  granting  any  new  trial  therein,  call  upon 
the  appellant  to  shew  by  affidavit,  some  error  in  the  proceed- 
ings before  such  Magistrates,  either  in  law  or  in  fact ;  and 
upon  failure  of  the  appellant  to  shew  such  error,  the  said 
Court  shall  confirm  the  said  decision,  with  costs  of  suit ;  but 
if  such  error  is  shewn,  then  it  shall  be  lawful  for  the  said 
Court  to  grant  a  new  trial  upon  such  appeal,  and  impose 
upon  either  party  such  terms  and  conditions  as  may  best  pro- 
mote the  substantial  justices  of  the  case." 

[The  requisite  Forms,  after  conviction,  will  be  found 
at  the  end  of  the  Title.] 

IX.    Witnesses  on  Prosecutions. 


Br  the  aforesaid  Act  of  the  2  W.  4,  c.  -3.    Sec.  31 
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When  any  information,  presentment^  or  indictment,  shali 
be  made  against  any  person  or  persons  offending  against  this 
Act ;  and  any  person  or  persons  shall  be  summoned  to  give 
evidence  relative  thereto,  and  any  such  person,  so  summon- 
ed, shall  neglect  or  refuse  to  give  his  or  her  attendance  at 
the  time  and  place  mentioned  in  the  summons,  not  having 
any  just  cause  therefor,  to  be  allowed  by  the  Justices  before 
whom  such  information,  presentnaent,  or  indictment  shall  be 
made  ;  or  shall  wilfdlly  Vv^ithdraw  himself  or  herself,  before 
sworn  ;  or  shall  wilfully  refuse  to  be  sworn  ;  or  shall  refuse 
to  give  his  or  her  evidence  ;  in  every  such  case,  the  party  so 
offending  shall  forfeit  and  pay  the  sum  of  ten  pounds  ;  to  be 
levied  by  warrant  of  distress  and  sale  from  the  said  Justices, 
on  the  offender's  goods  and  chattels ;  and  for  the  want  of 
such  distress,  such  person  or  persons  shall  be  committed  to 
gaol,  there  to  remain  for  three  montlis,  or  until  the  said  sum 
of  ten  pounds  shall  be  paid  ;  Provided  nevertheless,  that  no 
person  shall  be  obliged  to  give  evidence  on  any  information, 
before  such  person  be  paid  or  secured  their  reasonable  char- 
ges for  attendance,  to  be  allowed  of  and  ordered  by  such 
Justices,  and  payable  out  of  the  monies  arising  by  virtue  of 
this  Act. 

By  the  before  mentioned  2  Vic.  c.  7,  Sec.  5,  Sess.  1839.  ^'^^^ 

ccnsG  u corn 

"  The  Clerk  of  the  Licenses  shall  and  may  be  and  is  hereby  petent  wit- 
declared  a  competent  witness,  in  any  action,  suit  or  prose-  ness. 
cution,  for  recovering  any  penalty  or  penalties  imposed  by 
this  Act,  or  any  other  Act  or  Acts  respecting  Duties  upon 
licenses,  or  respecting  licensed  houses,  notwithstanding  such 
action,  suit  or  prosecution,  may  have  been  commenced  in 
his  own  name  ;  provided  that  the  Clerk  of  the  Licenses  shall 
not  be  entitled  to  any  commission  on  or  to  any  portion  of 
the  sum  recovered  in  any  case  where  he  shall  liave  been  ex- 
amined in  proof  of  the  offence." 

In  the  case  of  a  witness  neglecting  to  appear  according  Directions, 
to  summons,  or  of  his  wilfully  withdrawing  himself  before 
being  sworn,  the  same  proceedings  must  take  place  against 
him  for  the  recovery  of  the  penalty  mentioned  in  this  clause, 
before  he  can  be  convicted,  as  in  other  cases,  that  is, — by 
complaint  and  a  summons  to  appear  and  answer.  The 
Forms  of  the  Summons  and  Conviction,  in  prosecutions  upon 
this  clause,  will  be  the  same  which  are  contained  in  the  be- 
fore recited  Act  of  the  7  W.  4,  c.  48.  In  the  two  cases, 
of  the  witness  refusing  to  be  sworn,  or  to  give  evidence,  it 
would  seem,  that  he  may  at  once,  on  the  spot,  be  convict- 
ed by  the  Justices,  and  in  such  case,  the  summons  will,  of 
course,  bo  unnecessary.  The  requisite  Forms,  after  ^convic- 
tion, will  be  found  at  the  end  of  tiie  Title. 
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X.    Application  of  Penalties. 

By  Sec.  32  of  the  aforesaid  Act  of  the  2  W.  4,  c.  3. 
All  the  monies  arising  from  the  conviction  of  any  person 
or  persons  for  the  breach  of  any  part  of  this  Act,  shall,  after 
deducting  the  charges  of  prosecution,  be  paid  by  the  Justi- 
ces before  whom  the  same  shall  be  recovered,  one  half  to  the 
person  or  persons  who  shall  inform  and  sue  for  the  same,  and 
the  remaining  half  part  to  the  Clerk  of  the  Licenses,  to  be 
by  him  accounted  for  and  applied  as  herein  after  directed." 

XL    Obstructing  Clerks  of  Licenses. 

By  Sec.  34,  of  the  same  Statute.  In  case  any  person 
or  persons  keeping  taverns,  retail  shops,  or  public  rooms,  or 
any  persons  being  in  or  about  such  taverns,  shop,  or  room, 
at  the  time  the  Clerk  of  License  may  be  visiting  the  same, 
shall  interrupt  or  assault  the  said  Clerk,  while  in  the  execu- 
tion of  this  Act,  the  said  person  or  persons  shall  be  liable  to 
be  indicted,  and  if  convicted,  fined  or  imprisoned  for  any 
such  offence. 

XII.    Recovery  of  License  Duties. 

By  Sec,  36,  of  the  same  Statute.  So  often  as  one  half 
yearly  payment  for  a  tavern,  or  shop  license,  shall  be  due 
and  unpaid  to  the  Clerk  of  the  License,  ten  days  after  the 
same  shall  be  due,  it  shall  be  lawful  for  such  Clerk  of  the 
License,  to  bring  an  action  on  such  person's  bond,  against 
himself,  or  his  or  her  surety  or  sureties,  before  any  one  Jus- 
tice of  the  Peace,  or  in  any  Court  of  Record,  for  the  amount 
of  such  license  duty,  and  such  Justice  shall  give  judgment 
for  the  same,  and  grant  execution  for  such  duty  in  arrear  and 
costs  against  such  debtor,  and  his  or  her  surety  or  sureties. 

[The  proceedings  and  the  Forms  in  the  actions  here 
mentioned,  before  a  Justice,  will  be  the  same  as  in  suits  for 
the  recovery  of  private  debts  before  Justices,  and  will  be 
found  under  the  Title, — Symmary  Trials.  The  Clerk  may  be 
a  witness.    See  clause  of  2  Vic.  recited  under  division  9.] 

Xni.    Suspending  Licenses,  for  Violation  of  Enact- 
ments. 

By  Sec.  37,  of  the  same  Statute.  If  any  complaint 
shall  be  made  on  oath,  to  any  two  Justices  of  the  Peace  for 
any  county  or  district,  that  any  person  licensed  to  sell  spirit- 
uous liquors  by  retail,  keeps  a  disorderly  house,  or  shop,  or 


SPIRITUOUS  LIQUORS. 


hath  in  any  other  respect  neglected  or  refused  to  conform  to 
the  rules  and  regulations  of  this  Act,  or  any  other  Act  relat- 
ing to  licensed  persons,  it  shall  be  lawful  for  such  Justices,  if 
the  complaint  shall  appear  to  them  to  be  well  founded,  to 
suspend  the  license  of  such  person  so  complained  against ; 
and  to  direct  notice  of  such  suspension  to  be  given  to  him, 
by  the  Clerk  of  the  Licenses ;  and  if,  after  such  notice,  the 
person  whose  license  has  been* so  suspended,  shall  presume 
to  sell  or  retail  any  wine,  ale,  cider,  or  perry,  or  any  rum, 
or  other  strong  or  distilled  spirituous  liquors,  until  such  sus- 
pension shall  be  removed,  such  person  shall  suffer  and  pay 
the  penalties  and  forfeitures  imposed  hereby  on  persons  con- 
victed of  seUing  spirituous  liquors  without  license ;  Provided 
always,  that  the  person  or  persons  w^hose  license  hath  been 
so  suspended,  may  appeal  from  the  order  of  the  said  Justices, 
to  the  next  General  Sessions  for  the  county  or  district ;  and 
the  complaint  being  removed  into  the  said  Sessions,  the  Clerk 
of  the  Peace  shall  prepare  and  file  an  information  according- 
ly, to  which  the  appellant  shall  plead  without  delay,  and  the 
cause  shall  be  tried  by  a  jury  ;  and  if  the  appellant  is  acquit- 
ted, such  suspension  shall  forthwith  be  removed  ;  but  if  he 
be  convicted,  his  license  shall  be  wholly  taken  away,  and  his 
license  bond  shall  be  put  in  suit  against  him  and  his  sureties. 

[Upon  a  complaint  on  this  clause  being  made  to  the  Jus- 
tices, the  party  charged  must  be  summoned  to  appear  and 
answer,  and  the  matter  be  heard  and  determined  before  the 
Justices,  in  the  usual  manner.  The  Summons  must  be  in  the 
Form  given  in  the  before  recited  Act  of  the  7  W.  4,  c.  48. 
As  trials  by  jury  in  the  Sessions  have  been  abolished  in  the 
case  of  an  appeal,  the  papers  and  proceedings  must  be  sent- 
into  the  Supreme  Court.] 

XIV.    Selling  Spirituous  Liq,ugrs  on  Credit,  and  Se- 
curities AND  Pl^EDGES  FOR  PAYMENT  OF  THE  SAME. 

By  the  2  G.  3,  c.  1.  1  V.  77,  "  No  retailer,  innhol- 
der,  tavern,  or  alehouse  keeper,  who  shall  sell  upon  trust 
or  credit,  any  wine,  strong  beer,  ale,  brandy,  rum,  or  other 
spirituous  liquors,  mixt,  or  unmixt,  to  any  soldier,  sailor, 
servant,  or  day  labourer,  or  other  person  whatsoever,  to  the 
amount  of  any  sum  exceeding  the  sum  of  five  shilhngs,  shall 
have  any  remedy  to  recover  the  same,  either  at  law  or  in 
equity,  against  any  of  the  persons  aforesaid,  their  executors 
or  administrators." 

Sec.  2.  In  case  any  soldier,  sailor,  servant,  appren- 
tice, bound  servant,  or  negro  slave,  or  other'  person  what- 
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soever,  shall  leave  any  pawn  or  pledge  as  a  sec/.n  ity  for  the 
payment  of  any  sum  exceeding  five  shillings,  contracted  in 
such  manner,  he  or  she,  or  the  masters  or  mistresses  of  such 
servant,  apprentice,  bound  servant,  or  negro  slave,  may 
complain  to  any  Justice  of  the  Peace  where  such  retailer, 
innholder,  tavern,  or  alehouse  keeper,  or  any  other  persons 
whatsoever,  receiving  such  pawns  or  pledges,  usually  re- 
sides, that  such  pawn  or  pledge  is  detained  from  him  or  her 
by  such  retailer,  innholder,  tavern,  or  alehouse  keeper,  or 
any  other  person  whatsoever,  and  having  made  proof  thereof 
upon  oath,  or  otherwise,  to  the  satisfaction  of  said  Justice, 
such  Justice  is  required  by  warrant  under  his  hand  and  seal, 
to  compel  such  retailer,  innholder,  tavern,  or  alehouse  keeper, 
or  other  person,  by  distress  and  sale  of  his  goods,  to  restore 
the  aforesaid  pawn  or  pledge  to  the  party  complaining,  or  to 
make  him  or  her  satisfaction  for  the  loss  or  abuse  thereof ; 
and  shall  further  be  subject  to  a  fine  not  exceeding  twenty 
shillings,  for  the  use  of  the  poor,  and  costs  of  prosecution. 

Sec.  4.  Provided  always,  that  nothing  herein  contained 
shall  extend  to  debar  any  retailer,  innholder,  tavern,  or  ale- 
house keeper,  from  furnishing  any  traveller,  or  boarders  in 
his  family,  with  necessary  refreshments  on  credit.  Perpetual, 
[On  a  complaint  being  made  of  this  offence,  the  party 
charged  must  be  summoned  to  appear  and  answer,  and  the 
matter  must  be  heard  and  determined  by  the  Justice,  as  in 
other  cases  ;  and  if  the  charge  is  proved,  the  Justice  should 
at  the  same  time  impose  the  fine.  The  Form  of  such  a  com- 
plaint, and  also  of  a  summons,  may  readily  be  framed  from 
^  the  general  Forms  under  the  respective  Titles — Information 

and  Summons,  As  it  is  not  specified  to  what  extent,  or  for 
what  value  or  amount,  the  distress  is  to  be  made,  there 
seems  to  be  much  difficulty  as  to  filling  up  and  levying  a 
warrant  for  the  purpose.] 
Notes,  &c.  by  By  the  28  G.  3,  c.  6.  1  V.  255.  All  notes,  bills,  spe^ 
Servants  and  cialties,  or  a^^freements  whatever,  which  shall  hereafter  be 

Labourers,  lor    .  '  "  '  , 

Spirituous  Li-  given  to  any  person  or  persons  whatsoever,  by  any  servant, 
quors,  to  be  or  commou  labourer,  if  it  shall  appear  that  any  part  of  the 
void.  g^j^  secured  by  such  bond,  note,  bill,  specialty,  or 

agreement,  was  given  for  or  on  account  of  any  rum,  or  other 
spirituous  liquors,  the  same,  and  every  part  thereof,  shall  be 
void,  and  of  none  effect ;  and  all  accounts  or  contracts  on 
which  suits  shall  or  may  be  brought  against  any  servant,  or 
common  labourer,  in  which  shall  appear  any  charge  made 
directly  or  indirectly  for  rum,  or  other  spirituous  liquors,  the 
whole  of  such  account  or  contract  shall  be  null  and  void,  and 
the  party  suing  the  same  shall  become  nonsuit. 
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Sec.  5.    If  any  tavern  keeper  shall,  by  himself  or  any  vv<jaring  Ap- 
other  person,  buy  or  receive  in  pawn,  any  wearing  apparel,  F-^'^', 
tools,  or  inriplenients  of  trade  or  husbandry,  or  any  household  bou"iiTor?ak- 
goods  or  furniture,  made  up,  from  any  servant  or  common  en  in  pawn 
labourer,  such  tavern  keeper,  or  retailer,  shall  forfeit  and  pay  0^.°^^^'^  g"^* 
for  every  such  offence,  a  sum  not  exceeding  forty  shillings,  *° 
and  the  bargain,  sale,  or  pawning  shall  be  ipso  facto  void  ; 
and  the  articles  so  purchased  or  received,  be  immediately  re- 
stored, or  double  the  value  thereof,  on  pain  of  imprisonment 
not  exceeding  one  month,  at  the  discretion  of  the  Justice  or 
Justices  before  whom  complaint  shall  be  made  ;  and  all  per- 
sons keeping  a  tavern,  or  retailing  spirituous  liquors,  after  the 
publication  hereof,  are  always  to  keep  a  fair,  legible  copy  of 
this  Act,  pasted  or  hung  up  in  some  public  and  conspicuous 
part  of  their  house,  under  the  penalty  of  ten  shillings  for  every 
day's  neglect  thereof,  to  be  recovered  before  any  Justice  or 
Justices  of  the  Peace,  on  the  complaint  of  any  person  or  per- 
sons whatsoever.  Perpetual. 

For  the  recovery  of  the  fine  of  forty  sliillings,  first  Directions, 
mentioned  in  the  foregoing  clause,  the  same  proceedings  must 
be  had  as  in  similar  cases,  by  information  and  complaint,  and 
by  summoning  the  party  charged,  to  appear  and  answer. 
The  complaint  and  prosecution  may,  according  to  the  terms 
of  the  clause,  be  either  before  one  Justice  Or  more.  The  re- 
quisite Forms  of  Information,  Summons,  Conviction,  and 
Commitment,  may  be  framed  from  the  general  Forms  con- 
tained under  those  Titles  respectively,  filling  them  up  ac^ 
cording  to  the  facts  stated  or  proved.  The  penalty  of  ten 
shillings  last  mentioned,  must  also  be  sued  for  and  recover- 
ed in  like  manner,  and  under  the  like  Forms.  It  must  be 
observed,  liowever,  that  as  no  final  process  is  mentioned  for 
levying  or  enforcing  payment  of  this  penalty,  no  such  final 
procCvSs  can  be  issued  by  Justices. 

As  the  before  recited  Statute  of  the  7  W.  4,  c.  48,  has 
given  brief  Forms  of  the  Suramoos,  and  Conviction,  in  pro- 
secutions upon  any  of  the  Acts  relating  to  licenses,  or  licen^ 
sed  houses,  it  is  thought  that  it  may  safely  be  inferred,  that 
on  a  complaint  for  selling  spirituous  liquors  without  licensey 
or  indeed  for  any  other  offence  under  the  License  Acts,  where 
only  a  summons  is  required,  a  formal  Information  in  writing, 
such  as  has  in  general  been  heretofore  used,  is  not  indispen- 
sably requisite,  especially  as  any  such  Information  has  never 
been  required  by  any  legal  provision,  and  also,  as  a  formal 
record  of  conviction  is  now,  in  all  cases  under  the  said  Acts, 
dispensed  with  by  the  aforesaid  Statute,  which  declares,  that 
the  brief  Form  therein  given,  shall  serve  "  to  all  intents  and 
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purposes  whatsoever."  It  is  considered  therefore,  that  in 
every  such  case  where  only  a  summons  is  requisite,  a  verbal 
complaint  and  statement  to  the  Justices,  by  the  Clerk  of  the 
Licenses,  or  other  person  informing,  will  suffice  ;  and  on  his 
requisition,  the  summons  may  be  issued  immediately.  In  the 
event,  however,  that  it  should  at  any  time  be  determined,  that 
such  formal  Information  is  requisite,  a  Form  thereof  is  given, 
for  selling  without  license,  which  has  been  generally  used, 
and  which  may  readily  be  altered  and  filled  up  so  as  to  serve 
in  any  other  case  under  the  License  Acts, 

XV.      R.EGULATI0N3   CONCERNING  DlSTILLERIES. 

?m  To"ed  to^  Br  the  8  Vic.  c.  19,  Sess.  1845,  Sec.  3.  The  Board 
auend  dUtiU  Revenue  shall  employ  such  number  of  fit  and  proper  offi- 
leries.  cers  as  shall  be  necessary  for  attending  on  such  distilleries 

and  manufactories,  at  all  times  when  they  are  at  work,  so  as 
one  of  such  officers  shall  always  be  present  thereat. 
Rate  of  pay-         Sec.  5.    The  said  officers  while  actually  employed  in 
ment  to  Offi-  p^n-guance  of  this  Act,  shall  be  respectively  entitled  to  re- 
ceive on  the  certificate  of  the  Board  of  Revenue,  at  and  af- 
ter the  rate  of  five  shillings  for  each  and  every  day  during 
which  such  officers  respectively  shall  be  actually  employed  as 
aforesaid,  and  any  one  of  such  officers  who  shall  appear  to 
have  been  absent  while  the  manufactory  or  distillery  to  which 
he  was  so  appointed  was  at  work,  or  to  have  connived  in 
any  way  at  the  violation  of  the  aforesaid  Acts,  shall  be  forth- 
Penalty  for    with  dismissed  from  his  said  employment,  and  shall  be  sub- 
dufy^*'^         j^c^     ^  ^^^^  pounds,  to  be  sued  for  and  recovered  by 

the  Collector  of  Impost  before  any  two  Justices  of  the  Peace, 
and  to  be  applied  in  such  way  as  the  Board  of  Revenue  may 
from  time  to  time  direct  and  appoint. 
Board  of  ^'        ^^^^^       lawful  for  the  Board  of  Revenue 

Revenue  to  to  make,  alter,  and  renew  such  regulations  from  time  to  time 
regulate  at-  as  to  them  shall  seem  expedient  for  regulating  the  attend- 
Officers'^and  ^^^^  ^^^^  officers,  and  the  seasons  of  the  year  and  hours 
times  at  which  at  which  such  distilleries  and  manufactories  shall  be  allowed 
distilleries  to  be  at  work,  and  for  carrying  into  effect,  the  provisions  of 
may  wor  .  ^j^^  aforesaid  Acts  or  of  this  Act,  so  as  to  check  and  prevent 
any  frauds  in  receiving  or  enforcing  the  collection  of  duties 
,  ^.jj  ^  on  spirituous  liquors  distilled  in  this  Province. 
co'raply"'it°h  ^-         ^"^^  manufacturers  or  distillers  shall  in 

such  regula-  all  things  comply  with  and  observe  such  regulations  as  may 
lions.  ffQjjj  tijne  to  time  be  made  as  aforesaid,  and  shall  give  free 

access  to  such  officers  whenever  such  manufactory  or  distil- 
ler v  is  at  work,  or  such  officers,  or  anv  of  them,  as  shall 


SPIRITUOUS  LiaUOPvS. 


539 


think  it  necessary  to  enter  into  and  inspect  the  same  by  day 
or  by  night ;  and  any  such  manufacturer  or  distiller  neglecting 
or  refusing  to  obey  such  regulations  or  impeding  such  officers, 
or  any  of  them,  in  the  execution  of  their  duty,  shall  be  sub- 
ject for  every  such  neglect  or  refusal,  or  impeding  of  such  of-  Penalty  for 
ficer,  to  a  fine  of  ten  pounds,  to  be  sued  for  and  recovered  by  non-compli- 
the  Collector  of  Impost  before  any  two  Justices  of  the  Peace, 
and  to  be  applied  in  such  ways  as  the  Board  of  Revenue  may 
from  time  to  time  direct  and  appoint.  Annual, 

Information  for  selling   Spirituous  Liquors  ivithout  a 

License. 

County  of  )     Be  it  Remembered,  that  on  the  —  day  of  , 

 5  ^^^^  y^^^'  Lord  one  thousand  eight  hun- 
dred and  ,  at  in  the  said  county,  A.  C.  of  ,  in 

the  said  county,  Clerk  of  the  Licenses  for  the  said  county, 
who  prosecutes  as  well  on  the  behalf  of  our  Lady  the  Q,ueen, 
to  the  use  of  the  said  county,  for  the  purposes  by  law  provided, 
as  for  himself,  in  this  behalf,  in  his  proper  person  cometh  be- 
fore us,  A.  M.  and  A.  R.,  Esquires,  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  county,  and  as  well  on*be- 
half  of  our  said  Lady  the  Queen,  to  the  use  of  the  said  county 
as  aforesaid,  as  for  himself,  in  this  behalf,  pursuant  to  the 
Statute  in  such  case  provided,  giveth  us  the  said  Justices  to 
understand  and  be  informed,  that  within  three  months  next 
before  the  said  day  above  mentioned,  to  wit,  on  the  —  day 

of  ,  in  the  year  one  thousand  eight  hundred  and  , 

at  in  the  said  county,  one  A.  O.  of  ,  in  the  said 

county,  yeoman,  did  sell  rum,  [or  wine,  brandy,  or  gin,  &c., 

as  the  case  may  be,]  by  retail,  in  a  quantity  less  than  , 

in  the  house  pf  him  the  said  A.  O.,  situate  and  being  at  , 

in  the  township  of  ,  in  the  said  county,  without  being 

ficensed  thereto  according  to  law,  whereby,  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  the  said  A.  O. 
hath  forfeited  for  his  said  offence,  a  sum  not  exceeding  twenty 
pounds,  nor  less  than  five  pounds,  and  also  the  charges  of  the 
prosecution  of  him  the  said  A.  O.  for  the  said  offence  ;  the 
said  penalty  to  be  distributed  and  applied  as  by  law  provided ; 
and  that  A.  W.  and  B.  W.  of  ,  in  the  said  county,  yeo- 
men, are  material  witnesses  to  be  examined  concerning  the 
premises.  And  the  said  A.  C.  hereupon  prayeth,  that  the 
said  A.  O.  may  be  convicted  of  the  said  ofience,  and  that  the 
penalty  which  the  said  A.  O.  may  be  adjudged  to  pay  as  afore- 
said, may  be  distributed  and  paid  as  the  law  directs,  and  that 
the  said  A.  O.  may  be  summoned  to  answer  the  premises^ 
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before  us  the  said  Justices,  and  that  the  said  A.  W.  and  B. 
W.  may  be  summoned  to  testify  before  us,  their  knowledge 
therein.  A.  C. 


The  Form  of  the  Summons  to  be  issued  in  any  such 
case,  is  contained  in  the  before  recited  Act  of  the  7  W.  4,  c.  48. 

The  manner  of  proceeding,  on  the  hearing  of  the  com- 
plaint before  the  Justices,  will  be  the  same,  in  general,  as  on 
the  trial  of  other  penal  prosecutions,  and  information  and  di- 
rections on  the  subject  will  be  found  under  the  Titles, — In- 
formation, and  Conviction.  The  prosecutor  must  always,  if 
possible,  have  the  Clerk  of  the  Peace  present  as  a  witness  on 
the  trial,  to  prove  that  the  defendant  is  not  licensed,  as  this 
proof  has  by  some  of  our  Judges  been  held  to  be  requisite. 
The  informer  himself  cannot  be  a  witness,  as  he  is  entitled 
on  a  conviction  to  a  part  of  the  penalty,  but  the  Clerk  of  the 
License  may  be  a  witness,  though,  where  examined  as  such, 
he  cannot  have  any  part  of  the  sum  recovered.  The  costs 
of  the  prosecution  must  be  taxed  and  allowed  by  the  Justices. 
Where  a  conviction  takes  place,  it  may  be  indorsed  on  the 
summons,  in  the  form  set  forth  in  the  said  last  mentioned 
Act.  The  following  will  serve  as  the  Form  of  a  Warrant  of 
Distress,  for  levying  the  penalty  imposed. 


Warrant  of  Distress. 


County  of  ^        To  A.  T.,  one  of  the  Constables  of  the 
5  township  of  — — ,  in  the  said  county. 

[Seal.] 

[Seal.]         Whereas,  on  the  —  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  A.  O., 

of  ,  in  the  said  county,  yeoman,  was  duly  convicted 

before  us,  A.  M.,  and  A.  R.,  Esquires,  two  of  Her  Majes- 
ty's Justices  of  the  Peace  in  and  for  the  said  county  of  , 

on  his  own  confession,  [or  on  the  oath  of  ,  as  the  case 

may  be,]  of  having  sold  rum,  [or  wine,  &c.,  as  the  case 

shall  happen  to  be,]  by  retail,  at  ,  in  the  township  of 

 ,  in  the  said  county,  on  the  —  day  of  ,  in  the  year 

one  thousand  eight  hundred  and  ,  without  being  licensed 

thereto  according  to  law  ;  And  whereas  the  said  A.  O.,  on 
his  said  conviction,  was  by  us  the  said  Justices,  for  his  said 
offence,  adjudged  to  pay  the  sum  of  — -  pounds,  pursuant 
to  the  Statute  in  such  case  provided,  besides  the  costs  of  his 
prosecution,  before  us,  for  the  said  offence,  which  charges 
we  have  ascertained  and  assessed  at  the  sum  of  ,  pur- 
suant to  the  Statute  in  such  case  provided  ;  And  whereas 
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the  said  A.  O.,  hath  not  yet  paid  the  said  sums,  or  any  part 
thereof;  these  are  therefore  to  command  you,  to  distrain  the 
goods  and  cliattels  of  the  said  A.  O.,  wheresoever  they  may 
be  found  within  our  jurisdiction,  and  on  the  goods  and  chat- 
tels so  distrained,  to  levy  the  said  several  sums  of  -pounds 

and  ,  and  if  within  the  space  of  five  days  next  after  such 

distress  by  you  made,  the  said  several  sums,  together  with 
the  reasonable  charges  of  taking,  and  keeping  the  said  dis- 
tress, to  be  allowed  by  us  the  said  Justices,  shall  not  be  paid, 
that  then  you  do  sell  the  said  goods  and  chattels,  and  out  of 
the  money  arising  by  such  sale,  that  you  do  pay  one  moiety 

of  the  said  sum  of  pounds,  and  also  the  said  sum  of 

 ,  being  the  charges  aforesaid,  to  A.  C,  of  in  the 

said  county,  Clerk  of  the  Licenses  for  the  said  county,  who 
informed  us  of,  and  prosecuted  for  the  said  offence,  and  that 

you  also  pay  the  other  moiety  of  the  said  sum  of  pounds, 

into  the  hands  of  him  the  said  A,  C,  to  be  by  him  account- 
ed for  and  paid  over  for  the  use  of  the  said  county,  pursuant 
to  the  Statute  in  such  case  provided,  returning  to  him  the 
said  A.  O.,  the  overplus  on  demand,  the  reasonable  charges 
of  taking,  keeping,  and  selling  the  said  distress  being  first 
deducted  ;  and  you  are  hereby  commanded  to  certify  to  us 
the  said  Justices  what  you  shall  have  done  by  virtue  of  this 

our  warrant.    Given  under  our  hands  and  seals,  at  in 

the  said  county,  the  —  day  of  ,  in  the  year  of  our 


Return  to  be  indorsed  upon  the  Warrant,  when  go  Goods 
can  he  found. 

I  DO  hereby  certify  to  A.  M.  and  A.  R.  the  Justices 
within  named,  that  the  within  named  A.  O.  hath  not  any 
goods  or  chattels  belonging  to  him  the  said  A.  O.,  within 
the  jurisdiction  of  the  said  Justices,  whereof  I  can  levy  the 

within  mentioned  sums  of   pounds,  and  ,  or  any 

part  thereof  respectively,  as  within  I  am  commanded.  Dat- 
ed this       day  of  ,  in  the  year  of  our  Lord  , 


Commitment  thereupon,  for  non-payment  of  the  Penalty, 


Lord 


A.  M.,  J.  P. 
A.  R.,  J.  P. 


A.  T.,  one  of  the  Constables 
of  within  named. 


To  A.  T.,  one  of  the  Constables  of  the 
township  of   — in  the  said  county,  and  to 

the  Keeper  of  Her  Majesty's  Gaol  at  ,  in 

the  said  county, 


[Seal.J 
[Seal.] 
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Whereas,  on  the —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  A.  O.  of  

in  the  said  county  of   ,  yeoman,  was  duly  convicted  be- 
fore us,  A.  M.  and  A.  R.,  Esquires,  two  of  Her  Majesty's 

Justices  of  the  Peace  in  and  for  the  said  county  of  , 

on  his  own  confession,  [or  on  the  oath  of  ,  as  the  case 

may  be,]  of  having  sold  rum,  [or  wine,  &c.  as  the  case 

shall  happen  to  be,]  by  retail,  at  ,  in  the  township  of 

 ,  in  the  said  county,  on  the  —  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  , 

without  being  licensed  thereto  according  to  law.  And 
whereas  he  the  said  A.  O.,  on  his  said  conviction,  was  by 
us  the  said  Justices  for  his  said  offence,  adjudged  to  pay  the 

sum  of  pounds,  pursuant  to  the  Statute  in  such  case 

provided,  besides  the  charges  of  his  prosecution  before  us 
for  the  said  offence,  which  charges  we  have  ascertained  and 

assessed  at  the  sum  of  ,  pursuant  to  the  Statute  in 

such  case  provided ;  And  whereas  the  said  A.  O.  hath  hi- 
therto neglected  and  refused  to  pay,  and  hath  not  yet  paid 
the  said  suras,  or  any  part  thereof :  And  whereas,  on  the 

—  day  of  ,  last  past,  we  did  issue  our  warrant  to  A.  B. 

one  of  the  Constables  of  the  said  township  of  ,  com- 
manding him  to  distrain  the  goods  and  chattels  of  the  said 
A.  O.,  wheresoever  they  might  be  found  within  our  jurisdic- 
tion, and  that  the  said  Constable  should  certify  to  us  the  said 
Justices  what  he  should  do  by  virtue  of  our  said  Warrant; 
And  whereas  it  duly  appears  to  us  by  the  return  of  the  said 

A.  B.,  dated  the  —  day  of  last  past,  that  the  said  A.  O. 

hath  not  any  goods  or  chattels  belonging  to  him  the  said  A. 
O.,  within  our  jurisdiction,  whereof  he  could  levy  the  said 
sums,  or  any  part  thereof.  These  are  therefore  to  command 
you  the  said  Constable,  to  whom  this  warrant  is  directed,  to 
apprehend  him  the  said  A.  O.,  and  him  safely  to  convey  to 

the  said  gaol  at  aforesaid,  and  there  to  deliver  him  to 

the  said  Keeper  thereof,  together  with  this  precept.  And 
we  do  hereby  command  you  the  said  Keeper  of  the  said 
gaol,  to  receive  into  your  custody  in  the  said  gaol,  him  the 
said  A.  O.,  and  him  there  safely  to  keep  in  close  confine- 
ment, or  to  be  there  put  to  hard  labour,  for  the  space  of 
three  months,  or  until  he  the  said  A.  O.  shall  have  sooner 
paid  and  satisfied  the  several  sums  aforesaid  ;  and  for  so  do- 
ing, this  shall  be  your  sufficient  warrant.    Given  under  our 

hands  and  seals,  at  ,  in  the  said  county,  the  — -  day  of 

 ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 
A.  R.,  J.  P. 
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Summons  for  a  Witness^  on  an  Information  for  selling 
Spirituous  Liquors  without  License. 

County  of  ^        To  A.  T.,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal] 

[Seal.]  Whereas  information  hath  been  made  before 
us,  A.  M.,  and  A.  R.,  Esquires,  two  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the  said  county  of  ,  by  A.  C, 

Clerk  of  the  Licenses  for  the  said  county,  that  A.  O.,  of 

 ,  in  the  said  county,  yeoman,  did  within  three  months 

previous  to  the  said  information,  at  in  the  said  county, 

sell  rum  by  retail,  without  being  licensed  thereto  according 
to  law  ;  and  the  said  A.  O.,  hath  been  summoned  to  appear 
before  us,  to  answer  to  the  said  information,  on  —  the  —  day 

of  ,  in  this  present  year,  at  —  o'clock  in  the  forenoon, 

at  in  the  said  county  ;  And  whereas  we  have  been  in- 
formed, that  A.  F.,  and  A.  W.,  of  ,  in  the  said  county, 

yeomen,  are  material  witnesses  to  be  examined  and  give  evi- 
dence relative  to  the  said  information.  These  are  therefore 
to  require  you  to  summon  the  said  A.  F.,  and  A.  W.,  to 
appear  before  us  the  said  Justices,  on  —  the  said  —  day  of 

 ,  in  this  present  year,  at  the  hour  aforesaid,  at  

aforesaid,  to  testify  their  knowledge  concerning  the  premises. 
Herein  fail  you  not.    Given  under  our  hands  and  seals,  at 

 the  —  day  of  ,  in  the  year  . 

,  A.  M.,  J.  P. 
A.  R.,  J.  P. 

The  foregoing  Summons  may  readily  be  altered,  so  as  Directions, 
to  serve  in  any  prosecution  upon  any  of  the  Statutes  concern- 
ing Spirituous  Liquors,  set  forth  under  this  Title. 

If  the  witness  fail  to  appear  according  to  the  Summons, 
after  the  same  has  been  duly  served  on  him,  upon  application 
being  made  to  the  Justices,  it  will  be  their  duty  to  issue  a 
summons  against  such  witness,  according  to  the  Form  set 
forth  in  the  aforesaid  Act  of  the  7  W.  4,  recited  under  divi- 
sion No.  8,  of  this  Tide.  It  does  not  seem  to  be  requisite 
to  take  any  formal  information  or  complaint  in  writing,  before 
issuing  such  summons,  for  the  same  reasons  as  have  been 
given  with  regard  to  a  complaint  for  selling  Spirituous  Liquors 
without  license.  In  this  prosecution  against  the  witness,  the 
summons  must  be  served  on  him  in  the  usual  manner,  and 
the  same  proceedings  must  take  place  as  in  the  course,  and 
on  the  trial,  of  any  other  prosecution  before  Justices.  If  the 
witness  fail  to  shew  any  reasonable  and  sufficient  ground  for 
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his  non  attendance  in  the  original  suit,  and  he  is  thereupon 
convicted  of  such  offence,  the  conviction  shall  be  indorsed  on 
the  Summons,  in  the  Form,  and  according  to  the  directions 
contained  in  the  said  Act  before  recited,  and  a  warrant  of 
distress  in  the  following  form  shall  be  thereupon  issued. 

Warrant  of  Distress,  to  levy  the  Penalty  for  non-attend- 
ance as  a  Witness. 

County  of  )        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of   ,  in  the  said  county. 

[Seal] 

[Seal.]    Whereas,  on  the  —  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  A.  O.,  of 

 ,  in  the  said  county,  yeoman,  was  duly  convicted  be- 
fore us,  A.  M.  and  A.  R.,  Esquires,  two  of  Her  Majesty's 

.Justices  of  the  Peace  in  and  for  the  said  county  of  , 

for  that  he  the  said  A.  W.  was  duly  summoned  to  appear 

before  us  the  said  Justices,  at  ,  in  the  said  county,  on 

the  —  day  of   ,  in  the  year  aforesaid,  to  give  evidence 

as  a  witness,  on  the  trial  of  a  certain  prosecution  then  de- 
pending, and  then  and  there  to  be  tried,  on  the  information 
and  complaint  of  A.  C,  Clerk  of  the  Licenses  for  the  said 
county,  against  one  A.  O.  of   ,  in  the  said  county,  yeo- 
man, for  selling  spirituous  liquors  by  retail,  without  being 
licensed  so  to  do,  and  for  that  he  the  said  A.  W.,  having 
been  duly  summoned  as  aforesaid,  wilfully  and  without  any 
just  cause,  neglected  and  refused  to  appear  before  us  on  the 
day  last  aforesaid,  as  such  witness  on  the  said  trial,  and  to 
give  evidence  thereon  as  aforesaid,  contrary  to  the  Statute 
in  such  case  provided  :  And  whereas  the  said  A.  W.  on  his 
said  conviction,  was  by  us  the  said  Justices  for  his  said  of- 
fence, adjudged  to  pay  the  sum  of  ten  pounds,  pursuant  to 
the  Statute  in  such  case  provided  :  These  are  therefore  to 
command  you,  to  distrain  the  goods  and  chattels  of  the  said 
A.  W.J  wheresoever  they  may.  be  found  within  our  jurisdic- 
tion, and  on  the  goods  and  chattels  so  distrained,  to  levy  the 
said  sum  of  ten  pounds,  and  if  within  the  space  of  six  days 
next  after  such  distress  by  you  made,  the  said  sum,  toge- 
ther with  the  reasonable  charges  of  keeping  the  said  dis- 
tress, to  be  allowed  by  us  the  said  Justices,  shall  not  be 
paid,  that  then  you  do  self  the  said  goods  and  chattels,  and 
out  of  the  money  arising  by  such  sale,  that  you  do  pay  the 
said  sum  of  ten  pounds,  into  the  hands  of  us  the  said  Jus- 
tices, to  be  by  us  paid  over  and  applied  as  by  law  directed, 
rendering  the  overplus  to  him  the  said  A.  W.  on  demand, 
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the  reasonable  charges  of  taking,  keeping,  and  selling  th« 
said  distress,  being  first  deducted.  And  certify  to  us  what 
you  shall  have  done  by  virtue  of  this  warrant.    Given  under 

our  hands  and  seals,  at  ,  the  —  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  — . 

A.  M.,  J.  P. 

A.  R.,  J.  P. 

If  no  goods  can  be  found  whereon  to  levy,  the  Consta- 
ble must  make  a  return  thereof  on  the  Warrant,  according 
to  the  form  of  such  return  already  given  under  this  Title,  in 
the  case  of  the  Warrant  of  distress  for  seHing  liquors  with- 
out license. 

Commitment  for  loant  of  dist^^ess,  from  which  to  levy  the 
Penalty  for  non-attendance  as  a  Jfiiness, 

County  of  )        To  A.  B.,  one  of  the  Constables  of  the 

5  township  of   in  the  said  county,  and  to 

[Seal.]  the  Keeper  of  the  common  gaol  at  — ,  in 
[Seal.]         the  said  county. 

Whereas  on  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  A.  O.  of  

in  the  said  county,  yeoman,  was  duly  convicted, — [here  re- 
cite precisely  as  in  the  foregoing  Warrant  of  distress  down 
to  the  word  "  These"  &c.,  and  then  proceed  as  follows.] 

And  whereas  on  the  —  day  of    last  past,  we  did  issue 

our  warrant  to  A.  B.,  one  of  the  Constables  of  the  township 

of    aforesaid,  commanding  him  to  distrain  the  goods 

and  chattels  of  the  said  A.  W.  wheresoever  they  should  or 
might  be  found  within  our  jurisdiction,  and  that  the  said 
Constable  should  certify  to  us  the  said  Justices,  what  he 
should  do  by  virtue  of  our  said  Warrant ;  And  whereas  it 
duly  appears  to  us,  by  the  return  of  the  said  A.  B.,  the  said 
Constable,  that  the  said  A.  W.  hath  not  any  goods  or  chat- 
tels belonging  to  him  the  said  A.  W.,  within  our  jurisdiction, 
whereof  he  the  said  Constable  could  levy  the  said  sum  of 
ten  pounds,  or  any  part  thereof;  These  are  therefore  to 
command  you  the  said  Constable,  to  whom  this  warrant  is 
directed,  to  apprehend  the  said  A.  W.,  and  him  safely  to 
convey  to  the  said  gaol,  at  aforesaid,  and  there  to  de- 
liver him  to  the  Keeper  thereof,  together  with  this  precept. 
And  we  do  hereby  command  you  the  said  Keeper  of  the  said 
gaol,  to  receive  into  your  custody  in  the  said  gaol,  the  body 
of  him  the  said  A.  W.,  and  him  there  safely  to  keep  for  the 
space  of  three  months,  or  until  the  said  sum  of  ten  poundi 
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shall  be  sooner  paid  and  satisfied,  and  for  so  doing  this 
shall  be  your  sufficient  warrant.  Given  under  our  hand^ 
and  seals,  at  ,  in  the  said  county,  the  —  day  of  — — ^ 
in  the  year  of  our  Lord  — ■— — . 

A.  M.,  J.  P. 
A.  R.,  J.  P. 

If  the  witness  appears  on  the  trial,  according  to  the 
Summons,  but  refuses^to  be  sworn,  or  to  give  evidence,  the 
information  and  Summons  against  him  are,  of  course,  unne* 
cessary,  and  the  Justices  may  at  once,  on  the  spot,'  convict 
him  for  such  refusal,  and  adjudge  him  to  pay  the  ten  pounds 
penalty,  and  may  immediately,  if  required,  issue  the  war- 
rant of  distress,  and  proceed  to  commitment,  by  the  same 
course  as  already  prescribed.  The  Warrant  of  Distress  and 
the  Commitment  in  such  case,  may  readily  be  framed  from 
the  foregoing  Forms,  making  the  partial  alterations  obvious- 
ly requisite. 

Complaint  against  a  Tavern  keeper,  for  suffering  certain 
persons  to  remain  in  or  about  his  house,  drinking,  or 
idly  spending  their  time ;  on  the  2  W.4,  c.  3,  Sec.  25. 

County  of  >        The  information  and  complaint  of  A.  C, 

5  of  ,  in  the  said  county,  yeoman,  made  on 

oath  the  —  day  of  ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ,  before  me  A.  M.,  Esquire, 

one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  county. 

The  said  A.  C.  saith,  that  A.  O.  of  ,  in  the  said 

county,  tavern  keeper,  on  the  —  day  of  ,  in  the  year 

aforesaid,  being  the  Lord's  day,  commonly  called  Sunday, 
did  entertain  and  suffer  one  A.  I.,  labourer,  and  divers  other 

persons,  all  being  inhabitants  of  the  said  town  of  ,  to 

remain  drinking,  [or  idly  spending  their  time,  as  the  case 
may  be,]  in  and  about  the  tavern  and  dwelling  house  of  him 

the  said  A.  O.,  at  the  town  of  aforesaid — [or,  if  they 

are  not  inhabitants,  say,]  did  entertain  and  suffer  one  A.  D. 

of  in  the  county  of  ,  yeoman,  and  divers  other 

persons,  to  remain  drinking,  [or  as  the  case  may  be,]  in 
and  about  the  tavern  and  dwelling  house  of  him  the  said 

A.  O.,  at  ,  aforesaid,  the  said  A.  D.,  and  the  said 

other  persons,  not  being  strangers  or  lodgers  in  the  said 
house  of  the  said  A.  O.,  and  not  having  then  gone  thither 
for  necessary  dieting  and  victualling  only.]         A.  C. 

Before  me, 

^.  M,.  J.  P. 
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Warrant  thereupon. 

County  of  >        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal.] 

Whereas  information  and  complaint  on  oath,  hath 
been  made  before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  county,  by  A.  C.  of 

•  ,  in  the  said  county,  yeoman,  that  A.  O.  of   ,  in 

the  said  county,  tavern  keeper,  on  the  —  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

being  the  Lord's  day,  commonly  called  Sunday,  did  enter- 
tain and  suffer  one  A.  L,  labourer,  and  divers  other  per- 
sons, all  being  inhabitants  of  the  said  town  of  ,  to  re- 
main drinking,  [or  idly  spending  their  time,  as  the  case  may 
be,]  in  and  about  the  tavern  and  dwelling  house  of  him  the 

said  A.  O.,  at  the  town  of   aforesaid,  [or  if  they  are 

not  inhabitants,  say,  as  before  in  the  information, — did  en^ 

tertain  and  suffer  one  A.  D.,  of  — — ,  in  the  county  of  , 

yeoman,  &c.]  contrary  to  the  Statute  in  such  case  made 
and  provided ;  These  are  therefore,  in  Her  Majesty's  name, 
to  require  and  command  you,  forthwith  to  apprehend  the 
said  A.  O.,  and  to  bring  him  before  me,  to  answer  unto  the 
said  complaint,  and  to  be  further  dealt  withal  according  to 
law.  Herein  fail  you  not.  Given  under  my  hand  and  seal, 
at  ,  the  —  day  of  ,  in  the  year  above  written. 

A.  M.,  J.  P. 

When  the  party  is  brought  before  the  Justice  on  the  Directions. 
Warrant,  if  he  produces  a  surety  or  sureties,  to  the  satisfac- 
tion of  the  Justice,  they  must,  pursuant  to  the  terms  of  the 
Act,  be  bound  in  a  recognisance,  in  such  respective  sums  as 
the  Justice  in  his  discretion  shall  think  reasonable ;  condi- 
tioned for  the  appearance  of  the  party  at  the  next  term  of 
the  General  Sessions  in  the  county,  there  to  answer  to  the 
complaint,  and  in  the  mean  time  to  be  of  good  behaviour  ; 
and  the  Justice  must  also  in  the  usual  manner,  bind  over  the 
witness  or  witnesses,  to  prosecute  and  give  evidence  at  the 
same  Sessions.  The  manner  of  taking  such  recognisances, 
and  the  forms  thereof,  will  be  as  in  similar  cases,  and  will  be 
found  under  the  Title,— Recognisance.  If  the  party  neglects 
or  refuses  to  find  such  surety  or  sureties,  and  to  be  bound  as 
required,  the  Justice  must,  as  directed  by  the  Act,  commit 
him  to  gaol :  the  Commitment  for  which  purpose  may  be  after 
the  following  Form  : 
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Commitment, 

County  of  >     To  A.  B.,  one  of  the  Constables  of  the  town- 

 ^  ship  of  — — in  the  said  county,  and  also  to  the 

[Seal.]        keeper  of  Her  Majesty's  gaol  for  the  said  county. 

Whereas  information  and  complaint  hath  been  made 
before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 

the  peace  in  and  for  the  said  county,  by  A.  C.  of  in  the 

said  county,  yeoman,  that  A.  O.  of  ,  in  the  said  county. 

tavern  keeper,  on  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  being  the  Lord's 

day,  commonly  called  Sunday,  did  entertain  and  suffer  one 
A.  L,  labourer,  and  divers  other  persons,  all  being  inhabitants 
of  the  said  tow^n  of  ,  to  remain  drinking,  [or  idly  spend- 
ing their  time  as  the  case  may  be,]  in  and  about  the  tavern 
and  dwelling  house  of  him  the  said  A.  O.,  at  the  town  of  — 
aforesaid,  [or,  if  they  are  not  inhabitants,  say  as  before  in  the 
complaint.]  And  whereas  the  said  A.  O.  was  this  day 
brought  before  me  on  my  warrant,  to  answer  unto  the  said 
complaint,  and  on  his  being  so  before  me,  I  did  require  him 
the  said  A.  O.  to  find  one  sufficient  surety,  and  to  enter  with 
such  surety  into  a  recognisance  before  me,  for  the  appearance 
of  the  said  A.  O.,  at  the  next  General  Sessions  of  the  peace 
in  the  said  county,  there  to  answer  to  such  complaint,  and  in 
the  mean  time  to  be  of  good  behaviour ;  and  insomuch  as 
the  said  A.  O.  hath  refused  to  find  any  such  surety,  and  to 
enter  into  such  recognisance  as  aforesaid ;  I  do  therefore 
hereby  require  and  command  you  the  said  constable,  forth- 
with to  convey  the  said  A.  O.  to  the  common  gaol  of  the  said 
county,  and  to  deliver  him  to  the  keeper  thereof,  together 
with  this  Warrant :  And  I  do  also  require  and  command  you 
the  said  Keeper,  to  receive  the  said  A.  O.  into  your  custo- 
dy in  the  said  gaol,  and  him  there  safely  to  keep,  until  he 
shall  find  such  surety,  and  enter  into  such  recognisance  as 
aforesaid,  or  until  he  shall  be  thence  delivered  by  due  course 
of  law.  Herein  fail  not.  Given  under  my  hand  and  seal, 
at  the  —  day  of  ,  in  the  year  above  written. 

A.  M.,  J.  P. 

If  the  offence  takes  place  on  the  view  of  the  Justice, 
the  information  is  of  course  needless,  and  the  Warrant  may 
be  immediately  issued,  and  on  the  party  being  brought  be- 
fore the  Justice,  the  same  proceedings  must  take  place  as 
before  directed.  The  Warrant  in  such  case  may  be  in  the 
following  Form  ; 
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Warrant, 

County  of)        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  crmmy, 

[Seal.] 

Whereas  A.  O.,  of  5^-  said 
county  of  ,  tavern  ke(  i  * 

in  the  year  of  our  Lord  one  i\i<>  and. 

 ,  being  the  Lord's  Day,  coii  j-o  ,  did 

in  the  view  of  nie  A.  M.,Efeq!iiie,  o.  ^  oi  in  t  -  }\,  J'as- 
tices  of  the  Peace,  in  and  for  t^ie  said  county,  entertaiii  and 
suffer  one  A.  I.,  labourer,  and  divers  other  persons,  &c. 
[here  proceed  exactly  in  the  same  words  as  in  the  warrant 
last  given,  quite  to  the  conclusion.] 

The  Commitment  in  this  case,  of  the  offence  being  on  Direciiong. 
view,  may  be  readily  filled  up  from  the  aforesaid  warrant, 
and  the  preceding  Form  of  Commitment. 

If  the  complaint  is,  for  suffering  disorderly  persons,  or 
hired  servants,  apprentices,  or  persotis  under  the  age  of  twenty 
one  years,  to  resort  to  a  tavern,  or  shop,  at  any  time  through- 
out the  week,  to  idle  or  mispend  their  lime,  or  to  drink 
liquor  therein,  the  Information,  Warrant,  and  other  papers 
must  be  filled  up  accordingly,  which  may  readily  be  done, 
with  the  assistance  of  the  foregoing  Forms.  The  other  pro- 
ceedings, in  every  such  case,  will  be  the  same  as  before  di- 
rected. 

_  e  

STABBING,  see  HOMlCmE. 
STEALING,  see  LARCENY. 

 e  ■ 

SUMMARY  TRIALS. 

This  Title  includes  an  extensive  and  most  important 
branch  of  the  jurisdiction  and  duties  of  a  Justice  of  the 
Peace,  arising  under  a  general  Statute  of  this  Province, 
which  gives  them  that  jurisdiction,  with  regard  to  the  reco- 
very of  private  debts  of  a  limited  and  small  amount.  The 
Statute  referred  to,  is  of  a  temporary  description  ;  but  the 
jurisdiction  on  this  subject  was  extended  to  Justices  in  the 
earliest  period  of  our  legislation,  and  has  nearly  ever  since 
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been  prolonged,  by  various  Statutes  from  time  to  time  passed, 
;^nd  it  is  most  probable  will  still  be  continued.  The  di- 
visions under  which  the  subject  is  here  arranged,  and  the 
manner  in  which  it  is  treated  of,  will,  it  is  hoped,  be  found 
the  most  useful  and  convenient  to  Magistrates.  Such  an 
extended  and  comprehensive  consideration  of  the  subject, 
seems  indeed  to  be  almost  indispensable,  in  any  attempt  to 
afford  them  the  requisite  information  on  a  part  of  their  duty 
so  important  in  itself,  and  which  they  are  so  frequently  re- 
quired to  perform.  It  must  be  borne  in  mind,  that  in  exer- 
cising this  summary  jurisdiction.  Justices  are  not  empowered 
to  determine  according  to  what  they  may  deem  to  be  equi- 
table, but  are  to  decide  agreeably  to  the  same  rules  of  law 
which  govern  in  the  highest  Courts  ;  and  it  is  quite  possible, 
that  as  great  a  variety  of  such  rules  may  apply,  and  as  many 
legal  doubts  and  difficulties  may  arise,  in  an  action  for  the 
recovery  of  three  pounds,  as  in  one  for  the  largest  amount. 
In  the  next  place,  it  can  be  no  reflection  upon  the  gentle- 
men in  the  commission  of  the  peace,  to  say,  that  but  very 
few  of  them  are  even  generally  versed  in  the  various  branches 
of  the  law.  It  could  not  reasonably  be  expected  to  be  other- 
wise. These  things  being  considered,  it  is  highly  requisite 
that  suitable  information  and  directions  should  be  afforded 
them,  regarding  this  widely  extended  branch  of  their  juris- 
diction, so  that  their  decisions  may,  at  least,  be  consistent 
with  the  general  rules  and  principles  of  our  laws.  An  en- 
deavour to  that  effect  is  here. made,  and  it  is  trusted  that  it 
will  be  found  to  be  accomphshed  in  some  useful  degree. 

I.  The  Several  Statutes  relating  to  the  re- 
covery OF  Debts  before  Justices  of  the 
Peace. 

n.    Of  the  Persons  who  MAY,  and  those  who  - 
MAY  NOT  Sue  or  be  Sued  in  such  cases  ; 

AND   herein,   of   THE   JoiNDER   OF  PaRTIES. 

III.  Of  the  Time  limited  by  Law  for  the  reco- 

very OF  Debts,   and  establishing  matters 
OF  Defence. 

IV.  The  Order  and  Manner  of  Proceeding  in 

instituting  and  conducting  such  Actions. 
V.    The  Grounds  or  Causes  of  Action,  in  gene- 
ral, WITH  THE  general  RuLES   OF  LaW  AND 

Evidence  relating  to  the  same,  respect- 
ively,   AND     herein,    of    THE     StATUTE  OF 

Frauds. 

VL    Of  THE  Defendant's  Set-off. 
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VIL    Of  Judgments,  and  the  Proceedings  attend- 
ing AND    following  THE     SAME  ;  AND  HEREIN 

OF  Appeals. 

L    The  several  Statutes  relating  to  the  recovery 
OP  Debts  before  Justices  of  the  Peace. 

By  the  30  G.  3,  c.  8.  1  V.  281.  All  summonses  issued  Direction  and 
by  Justices  of  the  Peace,  shall  be  directed  to  either  of  the  Summonsf 
constables  of  the  county  where  the  Justice  issuing  the  same 
shall  reside,  and  the  party  or  parties  against  whom  such  sum- 
mons shall  issue,  shall  have  three  days  notice  to  appear  to 
such  summons,  exclusive  of  the  day  of  service  and  the  day 
of  appearance  ;  and  where  the  constable  shall  not  be  able  to 
make  a  personal  service,  a  copy  of  such  summons  shall  be  left 
by  the  constable  at  the  defendant,  or  defendant's  house,  or  last 
place  of  abode,  with  some  person  residing  there ;  of  which 
service  the  constable  shall,  if  thereto  required,  make  oath. 

[Note.  This  last  part  of  the  clause,  relating  to  the 
service,  is  altered  by  the  Statute  hereafter  mentioned,  of  the 
5  Vic.  Sess.  1842,  by  which,  a  personal  service  on  the  de- 
fendant is  made  requisite.] 

Sec.  3.    No  Justice  of  the  Peace  shall  entertain  or  have  Justices  not 
any  jurisdiction  of  any  of  the  followina^  actions,  to  wit,  of    ^^"^^  i""^" 

J         r  i.    .  •  X-  xi  diction  over 

debts  lor  rent,  trover  or  conversion,  or  actions  on  the  case  certain  causes 
for  words,  or  actions  for  trespass,  assault  and  battery,  or  of  action, 
false  imprisonment,  or  where  the  tides  of  land  shall  in  any 
ways  come  in  question. 

[Note.  Although  there  are  no  words  in  this  Statute 
limiting  its  duration,  and  therefore  in  its  form,  it  may  be  con- 
sidered as  Perpetual,  yet  it  seems  quite  doubtful  if  any  part 
of  it  is  now  in  force,  as  one  of  the  two  Acts,  of  which  it  is 
intituled  to  be  in  amendment,  was  soon  after  expressly  re- 
pealed, and  the  other,  which  was  only  a  temporary  Act,  has 
long  since  expired,  and  various  other  enactments  on  the  same 
subject  have  been  from  time  to  time  passed.] 

The  general  Statute  now  in  force  for  the  recovery  of 
debts,  before  Justices  of  the  Peace,  is  the  5  Vic.  c.  33,  Sess. 
1842,  which  is  as  follows. 

Sec.  1.    It  shall  and  may  be  lawful  for  any  person,  Debts  under 
body,  politic  or  corporate,  who  shall  have  any  debt  due  him       how  to 
or  them  by  or  from  any  person,  except  an  Executor  or  Ad-  and^befbre^*^ 
ministrator,  when  sued  as  such,  where  the  whole  deahng  or  whom, 
cause  of  action  shall  not  exceed  the  sum  of  ten  pounds,  to 
sue  for  and  recover  the  same  in  manner  following,  that  is  to 
say  :  if  the  whole  dealing  or  cause  of  action  shall  not  exceed 
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the  sum  of  three  pounds,  to  cause  the  debtor  to  be  summoned, 
or  by  a  writ  of  capias,  brought  before  any  one  Justice  of  the 
Peace  of  any  county  where  the  debtor  shall  reside  ;  and  if  the 
whole  dealing  or  cause  of  action  shall  exceed  three  pounds, 
but  does  not  exceed  the  sum  of  ten  pounds,  to  cause  the  debtor 
to  be  summoned,  or  by  a  writ  of  capias,  brought  before  any 
two  Juslices  of  any  county  where  the  debtor  shall  reside, 
and  the  Justice  or  Justices,after  process  issued  and  duly  served, 
is  and  are  hereby  empowered  to  proceed  to  make  up  final 
Judgment  between  the  parties,  and  shall  allow  the  party  de- 
fendant to  proiluce  his  account,  or  other  matter,  in  nature  of 
a  set  off  agaiost  the  party  plaintiff  in  such  cause,  or  any  re- 
ceipt or  oUier  discharge  for  payment,  made  either  in  whole 
or  in  part,  thf?n  existing  between  the  parties  therein  ;  and 
the  said  Justice  or  Justices  shall  examine  and  enquire  into  the 
merits  of  both  claims,  as  well  the  defendant's  as  the  plain- 
tiffs, and  by  such  other  proof  as  to  him  or  thern  shall  seem 
requisite,  or,  upon  confession  of  the  debtor,  proceed  to  as- 
certain the  debt  due,  and  to  decree  payment  thereof,  and  to 
award  costs  as  he  or  they  shall  find,  whether  for  the  plaintiff 
or  defendant,  without  appeal,  unless  the.  whole  dealing  or 
cause  of  action  shall  amount  to  twenty  shillings  ;  Provided, 
that  when  the  whole  dealing  or  cause  of  action  shall  amount 
to  more  than  five  pounds,  but  does  not  exceed  the  sum  of 
ten  pounds,  either  party  may  demand  and  have  a  jury  to  try 
the  same  in  manner  hereinafter  prescribed :  And  provided 
also,  that  no  person  shall  be  arrested  in  any  case  for  a  debt 
due  by  him  under  twenty  shillings,  nor  for  any  larger  debt 
not  exceeding  five  pounds,  unless  in  addition  to  the  affidavit 
of  the  debt  due,  the  party  applying  shall  also  make  oath  that 
unless  a  writ  of  capias  be  allowed  the  debt  will  be  lost,  nor 
shall  any  female  or  minor  in  any  case  be  arrested  under  this 
Act  on  mesne  process. 

Sec  2.  All  writs  of  summons  or  capias  issued  under 
this  Act  shall  be  served  on  the  person  against  whom  the  same 
shall  issue,  by  delivering  a  copy  thereof  to  the  defendant,  and 
explaining  the  same  to  him,  if  required,  at  least  five  days  be- 
fore the  return  day  thereof;  and  the  officer  who  may  have 
been  employed  to  serve  such  process  shall  be  bound  to  make 
due  return  of  the  same,  and  his  doings  thereon,  on  or  before 
the  return  day  thereof,  .and  in  default  thereof,  such  officer  so 
offending  shall  besides  being  liable  to  the  party  injured  in  an 
action  on  the  case  for  any  damage  that  may  have  been  sus- 
tained, forfeit  and  pay  for  each  and  every  offence  a  sum  not 
exceeding  twenty  shillings — one  half  thereof  to  the  use  of 
inch  person  as  shall  sue  for  the  same,  and  the  other  half  for 
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the  use  of  the  poor  of  the  township  wherein  the  original  ac- 
tion is  to  be  tried-^the  same  to  be  sued  for  and  recovered 
like  any  other  debt  of  the  same  amount  under  this  Act,  be- 
fore any  one  Justice  of  the  Peace  of  the  County  in  which 
the  offender  shall  reside. 

Sec.  3.    Any  person  arrested  under  this  Act  shall  be  KaiJ  allowed, 
admitted  to  bail  by  the  officer  arresting  such  person,  in  the 
same  manner  as  in  other  cases  of  arrest  on  mesne  process. 

Sec.  4.  If  any  person  in  any  suit  or  action  against  Execution, 
whom  judgment  shall  have  been  so  awarded  under  this  Act 
as  aforesaid,  shall,  without  just  cause,  to  be  allowed  of  by 
the  Justice  or  Justices  before  whom  such  suit  or  action  shall 
have  been  tried,  refuse  or  neglect  to  pay  or  satisfy  such  de- 
cree or  judgment,  whether  the  same  shall  have  been  decided 
by  a  jury  or  otherwise,  it  shall  and  may  be  lawful  for  such 
Justice  or  Justices  to  issue  execution  against  the  goods  and 
chattels,  and  for  want  thereof,  the  body  of  such  person,  for 
the  sum  so  awarded,  with  costs — which  execution  shall  be 
made  returnable  in  thirty  days  from  the  day  on  which  it  shall 
have  been  issued. 

Sec.  5.  If  any  party  plaintiff  or  defendant  in  any  suit 
or  action  under  this  Act,  in  which  the  whole  dealing  or  cause  pounds  Jury 
of  action  shall  exceed  five  pounds,  shall,  two  days  before  allowed, 
the  day  on  which  the  writ  of  summons  or  capias  therein 
shall  be  returnable,  notify  the  Justice  first  applied  to  by  the 
plaintiff  in  such  suit  or  action,  that  it  is  the  desire  of  such 
party  to  have  a  jury  in  such  suit  or  action,  the  said  Justice 
shall  forthwith  issue  a  venire  directed  to  any  constable  of  the 
same  county,  not  being  of  kin  to  either  party  in  the  cause,  or 
interested  in  the  event  thereof,  commanding  such  constable 
to  summon  a  jury  of  three  persons  duly  qualified,  according 
to  law,  to  act  as  petit  jurors,  of  and  from  the  township  or 
settlement  wherein  such  action  is  to  be  tried,  to  be  and  ap- 
pear before  the  two  Justices  who  are  to  try  the  same  at  the 
time  and  place,  when  and  where  the  defendant  therein  is? 
summoned  or  bound  and  required  to  appear. 

Sec.  6.    Every  juror,  who  shall  be  so  summoned,  and  Penalty  for 
shall  neglect  to  appear  as  required  by  the  venire  as  aforesaid,  the  non-at. 
shall  be,  and  be  deemed  and  held  to  be,  Hable  to  a  penalty  j^^^J"^® 
of  five  shillings,  which  shall  be  levied  by  warrant  of  distress 
against  the  goods  and  chattels  of  such  juror  so  neglecting  to 
appear,  to  be  issued  by  the  said  two  Justices  upon  the  oath 
of  the  officer  who  served  the  said  venire,  that  he  summoned 
such  juror  at  least  twenty-four  hours  before  the  time  he  shall 
have  been  required  to  appear,  unless  such  juror  shall  make 
it  appear  to  such  two  Justices  that  he  had  some  legal  and 
sufficient  excuse  for  his  absence. 
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Jury  to  be  Sec.  7.   Such  Jury  shall  be  sworn  by  any  one  of  the  said 

sworn,  &c.  Justices,  before  whom  such  suit  or  action  is  tried,  in  the  pre- 
sence of  both  Justices,  and  in  open  court,  well  and  truly  to 
try  the  cause  according  to  the  evidence  and  allegations  of  the 
parties ;  and  the  evidence  of  the  witnesses  produced  in  the 
said  cause  shall  be  made  and  delivered  in  the  hearing  and 
presence  of  the  said  Justices  and  jury  so  impanelled,  and 
having  heard  the  directions  of  the  said  Justices,  the  jury 
shall,  if  they  require  it,  retire  to  some  convenient  room  or 
apartment,  under  the  charge  of  some  constable,  or  in  case 
no  constable  shall  be  in  attendance,  such  other  person  as 
shall  by  such  Justices  be  appointed  for  that  purpose — which 
constable  or  other  person  so  to  be  appointed  as  aforesaid, 
shall  be  sworn  "  to  keep  such  jury  together  without  meat  or 
drink,  and  not  to  suffer  any  one  to  speak  to  them,  nor  to 
speak  to  them  himself,  without  leave  of  the  said  Justices;" 
and,  when  agreed,  the  said  jury  shall  return  their  verdict, 
whereupon  judgment  shall  be  given  for  the  party  in  whose 
favour  such  verdict  shall  be  returned,  with  costs  and  exe- 
cution issued  thereon,  in  manner  as  hereinbefore  prescribed. 
Sec.  8.    Either  party  shall  and  may  be  permitted  to 

Challenge.  ^^^^ 

any  legal  challenge  for  cause  to  any  of  the  said  Jurors  ; 
and  if  any  such  challenge  be  allowed,  or  in  any  case  where 
any  juror  summoned  shall  not  appear,  the  said  Justices  shall 
direct  the  said  jury  to  be  filled  up  by  any  person  then  pre- 
sent, being  duly  qualified  as  aforesaid,  who  may  not  be  lia- 
ble to  any  such  legal  challenge,  or  by  directing  any  constable 
to  summon  instanter  any  other  person,  being  so  qualified, 
and  not  liable  to  such  challenge. 
,     „  .  Sec.  9.    In  case  of  any  aopeal  bein^  made  from  the 

Mode  of  Ap.  ^  V  •  j     *i  • 

peal.  judgment  of  any  Justice  or  Justices  m  any  cause  under  this 

Act,  whether  the  same  shall  have  been  tried  by  jury  or  other- 
wise, the  party  making  the  appeal,  or  his  agent,  when  he 
himself  is  absent,  before  such  appeal  shall  be  allowed,  shall 
make  and  file  before  such  Justice  or  Justices  an  affidavit,  in 
writing,  ^'  that  he  is  really  dissatisfied  with  such  judgment,  and 
feels  aggrieved  thereby,  and  that  such  appeal  is  not  prose- 
cuted solely  for  the  purpose  of  delay  and  the  party  so  ap- 
pealing, or  his  agent,  w^hen  he  himself  is  absent,  shall  at  the 
same  time  enter  into  a  bond,  with  two  sufficient  sureties,  in 
a  penalty  of  double  the  amount  of  such  judgment,  with  a 
condition  thereto  annexed,  that  the  party  so  appealing  shall 
enter  and  prosecute  such  appeal,  and  abide  by,  and  perform 
the  judgment  of,  the  Court  to  which  such  appeal  shall  be 
allowed,  or  shall,  previous  to  the  first  day  of  the  sitting  of 
such  Court,  pay  the  full  amount  of  the  judgment  in  such 
cause,  together  with  all  costs  thereon  subsequently  accruing ; 
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and  such  Justice,  or  if  the  action  be  before  two  Justices,  then 
the  first  one  applied  to  therein,  if  thereto  required,  shall  and 
he  is  hereby  directed  to  prepare  the  affidavit  and  appeal  bond 
hereby  prescribed  and  required — which  appeal,  if  applied 
for  at  any  time  within  ten  days  after  judgment  in  such  cause, 
such  Justice  or  Justices  shall  be  bound  to  grant,  in  all  causes 
where  the  whole  dealing  or  cause  of  action  shall  amount  to 
twenty  shillings,  returnable  to  the  then  next  sitting  or  term 
of  the  Supreme  Court  in  and  for  the  county  in  which  the 
trial  in  the  said  cause  shall  have  been  had,  and  execution,  if 
not  then  issued,  shall  thereafter  be  stayed  in  the  said  cause 
till  the  same  shall  be  settled  under  the  said  appeal. 

Sec.  10.    The  following  provisions  and  regulations  shall  Regulations 
be  strictly  observed  and  kept  in  ail  civil  suits  commenced  ^^^^  observe 
and  prosecuted  before  any  Justice  or  Justices,  in  the  same 
and  the  like  manner  as  if  they  had  been  separate  and  dis- 
tinct clauses  and  provisions  of  this  Act,  that  is  to  say  : — 

First. — That  every  person  applying  to  a  Justice  for 
mesne  process  shall,  at  or  before  the  issuing  of  the  same,  file 
with  such  Justice  a  statement  or  particulars  in  writing  of  his 
demand  or  cause  of  action,  or  the  promissory  note  or  other 
instrument  on  which  he  intends  to  sue — which  statement, 
note,  or  other  instrument,  shall  be  filed  by  such  Justice,  and 
thereafter  held  and  retained  by  him  in  all  cases  where  an 
action  shall  have  been  brought  thereon,  and  wherein  final 
judgment  shall  have  passed,  and  in  case  of  appeal,  shall  be 
transmitted  v\^ith  the  other  papers  in  the  cause  as  hereinafter 
directed ;  and  the  defendant  shall  be  entitled  to  a  copy  of 
such  statement,  note,  or  other  instrument,  when  he  shall  re- 
quire the  same,  to  be  furnished  by  such  Justice ;  and  in  all 
cases  where  a  set  c'T  chall  form  a  defence  either  in  whole  or 
in  part  to  the  plaintiff's  demand  in  any  cause  under  this  Act, 
the  party  so  making  such  defence  shall  in  like  manner  file 
with  such  Justice  a  statement  or  particulars  of  the  set  off  so 
intended  to  be  made  before  the  time  appointed  for  the  trial 
of  the  cause,  of  which  the  plaintiff  shall  be  entitled  to  a  copy 
from  such  Justice  in  manner  aforesaid  ;  and  the  parties 
plaintiff  or  defendant  in  any  cause  under  this  Act  shall  be 
strictly  bound  on  the  trial  thereof  by  their  respective  state- 
ments or  particulars  of  demand  or  set  off,  and  not  be  allowed 
to  give  evidence  of  any  thing  not  therein  stated. 

Secondly. — That  the  forms  in  the  schedule  to  this  Act  Costs  to  be 
annexed,  in  all  proceedings  to  be  had,  done  or  taken,  by  or 
before  any  Justice  or  Justices  of  the  Peace,  or  other  officer,  in 
all  civil  business  under  this  Act,  shall  be  adhered  to  as  near 
as  the  circumstances  of  the  case  will  admit ;  and  that  the 
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fees  therefor,  and  for  all  other  services  to  be  done  and  per- 
formed by  any  person  under  this  Act,  shall  be  taxed  and  al- 
lowed according  to  the  table  contained  in  the  schedule  to  this 
Act  annexed  ;  and  no  fees  whatever  shall  be  taxed  or  allow- 
ed for  any  such  proceedings,  or  for  the  removal  thereof  by 
appeal,  or  for  any  service  performed  under  this  Act,  other 
than  such  as  are  set  down  and  specified  in  the  table  of  fees 
hereto  annexed. 

Thirdly. — That  writs  of  summons,  capias,  or  venire, 
under  this  Act  shall  and  may  be  directed  to,  and  served  and 
executed  by,  any  of  the  constables  of  the  county  wherein 
the  party  defendant  resides,  and  in  any  part  of  such  county. 

Fourthly. — ^That  whenever  it  shall  be  required  by  any 
Justice  of  the  Peace  who  may  have  issued  the  same,  the  ser- 
vice of  any  writ  of  summons  or  capias  shall  be  proved  by  an 
affidavit  to  be  made  by  the  officer  serving  the  same  before 
such  Justice,  certifying  "that  he  has  delivered  a  copy  of 
such  writ  to  the  defendant ;"  and  if  by  the  defendant,  at 
time  of  service  required  so  to  do,  "  that  he  explained  the 
contents  thereof  to  such  defendant and  without  an  affida- 
vit so  made,  or  the  defendant  personally  appearing  to  answer 
the  suit,  the  same  shall  not  in  any  case  be  proceeded  in. 

Fifthly. — That  the  hearing  of  all  causes  shall  be  com- 
menced and  had  between  the  hours  of  ten  of  the  clock  in  the 
forenoon,  and  six  of  the  clock  in  the  afternoon  of  the  day  on 
which  the  process  therein  is  returnable,  unless  there  shall  be 
at  one  time  so  many  causes  before  any  Justice  or  Justices 
that  he  or  they  cannot  hear  and  determine  the  same  in  man- 
ner as  by  this  Act  is  prescribed  within  that  time — in  which 
case,  and  for  any  other  just  cause  to  be  shewn  on  affidavit  to 
the  satisfaction  of  the  Court  by  either  party,  the  Justice  or 
Justices  shall  have  the  power  to  continue  any  cause  till  some 
further  time,  not  exceeding  eight  days,  of  which  continuance 
the  parties  plaintiff  and  defendant,  or  their  agent,  shall  be 
duly  notified  by  such  Justice  or  Justices,  when  the  same  shall 
be  then  tried  within  the  hours  above  specified. 

Sixthly. ^That  in  all  causes  under  this  Act,  where  the 
Plaintiff's  demand  or  cause  of  action  is  not  confessed  by  the 
defendant  in  person,  or  in  writing  under  his  hand,  the  same 
shall  be  established,  whether  the  defendant  appear  or  not, 
on  the  oath  of  one  credible  witness,  except  only  where  the 
plaintiff  sues  on  a  promissory  note  or  single  bond  for  money, 
in  which  case,  if  the  defendant  do  not  appear,  it  shall  be 
sufficient  to  prove  the  hand  writing  of  any  witness  thereto, 
by  himself,  or  in  his  absence,  by  any  other  person,  and  when 


there  is  no  subscribing  witness  to  prove  the  making 
by  the  defendant. 
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Seventhly. — That  whenever  the  defendant  in  any  cause  c.-sses  of  set 
under  this  Act  shall  establish  a  set  off,  out  of  a  debt  due 
and  equal  to  the  demand  proved  by  the  plaintiff  or  any  other 
sufficient  defence  thereto,  the  defendant  shall  have  judgment 
entered  for  him  with  costs,  that  if  the  set  off  be  less  than  the 
plaintiff's  debt  or  demand,  the  plaintiff  shall  have  judgment 
for  the  residue  only  with  costs ;  and  that  if  the  set  off  ex- 
ceeds the  plaintiff's  debt  or  demand  as  proved,  and  the 
whole  amount  of  such  set  off  do  not  exceed  ten  pounds,  the 
defendant  shall  in  that  case  have  judgment  for  such  excess 
against  the  plaintiff  with  costs,  and  shall  be  entitled  to  exe- 
cution therefor  in  the  same  manner  as  if  such  defendant  had 
been  originally  the  plaintiff  in  such  suit. 

Eighthly. — That  whenever  the  defendant  shall  prove  Costgtobe 
that  he  hath  tendered  the  amount  before  suit,  and  shall  pay  on^pfj^f  of  hi'^ 
the  same  at  or  before  the  trial  into  the  hands  of  the  Justice,  tendering  the 
he  shall  be  entitled  to  a  judgment  for  his  costs  to  be  paid  him  ammjot  before 
out  of  such  money  ;  and  the  plaintiff  shall  only  be  entitled  to      ^  * 
receive  any  balance  that  may  then  remain  in  the  hands  of 
such  Justice. 

Ninthly. — That  on  the  first  day  of  the  next  sitting  or  ^^^de  of  pro- 
term  of  the  Supreme  Court,  to  which  any  appeal  hath  been  Uses^of  Ap- 
made  and  allowed  under  this  Act,  which  shall  happen  after  peal, 
such  appeal,  the  Justice,  unless  he  shall  receive  notice  in 
writing,  signed  by  both  the  parties,  or  their  agents,  to  the 
contrary,  shall  return  and  file  to  and  with  the  Prothonotary 
or  deputy  Prothonotary  of  such  Court  ail  the  papers  and  pro- 
ceedings in  the  cause  wherein  an  appeal  hath  been  so  made 
and  allowed,  with  a  transcript  of  the  judgment,  together  with 
the  affidavit  and  bond  whereon  the  appeal  was  so  allowed  ; 
and  the  party  appellant  shall  cause  such  appeal  to  be  entered 
on  the  docket  of  sub-summary  causes  in  the  said  Court ;  and 
the  Court  shall  proceed  to  examine  the  witnesses,  and  hear 
the  said  cause  in  a  summary  way,  or  shall  order  a  jury  there- 
in if  they  shall  think  fit;  and  final  judgment  shall  be  given 
on  such  appeal,  with  the  like  costs  as  are  now  allowed  in 
such  causes  ;  and  execution  shall  be  issued  thereon  for  the 
amount  of  such  judgment  with  costs,  or  for  costs  only,  as 
the  case  may  be,— which  judgment,  in  case  of  the  original 
judgment  being  confirmed,  shall  include  the  debt  and  costs 
incurred  before  the  Justice  or  Justices  ;  and  in  the  event  of 
the  original  judgment  being  reversed  after  the  same  hath  been 
enforced,  the  judgment  on  such  appeal  shall  include  the  full 
amount  levied  under  and  by  virtue  of  such  original  judgment.  Party  appel- 
but  if  the  party  appellant  shall  not  enter  his  appeal,  in  such  lant  failing  \a 
case  the  ori<?;inal  judmiient  shall  be  affirmed,  at  the  instance  t^^^T^  i^^^i' 

J     o  ment  to  be  at- 
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of  the  opposite  party,  on  the  last  day  of  term,  with  costs : 
and  execution  may  be  issued  thereon,  or  the  party  respond- 
ent may  have  recourse  on  the  appeal  bond  for  recovery  of  the 
amount  due  him. 

^•"^scution  re^        Tcnthly. — That  every  execution  on  any  judgment  under 
days.  ^        ^^^^^  -^^^5  whether  the  same  shall  be  the  first,  or  an  alias,  or 
pluries,  or  other  execution,  shall  be  returnable  in  thirty  days 
from  the  day  on  Vi^hich  it  is  issued,  and  may  be  directed  to, 
and  levied  and  executed  by,  any  constable  of  the  county  in 
which  the  person  resides,  against  whom  the  same  shall  be 
„       .     issued,  and  in  any  part  thereof :  that  no  execution  shall  in 
after  one  Year  ^.ny  case  be  issued  by  a  Justice  or  Justices  after  the  expu'a- 
tion  of  one  year,  from  the  time  of  rendering  such  judgment, 
Unless  upon  the  return  of  the  last  previous  execution  thereon, 
it  shall  appear  that  there  is  still  a  balance  due  thereon,  and 
that  due  diligence  had  been  used  to  levy  the  same — in  which 
case,  a  further  execution  shall  be  issued  for  such  balance  due 
at  any  time  within  two  years  after  the  rendering  of  such 
judgment,  but  not  after  that  time  shall  have  elapsed.  [As 
to  Execution,  see  further,  8  Vic.  c.  51,  Sess.  1845,  given 
immediately  at  the  close  of  this  Act.] 
Constable  to  Eleventhly. — That  the  constable  to  whom  any  such  ex- 

^^^y-  ecution  shall  be  delivered,  shall  proceed  forthwith  to  levy 

the  same  ;  and  unless  the  debt  and  costs  be  paid,  shall  take 
sufficient  goods  and  chattels  of  the  party  against  whom  the 
the^Goodrfor  ^^^^^    issued  to  satisfy  the  same — and  shall  advertise  the 
sale.  said  goods  and  chattels  in  two  or  more  public  places  in  the 

township  or  settlement,  for  sale  thereof,  by  public  auction — 
and  such  advertisement  shall  describe  the  goods  and  chattels 
taken,  and  shall  specify  the  place,  day  and  hour,  of  such 
sale,  and  shall  be  put  up  at  least  five  days  before  the  time 
appointed  for  such  auction. 
^  ^    ^  ^  Twelfthly. — At  the  time  and  place  so  appointed,  if  the 

tion.  amount  remain  unpaid,  the  officer  acting  therein  shall  expose 

the  goods  for  sale  at  auction  to  the  highest  bidder  ;  and  he 
shall  forthwith  return  the  execution  with  his  doings  thereon, 
to  the  Justice  who  issued  the  same,  and  pay  the  debt  and 
costs  levied,  after  deducting  the  fees  of  levy  and  sale  to  the 
plaintiff,  or  his  agent  duly  authorised,  returning  the  over- 
plus, if  any,  to  the  person  against  whom  the  execution  issu- 
ed, or  his  agent  duly  authorised,  or  in  his  absence  to  such 
Justice  for  the  use  of  such  party  ;  and  if  the  goods  shall  re- 
Sale  may  be  niain  unsold  for  want  of  buyers,  the  constable  may  adjourn 
udjourned  for        g^j^  ^  period  not  less  than  twenty-four  hours,  nor 

more  than  six  days,  and  may,  m  sucn  case,  proceed  to  adver- 
tise anew,  and  sell  the  same  after  the  return  day  of  the  exe- 
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cution — that  immediately  after  such  sale,  he  shall  make  re- 
turn and  payment  as  above  specified  ;  and  whatever  goods 
and  chattels  remain  unsold  after  the  execution,  and  all  law- 
ful expenses  thereon  is  fully  satisfied,  shall  be  restored  to 
the  party  from  whom  the  same  was  taken.  Constable  not 

Thirteenthly. — That  no  constable  shall  directly  or  indi-  purchase, 
rectly  purchase  any  goods  or  chattels  at  any  sale  made  by 
him  under  this  Act,  and  every  such  purchase  shall  be  abso- 
lutely void. 

Fourteenthly. — That  for  want  of  goods  and  chattels  ^""J^^^^^l^^ 
whereon  to  levy,  the  constable,  unless  otherwise  directed  by  stable  to  take 
the  party  in  whose  favor  such  execution  hath  issued,  shall  take  the  Body, 
the  body  of  the  person  against  whom  the  same  is  directed, 
and  convey  him  to  the  common  gaol,  or  any  lock-up-house, 
or  other  legal  place  of  confinement  of  the  county — the  keep- 
er v/hereof  shall  keep  such  person  in  safe  custody,  until  the 
debt  and  costs,  and  the  costs  of  levy  and  gaolers  fees  shall 
be  paid,  or  he  is  thence  discharged  by  due  course  of  law. 

Fifteenthly. — That  every  person  so  committed  to  gaol, 
shall  be  entitled  to  the  full  benefit  of  the  Acts  made,  or  to 
be  made,  for  the  relief  of  Insolvent  Debtors. 

Sec.  11.    If  any  constable  shall  neglect  to  return  any  Constable  not 
execution  given  him  to  levy  in  the  manner  hereinbefore  spe-  returning  Ex- 
cified,  for  the  space  often  days  after  the  return  day  thereof,  tofiTe! 
unless  with  the  consent  of  the  party  in  whose  favor  the  same 
was  issued,  or  refuse  or  neglect  to  pay  over  the  money  re- 
ceived or  levied  thereon  for  the  space  of  five  days  after  he 
shall  have  received  the  same,  or  to  pay  over  the  overplus  as 
aforesaid  on  demand,  the  party  entitled  thereto  may  main- 
tain an  action  for  money  had  and  received  ;  and  a  Justice  or 
Justices  of  the  Peace  shall  have  jurisdiction  of  such  action, 
according  to  the  amount  thereof,  although  the  amount  claim- 
ed therein  may  exceed  ten  pounds. 

Sec.  12.    If  any  Justice  or  other  officer  shall  ask,  de-  Officers  de- 
mand or  receive,  any  greater  or  other  fees  than  in  and  by  j|^j^"^g5."fgpg 
this  Act,  are  allowed  for  any  service  whatever  performed  in  ti,an  specified 
pursuance  and  by  virtue  hereof,  he  shall  forfeit  and  pay  a  liable  to  fine- 
fine  of  five  pounds,  together  with  costs,  to  be  recovered  in 
an  action  of  debt,  by  any  one  who  will  sue  for  the  same  in 
the  Supreme  Court ;  and  such  action  shall  be  commenced  by 
writ  of  summons,  setting  forth  that  the  defendant  therein  is 
indebted  to  the  plaintiff  by  virtue  of  this  Act,  in  the  amount 
of  the  said  fine,  and  declaring  the  fees  in  respect  whereof  the 
same  is  demanded  ;  and  such  action  shall  be  heard  and  de- 
termined in  a  summary  way,  unless  one  of  the  parties  thereto 
shall  demand,  or  the  Court  shall  think  fit,  to  order  a  jury  to 
try  the  same. 
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EsplanrnioM  Sec.  13.    The  word     Justice"  used  in  this  Act  shall, 

of  terms  used,  jj]  all  cases  where  two  Justices  are  required  to  act,  be  under- 
stood to  apply  to  and  mean  the  Justice  who  shall  first  sign 
any  writ  or  other  paper  therein  ;  and  that  every  word  in>port- 
ing  the  singular  number  only,  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing ;  and 
every  word  importing  the  masculine  gender  only  ,shall  extend 
and  be  applied  to  a  female  as  well  as  a  male,  except  when 
the  nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction. 
W^reH  to  ggc.  14.    This  Act  shall  come  into  operation  and  be  in 

opSa.ti©«°      force  on,  from  and  after,  the  first  day  of  July,  now  next  en- 


^cts  repealed  Sec.  15.  The  Act,  passed  In  the  third  year  of  the 
reign  of  His  late  Majesty  George  the  Fourth,  entitled,  an 
Act  for  the  summary  trial  of  actions  ;  and  also,  the  Act  in 
amendment  of  the  said  Act,  passed  in  the  sixth  year  of  His 
said  late  Majesty's  reign;  and  also,  the  Act,  passed  in  the 
seventh  year  of  the  reign  of  His  late  Majesty  King  William 
the  Fourth,  to  continue  and  amend  the  said  Acts  ;  and  also 
the  Act,  passed  in  the  said  seventh  year  of  the  reign  of  His 
said  late  Majesty  King  William  the  Fourth,  entitled,  an  Act 
for  the  summary  trial  of  actions  in  the  Island  of  Cape  Breton  ; 
and  also,  the  Act  to  continue  and  amend  the  said  last  men- 
tioned Act,  passed  in  the  fourth  year  of  the  reign  of  Her  pre- 
sent Majesty  Queen  Victoria,  and  every  clause,  matter  and 
thing,  in  the  said  several  Acts  contained,  so  far  as  the  same 
relate  to  proceedings  to  be  had  or  taken  thereunder  by  or 
before  Justices  of  the  Peace,  shall  be,  and  the  same  are 
hereby  repealed,  on,  from,  and  after  the  said  first  day  of 
July,  now  next  ensuing.  Annual. 


Schedule  of  Forms  referred  to  in  the  foregoing  Act. 
Summons. 

County  of   ,  SS, 

To  any  of  the  Constables  of  the  said  County. 

You  are  hereby  required  to  summon  A.  B.  of   to 

appear  before  — —  at  — on  the  —  day  of  ,  at  ■ —  o'clock 

in  the       noon,  to  answer  to  C.  D.  in  the  sum  of  , 

and  to  make  due  return  thereof  on  or  before  said  day. 

Witness  —  hand  and  seal,  the  —  day  of  ,  18 — . 

J.  P. 
J.  P. 
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Capias. 

County  of  — — ,  SS. 

To  any  of  the  Constables  of  the  said  County, 

You  are  hereby  commanded  to  take  A.  B.  of   , 

and  him  safely  keep,  so  that  you  have  him  before  —  at 

 ,  on  the  —  day  of  ,  at  —  o'clock,  in  the  

noon,  to  answer  to  C,  D.,  in  the  sum  of  ,  whereof  fail 

not,  and  have  then  there  this  writ,  v/ith  your  doings  thereon. 
Witness  —  hand  and  seal  at          the      day  of  ,  18 

J.  P. 

J.  P. 

Note.  On  the  back  of  the  capias,  and  copy  thereof, 
to  be  indorsed  the  sum  sworn  to  in  words  at  length,  as  fol- 
lows : 

By  oath  for  the  sum  of 

,     j.  P. 

Execution. 

County  of  ,  SS. 

To  any  of  the  Constables  of  the  said  County. 

Whereas  judgment  hath  been  awarded  against  C.  D., 

of  ^,  at  the  suit  of  A.  B.,  for  the  sum  of  ,  and  

more  for  costs.  These  are  therefore  to  command  and  require 
you  to  levy  from  off  the  goods  and  chattels  of  the  said  C.  D., 

the  said  sums,  making  together  by  sale  of  the  said 

goods  and  chattels,  after  duly  advertising  the  same,  and  for 
want  thereof,  you  are  hereby  commanded  to  take  the  body 
of  the  said  C.  D.,  and  him  to  commit  to  Her  Majesty's  gaol 
( or  where  there  is  a  tock-up-house,  or  other  place  of  con- 
finement in  any  county  nearer  the  residence  of  the  party  to 

be  arrested,  insert  the  name  of  it  in  place  of  gaol)  in  

the  keeper  whereof  is  hereby  required  to  take  the  said  C.  D., 
into  his  custody,  and  him  safely  keep  until  he  pay  the  sum 
above  mentioned,  with  your  fees,  and  gaoler's  fee— or  that 
he  be  discharged  by  the  said  A.  B.,  or  otherwise  by  due 
course  of  law.  Whereof  fail  not,  and  make  due  return  of 
this  writ  with  your  doings  thereon,  to  - — -  within  ^  days. 
Witness  — •  hand  and  seal,  the  —  day  of  ——j  18. 
L.  S.  ^  J.  P. 

L.  S.  J.  P. 
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Suhpma. 

Coimty  of  ,  SS. 

L.  S.  To  AB.  CD.  EF.  GH.  and  J.  K. 

(According  to  the  number.) 

You  and  every  of  you  are  required  to  appear  at   

on  the  — ■  day  of   ,  at  the  hour  of  —  o'clock  in  the 

— noon,  to  give  evidence  on  the  part  of  the  (Plaintiff  or 
Defendant  as  the  case  may  be)  in  a  suit  now  depending 
between  A.  B.  Plaintiff,  and  C.  D.  Defendant,  and  then 
and  there  to  be  tried,  which  you  are  not  to  omit  under  pen- 
alty of  the  Law,  in  such  cases  made  and  provided. 

Dated  the  —  day  of   ,  18 — 

J.  P. 

Subpoena  Ticket  for  each  Witness. 

C  A  B.  Plaintiff, 
Between   J  and 

(CD.  Defendant. 
A.  B.j  is  required  to  give  evidence  in  this  suit  on  the 
part  of  the  (Plaintiff  or  Defendant,  as  the  case  may  be,)  at 

 on  the  —  day  of  at  —  o'clock  in  the  noon. 

Dated  the  —  dav  of  ,  18 

J.  P. 

Venire. 

County  of  ,  SS. 

L.  S.       To  any  of  the  Constables  of  the  said  County, 
You  are  hereby  required  to  summon  three  persons  duly 
qualified  to  sit  as  Jurors,  who  are  not  of  kin  to  either  of  the 

parties,  to  come  and  be  present  at  on  the  — ■  day  of 

 ,  at  —  o'clock  in  the  noon,  to  make  a  jury  be- 
tween  Plaintiff,  and   Defendant. 

Dated  the  —  day  of  ,  18 

J.  P. 

Note.  All  writs  of  summons,  capias,  subpoena  and 
venire,  require  but  one  seal ;  and  the  same,  as  well  as  all 
executions,  in  cases  before  two  Justices,  are  to  be  prepared 
by  the  Justice  first  applied  to  in  the  suit.  In  all  cases  the 
capias  is  to  be  indorsed  by  the  Justice  first  applied  to,  wno 
is  to  prepare  the  affidavit  also.  In  all  suits  triable  before 
two  Justices,  the  summons  and  capias  must  be  signed  by  two 
Justices,  and  the  execution,  in  such  case,  to  have  two  seals, 
and  be  signed  by  the  two  Justices  that  issued  the  mesne  pro- 
cess and  tried  the  cause— in  other  cases  the  execution  to  have 
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but  one  seal,  and  to  be  signed  by  the  Justice  that  issued  the 
mesne  process  and  tried  the  cause — writs  of  subpoena  and 
venire,  and  the  subpoena  ticket,  are  to  be  signed  by  one  Jus- 
tice only — all  affidavits  are  to  be  taken  before,  and  all  oaths 
under  this  Act,  to  be  administered  by  one  Justice  only — and 
in  all  suits  before  two  Justices,  all  acts  required  to  be  done 
by  one  Justice  only,  are  to  be  had  and  done  by  and  before 
the  Justice  first  applied  to,  who  is  to  be  the  keeper  of  all 
papers  in  the  cause,  and  to  make  return  of  the  proceedings 
therein,  in  cases  of  appeal. 

Affidavit  of  Debt  to  obtain  a  Capias. 

A.  B.,  of  ,  in  the  county  of  maketh  oath 

and  saith,  that  C.  D.,  is  justly  and  truly  indebted  to  the  de- 
ponent in  the  sum  of  ,  after  giving  full  credit  to  the 

best  of  the  deponent's  knowledge  or  belief,  for  all  payments 
and  ofl'sets,  and  that  the  cause  of  action  does  not  exceed  ten 
pounds. 

Sworn  at  ■  the  —  day  of  18 

Before  me,    J.  P.  A.  B. 

Note.  The  sum  sworn  to  must,  in  all  cases,  be  twenty 
shillings  at  least;  and  if  under  five  pounds,  then  after  the 
words  "  ten  pounds,"  above,  add  "  and  that  there  is  danger 
of  losing  the  debt  unless  a  capias  is  allowed  the  deponent. 

Returns  to  the  foregoing  Writs. 
To  a  Summons. 

The  within  process  was  duly  served  on  the  within 

named  C.  D.,  on  the  —  day  of  ,  by  me. 

O.  P.,  Constable. 

If  required  the  following  affidavit  to  be  made  by  the  of- 
ficer serving  the  process. 

O.  P.  of   ,  in  the  county  of  — ■ — ,  maketh  oath 

that  he  did,  on  the  —  day  of  — — ,  personally  serve  the 
defendant  in  the  annexed  process  named  with  a  true  copy 

thereof,  and  at  the  same  time  acquainted   with  the 

contents  thereof. 

Sworn  before  me  at  — —  the  — -  day  of  — — ,  18 
J.  P.  O.  P. 
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To  a  Capias. 

The  within  named  Defendant  was  arrested  and  served 

with  a  eopy  of  the  within  Process,  on  the  —  day  of  , 

and  was  admitted  to  bail  by  me 

O.  P.  Constable. 
Or  if  the  Defendant  do  not  give  bail. 
The  within  named  Defendant  was  arrested  by  me,  and 
served  with  a  copy  of  the  within  Process  on  the  —  day  of 

 ,  and  is  now  in  custody  to  answer  thereto. 

O.  P.  Constable. 

To  a  Venire. 

I  have  summoned  the  following  Jurors  as  Jurors  for  the 
trial  of  the  within  cause,  namely  :  G.  H.,  J.  K.,  and  L.  M. 

O.  P.  Constable. 

To  an  Execution. 

I  have  levied  the  debt  and  costs  as  within  directed. 

O.  P.  Constable. 

For  want  of  goods  and  chattels  whereon  to  levy,  I  have 
taken  the  body  of  the  within  named  C.  D.,  and  committed 
him  to  gaol  as  within  directed. 

O.  P.  Constable. 
1  have  levied  the  sum  of  — — ,  part  of  the  debt  and 
costs  within  mentioned—the  remainder  not  satisfied. 

O.  P.  Constable. 
I  could  not  find  any  goods  or  chattels,  or  the  body  of 
the  within  named  C,  D. 

O.  P.  Constable. 

Oaths  to  be  taken  by  Witnesses,   Jurors  and  Con- 
stables, ON  Trials. 

Witnesses. 

You  shall  truly  say  whether  you  have  any  interest  in, 
or  can  gain  or  lose  by  the  event  of  this  suit,  and  shall  true 
answer  make  to  all  such  questions  as  shall  be  put  to  you 
touching  the  same.    So  help  you  God. 

Note.  This  oath  only  to  be  administered,  when  either 
party  desires  to  examine  the  witness  as  to  interest  in  the  suit. 

The  evidence  you  shall  give  to  the  (Court,  or  to  the 
Court  and  Jury  sworn,)  touching  the  matter  in  question 
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shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.    So  help  you  God. 

Jurors, 


You  shall  well  and  truly  try  this  cause  between  A.  B. 
j)laintifF,  and  C.  D.  defendant,  and  a  true  verdict  give  ac- 
cording to  the  evidence.    So  help  you  God. 

Constable  or  other  person  appointed  to  attend  Jury. 

You  shall  keep  every  one  of  the  Jury  sworn,  and  now 
about  to  make  up  their  verdict,  in  some  convenient  place 
without  meat  or  drink  ;  you  shall  not  suflfer  any  person  to 
speak  to  them,  nor  shall  you  speak  to  them  yourself,  except 
it  be  to  ask  if  they  are  agreed  on  their  verdict,  without  the 
leave  of  the  Court.    So  help  you  God. 

Bail  Bond  on  Capias. 

Know  all  men  by  these  presents,  that  we  ( names,  place 
of  residence,  and  profession  or  calling  of  the  defendant  and 
his  bail)  are  held  and  firml}^  bound  unto  (name  of  Plaintiff 
in  the  suit,  adding  his  place  of  residence,  and  profession 
or  calling,)  in  the  sum  of  twice  the  amount  sworn  to,  and 
indorsed  on  the  Capias,)  of  lawful  money  of  Nova  Scotia, 
to  be  paid  to  the  said  (name  the  Plaintiff,)  his  certain  at- 
torney, executors,  administrators  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us  by  himself,  our  and  every  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents. — Sealed  with 
our  seals,  and  dated  the  —  day  of  ,  18 

The  condition  of  the  foregoing  obligation  is  such,  that 
if  the  above  bounden  (the  Defendant)  shall  and  do  appear 
before  (name  the  Justice  or  Justices  issuing  the  Capias) 
on  the  —  day  of  (insert  the  day  appointed  for  the  trial)  to 
answer  to  the  suit  of  the  above  named  (name  the  Plaintiff,) 
in  the  sum  of  (here  insert  the  sum  sworn  to,)  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

Signed,  Sealed,  and  delivered,  )  L.  S. 

in  the  presence  of  J  L.  S. 

L.  S. 
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Affidavit  to  be  made  by  party  appealing. 

hi  the  Court  before  (name  the  Justice  or  Justices  before 
tvhom  the  trial  was  had)  Justices  of  the  Peace. 
C  A.  B.  Plaintiff, 
Between  ^         and  ^.^ 
(  C.  D.  Defendant. 

A.  B.  (the  party  making  the  Appeal)  of  ,  in 

the  county  of  ,  the  above  named  (plaintiff  or  defendant. 

as  the  case  may  be,  or  if  the  party  for  lohom  the  appeal  is 
prosecuted  be  absent,  say,  Agent  for  the  above  named 
plaintiff  or  defendant,''  as  the  case  may  be,)  maketh  oath 
and  saith,  that  he  is  really  dissatisfied  with,  and  feels  ag- 
grieved by,  the  judgment  given  in  this  cause,  and  that  he 
does  not  appeal  therefrom  solely  for  the  purpose  of  delay, 
but  that  justice  may  be  done  therein. 

Sworn  at  — ,  —  day  of  — ,  18-  ^  To  be  signedby  the  party 

>  appealing,  or  in  his  ab~ 
Before  me,  J.  P.       3  sence,  the  Agent, 

Bond  to  be  given  on  appeal  being  made. 

Know  all  Men  by  these  Presents  that  we,  A.  B.  C.  D, 

and  E.  F.  (names  of  the  appellant,  if  he  be  present,  or  if 
absent,  of  his  agent,  and  the  sureties,  with  their  places  of 
residence  and  additions,)  are  held  and  firmly  bound  to  G.  H. 
(names,  place  of  residence,  and  addition  of  the  party 
against  whom  the  appeal  is  allowed)  in  the  penal  sum  of 
(double  the  amount  of  the  judgment,  debt  and  costs,)  to  be 
paid  to  the  said  G.  H.  his  certain  Attorney,  Executors,  Ad- 
ministrators or  Assigns,  for  which  payment  well  and  truly  to 
be  made,  we  bind  ourselves  and  each  of  us  by  himself,  our 
and  every  of  our  Heirs,  Executors  and  Administrators,  firm- 
ly by  these  presents.    Sealed  with  our  Seals,  and  dated  the 

—  day  of  ,  18 — . 

Whereas,  a  certain  cause  between  the  above  bounden 
A.  B.  if  the  party  appellant  be  the  principal  in  the  Bond, 
or  if  he  be  absent,  then  say  between  (name  the  appellant,) 
and  the  above  named  G.  H.  in  which  the  said  (name  the  ap- 
pellant,) was  (Plaintiff  or  Defendant,  as  the  case  may  be,) 
tried  before  (name  the  Justice  or  Justices  before  whom  the 
trial  was  made,)  Justice  of  the  Peace  for  the  County  of 

 ,  on  the  —  day  of  Judgment  was  given  in  favour 

of  the  said  G.  H.  for  the  sum  of  — —  debt  and  costs,  and 
an  appeal  therein  hath  been  demanded  on  behalf  of  the  said 
(name  tho  party  appealing.)    Now  the  condition  of  tfie 
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above  obligation  is  such,  that  if  the  said  (name  the  appellant) 
at  the  next  Sitting  or  Term  of  the  Supreme  Court  for  the 
county  of  (name  the  county  in  ivhich  the  cause  was  tried,) 
shall  duly  enter  and  prosecute  his  said  appeal,  and  shall  pro- 
ceed therein  to  final  judgment,  and  shall  abide  by,  and  fulfil 
the  judgment  of,  the  said  Court  to  be  given  in  such  appeal, 
or  shall,  previous  to  the  first  day  of  the  Sitting  of  such  Court, 
pay  the  full  amount  of  Judgment  in  such  cause,  together  vi^ith 
all  costs  subsequently  accruing  thereon,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  force. 

Signed,  Sealed  and  Dehvered,  }        A.  B.      (L.  S.) 
in  the  presence  of  ^        C.  D.      (L.  S.) 

E.  F.  (L.  S.) 
Note.  The  words  printed  in  italics,  and  contained 
within  brackets  in  the  foregoing  forms  ;  also,  those  repre- 
sented by  initials,  are  to  be  left  out  by  the  person  using  such 
forms,  and  their  places  supplied  by  the  proper  names  of 
persons,  or  such  other  matter,  as  the  words  in  italics  or  the 
initials  import,  or  as  near  thereta  as  the  circumstances  of  the 
case  in  hand  shall  admit  of  and  require,  and  all  blanks  to  be 
filled  with  time  or  place,  or  other  matter,  must  be  carefully 
filled  according  to  the  circumstances  of  each  particular  case, 
particularly  the  time  and  place  appointed  for  the  trial  of  any 
cause  under  this  Act ;  and  whenever  the  letters  "  L.  S." 
appear  to  the  said  forms,  it  imports  that  the  seal  of  the  Jus- 
tice or  of  the  party  signing  any  paper  is  to  be  affixed  thereto. 

Table  of  Fees  referred  to  in  the  foregoing  Act. 


To  the  Justice  or  Justices. 

Each  Summons  or  Capias,  and  Copies 
thereof 

Affidavit  for  a  Capias  and  Swearing 
Subpoena  and  Tickets 
Trials  and  Judgment  in  all  causes 
Venire 

Returning  papers  on  appeal  to  the  Supreme 

Court 
Each  Execution 

Affidavit  of  Service  of  Summons,  when 

required,  and  Swearing 
Affidavit  to  be  taken  on  Appeal  and 

Swearing 
Appeal  Bond 

A|l  fees  taken  in  anv  suits  wherein  the  services  and 
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presence  of  two  Justices  are^required,  as  well  as  for  execution 
therein,  (except  for  returning  the  papers  on  appeal,)  to  be 
divided  between  the  two  Justices  acting  therein,  as  follows  : 
two-thirds  thereof  to  the  Justice  first  applied  to,  and  the 
remaining  third  to  the  other. 

To  the  Constable. 

Serving  Summons  and  making  return, 
Serving  Capias  and  making  return, 
Bail  Bond, 
Summoning  a  Jury, 

Summoning  each  additional  Juror  where 

there  are  not  sufficient  bye-standerSy 
Serving  Subpoena,  each  Witness, 
Levying  Execution, 

Poundage  on  Execution  on  sale  of  goods, 

Poundage  on  Execution  when  the  amount 
is  paid  in  money,  for  each  pound. 

All  travelling  to  be  computed  from  resi- 
dence of  Justice  to  residence  of  De- 
fendant, on  Summons,  Capias  or  Exe- 
cution, and  from  residence  of  officer  to 
residence  of  Witness,  on  Subpoena, 
necessary  to  be  done  in  the  performance 
of  the  above  duties,  each  mile,  0    0  3 

All  travelling  on  levying  Execution  on  the 
body  to  be  computed  from  residence  of 
officer  to  residence  of  defendant,  and 
thence  to  the  place  of  confinement^ 
each  mile,  0    0  3 
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To  the  Witnesses. 

Each  day  in  aqtual  attendance,  0    2  6 

All  travelling  to  be  computed  from  resi^ 
dence  of  Witness  to  place  of  trial,  and 
thence  back  again,  each  mile,  0    0  3 

Noi'E. — If  Witness  at  the  time  of  being  served  with 
Subpoena  demands  his  fees,  he  shall  not  be  bound  to  attend, 
unless  fees  equal  to  one  day's  attendance,  and  his  travel  as 
above  be  tendered  to  him  at  the  time,  or  at  such  other  rea- 
sonable time  before  the  day  of  trial,  as  to  admit  of  his  atten- 
dance with  certainty. 

7b  the  Jurors, 


Each  Juror  on  every  triah 


£0    1  0 
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tices  of  ihe 
Peace. 


To  the  Gaoler  or  Keeper  of  any  Lock-up  House. 

For  every  person  committed  to  gaol  under   £    s  d 
this  Act,  0    2  6 

For  every  person  discharged  from  gaol 
under  this  Actj  except  Insolvent 
Debtors,  '  0    2  6 

With  regard  to  Executions  the  following  further  enact- 
ment is  made  by  the  8  Vic.  c.  51,  Sess.  1845.  Sec.  2. 
Where  any  judgment  shall  have  been  given  by  two  Justices 
under  the  said  Act,  and  before  the  issuing  of  a  first  or  other  Issuing  of  Ex- 
execution  thereon,  one  of  such  Justices  shall  happen  to  die  caseofdpath, 
or  remove  from  the  county,  or  be  dismissed  from  or  resign  &c.  of  Jus- 
his  office,  it  shall  and  may  be  lawful  for  the  remaining  Jus^ 
tice  to  issue  every  such  first  or  other  execution,  in  the  same 
manner  as  the  same  might  and  could  otherwise  have  been 
issued  by  such  two  Justices,  and  in  case  of  the  death,  dis- 
missal, resignation  or  removal  from  the  county  of  both  such 
Justices,  or  of  any  single  Justice  before  whom  judgment 
shall  have  been  given  under  the  said  Act,  previously  to  the 
issuing  of  any  such  first  or  other  execution,  it  shall  and  may 
be  lawful  for  any  other  Justice  of  the  Peace  for  the  county, 
upon  application  of  the  party  entitled  thereto,  to  issue  every 
such  first  or  other  execution,  in  the  same  manner  as  the  same 
might  and  could  have  been  issued  by  such  Justice  who  shall 
have  so  died,  resigned,  been  dismissed,  or  removed  from  the 
county  as  aforesaid,  and  no  exception  to  the  form  of  any 
such  execution,  connected  with  the  issuing  thereof  as  afore- 
said, shall  in  any  case  be  allowed  or  sustained,  but  the  same 
if  in  other  respects  legal  and  valid,  shall  be  held  and  deemed 
to  be  duly  and  lawfully  issued,  any  defect  in  the  statement 
therein  of  the  death',  resignation,  dismissal  or  removal  of 
such  Justice  or  Justices  notwithstanding.  AnnuaL 

[The  Act  relating  to  the  setting  off  mutual  debts  will 
be  found  recited  under  the  division  which  treats  of  the  de- 
fendant's set-off.  The  Act  concerning  the  issuing  of  an 
execution  after  an  appeal,  also  the  Statutes  which  exempt 
wearing  apparel,  bedding,  tools  of  trade,  and  certain  other 
articles,  from  being  taken  on  an  execution,  are  appropriately 
set  forth  under  the  last  division,  which  relates  to  the  pro- 
ceedings after  judgment ;  and  the  Statute  authorising  the 
discharge  of  insolvent  debtors,  confined  on  executions  upon 
judgments  by  Justices,  with  the  proceedings  thereon,  will  be 
found  under  the  Title, — ^Insolvent  Debtors.] 
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11.  Of  the  Persons  who  MAY,  and  those  who  MAY 
NOT  Sue  or  be  Sued  ;  and  herein,  of  the 
Joinder  of  Parties. 

1.    Who  MAY,  and  who  may  not  Sue,  or  he  Sued. 

An  alien  friend,  that  is  one,  belonging  to  a  country  at 
peace  with  us,  may  sue  or  be  sued  here,  for  a  debt  contract- 
ed here  by  or  with  a  subject  of  our  Government,  but  not  if 
it  was  contracted  out  of  this  Province.  See  Arch,  P.  ^  E. 
3.  5.    Arch.  Pr.  1  V.  43. 

An  idiot,  or  lunatic,  and  also  a  deaf  or  dumb  person, 
may  sue  or  be  sued  for  debts,  and  may  be  arrested  for  the 
same,  in  the  same  manner,  and  under  the  same  circumstan- 
ces as  other  persons,  [n  the  case  of  an  idiot  plaintiff,  any 
one  who  prays  to  be  admitted  as  his  friend,  may  sue  for 
him,  and  if  defendant,  any  one  who  can  make  a  better  de- 
fence, shall  be  allowed  to  defend  for  him.  2  Arch.  P.  149. 
[It  would  seem  that  the  same  must  be  the  case  with  regard 
to  lunatics,  and  deaf  and  dumb  persons.] 
Husband  and  ^  ^^^^  Cannot  sue  his  wife,  or  a  woman  her  husband,  in 
wife.  any  form  of  action  whatever,  for  reasons  sufficiently  obvious  ; 

and  even  if  one  have  a  cause  of  action  against  the  other,  be- 
fore marriage,  their  intermarriage  is  a  release  of  the  action. 
Arch.  PI.  Sf  Ev.  37. 
M;trried  wo-  ^  married  woman  cannot  sue  or  be  sued  alone,  for  a 

man.  debt  contracted  before  marriage.    Her  husband  must  join  or 

be  joined  in  the  action.  Neither  can  she  sue  or  be  sued 
alone,  for  a  debt  incurred  during  marriage  ;  whether  she  live 
with  her  husband,  or  apart  from  him,  even  under  articles  of 
separation,  with  a  separate  maintenance.  But  she  may  sue 
or  be  sued  alone,  if  the  husband  be  in  'exile, — have  abjured 
the  realm, — be  transported, — or  be  an  alien  enemy,  out  of 
the  realm, — or  if  they  have  been  divorced.  In  other  cases, 
the  husband  alone  must  be  sued  for  debts  contracted  by  the 
wife  during  marriage.    Id.  39-56.    2  Arch.  P.  147. 

For  the  labour  or  service  of  the  wife,  or  contract  or  pro- 
mise to  her  during  marriage,  the  husband  alone  may  sue. 
Arch.  P.  ^  Ev.  39. 
Infant.  If  a  debt  arises  from  the  labour  or  services  of  a  child  un- 

der the  age  of  21  years,  living  with  the  father  as  part  of  the 
family,  and  labouring  for  him,  the  action  for  the  recovery  of 
such  debt  should  be  by  the  father,  in  the  same  manner  as  if 
the  service  were  by  himself.  But  if  such  child  be  living 
away  from  his  father,  and  labouring  or  acting  for  himself,  or 
if  his  parents  be  dead,  and  in  other  cases,  he  may  bring  an 
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action  for  any  debt  which  has  become  due  to  him.  See 
Bac.  Abr.  3  V.  141. 

An  infant,  or  person  under  21  years,  is  not  hable  to  be 
sued  for  any  debt  contracted  by  him,  unless  it  be  for  necessa- 
ries, such  as  necessary  meat,  drink,  apparel,  proper  instruc- 
tion, medicines,  medical  attendance,  washing,  and  the  like. 
Necessaries  for  such  infant's  wife,  or  child,  are  necessaries 
for  him,  and  he  shall  be  sued  for  them,  as  if  they  were  fur- 
nished to  himself  If  however  an  infant  is  living  under  the 
roof  of  his  parent,  who  provides  every  thing  which  in  his 
judgment  appears  to  be  proper,  the  infant  cannot  bind  him- 
self to  a  stranger,  even  for  such  articles  as  might  under  other 
circumstances  be  deemed  necessaries.  Contracts  entered 
into  by  infants  for  the  maintenance  of  their  trade,  are  not 
binding  on  them,  as  in  the  case  of  goods  bought  by  them  to 
be  sold  again.  If  however  goods,  which  are  not  necessaries, 
are  delivered  to  an  infant,  who  after  full  age  ratifies  the  con- 
tract, by  a  promise  to  pay,  he  is  bound,  and  may  be  sued  for 
such  debt.    1  Selw.  N,  P.  122. 

One  partner  cannot  sue  another  for  money  received  or 
paid,  or  goods  furnished,  or  service  performed,  on  account  of 
the  partnership.    See  Arch.  P.  ^  E.  37, 

2.    Of  the  Joinder  of  Parties. 

In  the  case  of  partners  in  trade,  and  in  all  other  cases 
where  a  debt  is  due  to  several  persons  jointly,  they  should  all 
join  in  an  action  for  the  recovery  of  it.  But  if  only  one,  or  a 
certain  number  of  them  sue,  and  no  objection  is  taken  to  it, 
he  or  they  may  recover.    See  Arch.  P.  ^  Ev.  48-51. 

Where  a  debt  is  due  by  partners  or  others  jointly,  they 
must  all  be  sued  in  an  action  to  recover  it.  Id.  67.  But  in 
the  case  of  a  joint  and  several  contract,  as  on  a  joint  and 
several  note  of  hand,  either  one  alone,  or  both  may  be  sued. 

Where  the  wife  is  the  meritorious  cause  of  action,  as  Hushand  and 
where  labour  or  service  has  been  performed  by  her,  during 
marriage,  she  may  join  with  her  husband  in  bringing  the  ac- 
tion, or  he  may  sue  alone.  So  upon  a  promissory  note  made 
to  the  wife  during  coverture,  she  may  join  with  him  in  bring- 
ing the  action,  or  he  may  sue  alone.    Id.  40. 

[Note.    In  these  cases  it  will  be  most  convenient  and 
proper  for  the  husband  alone,  to  sue.] 

Husband  and  wife  must  join  as  plaintiffs,  in  an  action 
for  the  recovery  of  a  debt  due  to  the  wife  before  marriage. 
Id.  37. 

So  actions  for  .debts  due  by  the  wife  before  marriage, 
must  be  against  husband  and  wife.    Id.  56. 
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III.    Of  the  time  limited  by  Law  for  the  RECOvERy 
OP  Debts,  and  establishing  Matters  of  Defence. 


Statute  of  Li- 
mitations of 
suits  at  law. 


By  the  Statute  of  the  32  G.  2,  c.  35.  1  V.  35,  Sec.  4. 
All  actions  of  account,  and  upon  the  case,  (other  than  such 
accounts  as  concern  the  trade  of  merchandize  between  mer- 
chant and  merchant,  their  factors  and  servants,)  all  actions 
of  debt,  grounded  upon  any  lending  or  contract  without 
specialty,  or  any  of  them,  which  shall  be  sued  or  brought, 
shall  be  commenced  and  sued  within  six  years  next  after  the 
€ause  of  such  action  or  suits,  and  not  after. 

Sec.  8.  Provided  nevertheless,  that  if  any  person  or 
persons  that  is  or  shall  be  entitled  to  any  such  actions  of 
debt,  be,  or  shall  be,  at  the  time  of  any  such  cause  of  ac- 
tion given  or  accrued,  fallen  or  come  within  the  age  of 
twenty-one  years,  or  a  married  woman,  or  insane,  or  im- 
prisoned, or  beyond  the  seas,  that  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
take  the  same  within  such  time  as  is  before  limited,  after 
their  coming  to  or  being  of  full  age,  discovert,  (loosed  from 
marriage,)  or  of  sane  memory,  or  at  large,  and  returned 
from  beyond  the  seas,  as  by  other  persons  having  no  such 
impediment  should  be  done. 

Sec,  9.  If  any  person  or  persons  against  whom  there 
is  or  shall  be  any  cause  of  suit,  or  action  of  debt  grounded 
upon  any  lending,  or  contract  without  specialty,  shall  at 
the  time  of  any  such  cause  of  suit  or  action  given  or  accru- 
ed, fallen,  or  become,  be  beyond  the  seas,  that  then  such 
person  or  persons  who  is  or  shall  be  entitled  to  any  such  suit 
or  action,  shall  be  at  liberty  to  bring  the  said  actions  against 
such  person  and  persons,  after  their  return  from  beyond  the 
seas,  so  as  they  take  the  said  actions,  after  their  return  from 
beyond  the  seas,  within  the  said  time  of  six  years,  limited 
for  the  bringing  of  the  same  by  this  Act.  Perpetual. 
^r^Vth  St-  ^^^^^  Statute  extends  to  actions  of  assumpsit  upon  bills 
tutTof  Limia^  exchange,  or  promissory  notes,  as  well  as  to  other  cases 
tions  applies  of  debts  or  promises.  If  a  bill  of  exchange,  or  order,  or  note 
of  hand,  be  given  for  money  lent,  or  the  like,  the  time  of 
limitation  begins  to  run,  not  from  the  time  of  the  loan,  but 
from  the  time  the  bill,  order,  or  note  became  due  ;  and  in 
the  case  of  a  note  *fcc.,  payable  after  sight,  not  until  after 
it  has  been  presented  for  payment.  But  a  promissory  note 
payable  on  demand,  is  payable  immediately,  and  this  Sta- 
tute of  limitation  runs  from  the  date  of  the  note,  and  not  from 
the  time  of  demand.  If  the  promise  be  to  do  a  thing  upon 
request,  or  upon  the  happening  of  a  certain  event,  the  time 


Persons  be- 
yond Seas, 
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of  limitation  does  not  begin  to  run  until  after  request  made 
or  the  event  have  happened.  So  if  the  consideration  be 
executory,  as  in  the  case  of  contracts  for  seamen's  wages,  or 
the  like,  the  time  of  limitation  does  not  commence  until  after 
the  consideration  has  been  executed. 

The  exception  in  the  Statute,  of  actions  upon  accounts  Accounts  be- 
concerninsf  the  trade  of  merchandize  between  merchant  and  ^^Y' 

,        °  ,    ,    -  ,  11  oliantsand 

merchant,  their  factors  and  servants,  extends  only  to  cases  Tradesmen, 
where  there  are  mutual  accounts  and  reciprocal  demands, 
and  where  the  accounts  are  still  open  and  running,  and  not 
to  cases  where  the  account  has  been  stated  and  the  balance 
struck  ;  nor  to  cases  where  the  items  are  all  on  one  side.  If 
any  of  the  items  in  such  mutual  and  open  account,  be  within 
six  years  of  the  commencement  of  the  action,  it  is  immaterial 
whether  the  parties  are  merchants  or  not,  because  such  item 
is  deemed  equivalent  to  a  subsequent  promise  reviving  the 
debt,  but  if  none  of  the  items  be  within  six  years,  it  is  neces- 
sary that  the  parties  be  merchants,  and  the  account  relate  to 
the  trade  of  merchandize,  to  bring  it  within  the  above  ex- 
ception. Where  the  case  does  not  come  within  this  excep- 
tion in  the  Statute,  yet  if  any  of  the  items  be  within  six 
years,  the  plaintiff  shall  recover  for  them,  although  not  for 
the  others. 

Also,  although  the  time  limited  by  the  Statute  have  Acknowledge 
elapsed  before  any  action  is  brought,  yet,  if  the  defendant  veTrl."*^^^'  ""'"^ 
promise  to  pay  the  debt,  or  even  acknowledge  it  within  the  " 
six  years,  the  debt  is  thereby  revived,  and  the  case  taken 
out  of  the  Statute  ;  even  although  such  promise  or  acknow- 
ledgment be  after  the  commencement  of  the  action.  And 
the  slightest  acknowledgment  has  been  deemed  sufficient  for 
this  purpose  ;  such  as  this, — I  am  ready  to  account  but 
nothing  is  due  to  you,"  or, — "  If  he  has  any  demand  on  me 
it  shall  be  settled,"  or, — What  an  extravagant  bill  you  have 
delivered  to  me  ;"  or  where  the  defendant  says,  "I  do  not 
consider  myself  as  owing  Mr.  B.  a  farthing,  it  being  more 
than  six  years  since  I  contracted,  I  have  had  the  wheat  I 
acknowledge,  and  I  have  paid  some  part  of  it,  and  £26  re- 
main due,"  or  where  a  party  says,  "  The  bill  of  exchange  is 
out  of  date,  and  it  is  not  in  my  power  to  pay  it,"  or  the  like 
acknowledgments.  Even  when  the  defendant,  upon  being- 
served  with  a  writ,  wrote  a  letter  to  the  plaintiff's  attorney, 
couched  in  ambiguous  terms,  neither  expressly  admitting  or 
denying  the  debt,  it  was  left  to  the  jury  to  say  whether  it 
amounted  to  an  acknowledgment. 

But  merely  saying,  "  I  ackiiovvledge  the  receipt  of  the 
money,  but  she  gave  it  me,"  or,  referring  to  his  attorney j 
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who  said  that,  If  the  plaintiff'  had  any  letter  which  would 
bind  the  defendant,  the  debt  should  be  paid,"  does  not 
amount  to  an  acknowledgment  or  promise. 

If  one  of  several  makers  of  a  joint  and  several  promis- 
sory note,  acknowledge  the  debt,  or  pay  a  part  of  it,  within 
the  six  years,  it  is  sufficient  to  take  the  case  out  of  the  Statute, 
as  against  the  others,  and  may  be  given  in  evidence  in  a 
separate  action  against  any  of  them.  Archb.  P,  ^  Ev.  27, 
28,  1  Selw.  N,  P.  135-9. 

Note.  It  may  be  well  to  mention  here,  that  the  rules 
of  law,  and  the  decisions  contained  under  this  division  and 
the  preceding  one,  are  set  forth,  as  well  by  way  of  informa- 
tion and  caution  to  the  Justice,  previous  to  his  issuing  any 
process,  as  to  guide  him  on  the  trial. 

IV.    The  Order  and  Manner  of  proceeding,  in  in- 
stituting AND  CONDUCTING    SUCH  AcTIONS. 

In  addition  to  the  numerous  and  explicit  regulations  ap- 
plying to  this  division,  contained  in  the  general  Act,  the 
following  directions  may  be  found  useful. 

If  a  plaintiff*  commences  his  action  by  writ  of  summons, 
no  previous  affidavit  of  the  debt  is  requisite,  and  this  must 
be  the  process  in  all  cases  where  the  amount  or  balance 
actually  due,  is  tinder  twenty  shillings  ;  as  it  has  been  already 
seen,  that  by  the  express  words  of  the  Act,  no  person  shall 
be  arrested  for  a  debt  under  that  sum.  Neither  can  he  be 
arrested  for  any  larger  sum,  not  exceeding  £3,  unless  the 
creditors  shall  also  state  in  his  affidavit,  that  he  verily  be- 
lieves, that  unless  a  capias  be  allowed,  the  debt  will  be  lost. 
This  latter  part  of  the  affidavit  is  not  requisite  where  the  sum 
due  is  above  three  pounds.  Where  a  creditor  concludes  on 
proceeding  by  a  writ  of  capias,  the  affidavit  must  be  made 
previous  to  issuing  the  writ,  and  must  be  in  the  form  pre- 
scribed in  the  general  Act,  set  forth  under  the  first  division. 

In  every  case,  the  summons  or  capias  must  be  made  re- 
turnable at  such  a  time  as  that  it  may,  according  to  the  ex- 
press terms  of  the  Act,  be  served  at  least  five  full  days  be- 
fore the  return.  On  a  capias,  if  sufficient  bail  be  offered,  it 
must  be  taken  and  the  party  liberated  accordingly,  to  appear 
on  the  return  day,  the  Act  being  express  on  the  subject. 
In  every  case,  the  writ  should  be  returned  to  the  Justice  be- 
fore the  trial  comes  on,  with  the  return  thereon  by  the  Con- 
stable, of  his  having  served  it.  The  Justice  will  of  course 
attend  to  hear  the  cause  at  the  place  mentioned  in  the  writ 
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and  it  will  be  proper  for  him  to  do  so,  as  nearly  as  can  be 
made  convenient,  at  the  hour  appointed,  and  on  the  writ 
being  returned  as  aforesaid,  the  plaintift'  may  produce  and 
prove  his  demand  and  have  judgment,  although  the  de- 
fendant does  not  appear.    In  such  case,  the  defendant 
should  previously  and  openly  be  called  to  appear  and  an- 
swer.   Either  party  may  have  the  cause  continued  over  for 
trial  on  another  day  on  the  ternis  and  in  the  manner  pre- 
scribed in  the  Act.    When  the  cause  is  brought  on  for  trial, 
the  defendant  should  not  be  interrogated,  or  particularly 
questioned  as  to  the  claim  of  the  plaintiff,  but  may  simply 
be  asked,  what  he  has  to  plead  or  answer  to  the  action  ; 
and  if  he  voluntarily  confesses  the  demand,  judgment  may 
of  course  be  given  for  the  plaintiff,  for  the  amount  so  con- 
fessed, without  any  further  proof.    If  he  denies  the  debt, 
the  plaintiff  must  then  be  called  upon  to  produce  his  proof. 
It  must  here  be  observed,  that  neither  the  plaintiff  or  de- 
fendant can  in  any  case,  or  under  any  circumstances,  be 
either  obliged,  or  be  permitted,  to  be  sworn  and  give  evi- 
dence.   It  is  believed  that  this  has  been  frequently  permit- 
ted, or  indeed,  may  rather  be  said  to  be  very  generally  prac- 
tised, but  such  a  proceeding  is  altogether  illegal  and  impro- 
per.   It  has  already  been  mentioned,  that  the  same  rules  of 
evidence  apply  in  these  summary  causes  before  Justices,  as 
on  trials  before  the  higher  Courts.    For  such  rules  at  large, 
and  especially,  as  to  who  may,  and  who  may  not  be  admit- 
ted as  witnesses,  when  objected  to,  reference  must  be  had  to 
the  Title, — Evidence,  in  this  work.    It  may  be  sufficient 
here,  briefly  to  say,  that  a  person  who  does  not  believe  in 
the  existence  of  a  God,  in  a  future  state  of  rewards  and 
punishments,  and  in  the  moral  obligation  of  an  oath,  also 
young  children,  or  others  who  have  not  discretion  sufficiently 
ly  to  understand  the  nature  and  obligation  of  an  oath,  shall 
not  be  allowed  to  give  evidence — also,  that  a  wife  cannot  be 
a  witness  for  or  against  her  husband,  and  that  no  person  can 
be  permitted  to  give  evidence,  if  objected  to,  who  to  a  cer- 
tainty, will  either  gain  or  lose  by  the  event  of  the  cause, 
whether  such  gain  or  loss  be  direct  and  immediate,  or  con- 
sequential only.    The  defendant  is,  of  course,  entitled  to 
question  and  cross  examine  the  witnesses  of  the  plaintiff,, 
and  when  the  plaintiff  has  closed  his  proof,  the  defendant 
must  be  allowed  to  make  his  defence,  to  produce  any  re- 
ceipt or  discharge,  or  any  account  he  may  have  as  a  set  off, 
and  to  prove  the  same  in  like  manner,  and  under  the  like 
rules  of  law  and  evidence,  as  in  the  case  of  the  plaintiff.  In 
a  case  not  tried  by  jury,  when  all  the  evidence  on  both  sides 
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is  closed,  and  the  Justice,  on  a  consideration  of  the  testimo- 
ny, and  the  law  relating  to  it,  has  concluded  what  his  judg- 
ment shall  be,  he  must  declare  it  openly,  so  that  both  par- 
ties may  be  apprised  of  it.  If  either  party  is  dissatisfied 
with  the  judgment,  and  desires  an  appeal,  this  is  the  proper 
time  to  make  it,  and  by  the  words  of  the  Act,  it  may  be 
done  in  any  case  where  "  the  whole  dealing  or  cause  of  ac- 
tion,'' amounts  to  twenty  shillings.  More  particular  infor- 
mation respecting  such  appeals,  and  as  to  other  proceedings 
after  judgment,  will  be  found  in  the  general  Act  itself,  and 
under  the  last  division  of  the  Title. 

V.    The  Grounds   or  Causes  of  Action  in  general, 
WITH  the  general,  Rules  of  Law  and  Evidence 

RELATING  TO  THE  SAME,  RESPECTIVELY  ;  AND  HERE- 
IN, OF  THE  Statute  of  Frauds. 


1.  Of  Promissory  Notes. 

2.  Orders  or  Inland  Bills. 

3.  Goods  sold  and  delivered. 

4.  Work  and  Services. 

5.  Money  paid  and  expended. 

6.  Money  had  and  received. 

1.  Necessaries  furnished, — Freight,  Awards,  and 
other  grounds  of  Action. 

8.  Account  Stated. 

9.  Statute  of  Frauds. 

1.    Of  Promissory  Notes. 

A  Promissory  Note  is  a  promise  in  writing,  to  pay 
to  A.  or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either 
at  sight,  or  at  a  certain  time  after  sight,  or  after  date,  or  on 
demand. 

By  the  8  G.  3,  c.  2.  1  V.  L34.  Promissory  Notes 
made  payable  to  a  person,  or  his  order,  may  be  assigned  by 
indorsement,  the  same  as  an  inland  bill  of  exchange ;  and 
the  person  to  whom  such  note  is  payable,  may  maintain  an 
action  against  the  maker  thereof ;  and  so  may  the  indorsee 
have  his  action  either  against  the  maker  or  indorser,  the 
same  as  in  the  case  of  such  inland  bill  ;  and  the  plaintiff,  if 
he  recover,  may  have  execution  for  his  debt,  and  also  his 
costs.  The  action  must  be  brought  within  six  years.  Per- 
petual. 

of^Notes'°"^  This  Statute  is  to  be  construed  liberally.    A  note,  pro- 

which^are  va-  ^^^ising  to  account  tuUh  I.  S.  or  order,  has  been  construed 
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a  promise  to  pay  I.  S.  or  order.  So  a  promissory  note  jid  &nd  nego- 
payable  to  B.,  (omitting  the  words,  "  or  order,")  three  months  tiable. 
after  date,  is  a  good  note.  So  where  the  promise  was  by  A. 
to  pay  so  much  to  13.  for  a  debt  due  from  C.  to  B.,  it  was 
holden  that  it  was  within  the  Statute,  being  an  absolute  pro- 
,  mise,  and  every  way  as  negotiable  as  if  it  had  been  generally 
for  value  received.  A  promise  "  to  deliver  money,"  or  a 
promise,  that  I.  S.  shall  "  receive  money,"  or  a  promise,  to 

s      be     accountable,"  or  "  responsible"  for  money,  will  be  a 

I    !  sufficient  note. 

I  The  note  however,  in  order  to  be  negotiable,  must  con-  ^"^es  notne- 
!  tain  an  absolute  promise  to  pay  money  at  all  events,  (and  S*^^''^^'*^' 
not  a  promise  depending  on  a  contingency,)  and  where  the 
money,  at  the  time  of  giving  the  note,  becomes  due  and  pay- 
able by  virtue  thereof,  and  not  where  it  becomes  due  and 
})ayabie  by  virtue  of  a  subsequent  contingency  which  may 
perhaps  never  happen,  in  which  case  the  money  would  never 
become  payable.  On  this  ground,  the  following  notes  have 
been  adjudged  not  to  be  negotiable  notes,  viz  : — A  promise 
by  defendant  to  pay  to  plaintiff  £26,  "within  a  month  after 
Michaelmas,  if  the  defendant  did  not  pay  the  £26  for  which 
the  plaintiff  stood  engaged  for  his  brother  I.  B."  A  promise 
to  pay  A,  B.  £100,  value  received,  "  on  the  death  of  CD., 
provided  he  leaves  either  of  us  sufficient  to  pay  the  said 
sum,  or  if  we  shall  be  otherwise  able  to  pay  it."  A  promise 
to  pay  "A.  or  B.  and  C.  £10,  value  received."  A  pro- 
mise to  pay  money  within  so  many  days  after  the  maker  of 
the  note  should  marry.  1  Sehv.  N,  P.  378-9.  Chitty  on 
B.  149. 

[Note.  It  is  only  intended  to  show  here,  that  such 
notes  are  not  negotiable,  that  is,  cannot  be' indorsed  so  as  to 
give  the  person  to  whom  any  such  note  may  be  indorsed  a 

I  ll  right  to  recover  against  the  maker  ;  but  the  payee,  or  person 
to  whom  it  is  made,  may  sue  the  maker  and  recover,  on 

^  proving  that  the  money  had  become  due  by  the  happening 
of  the  contingent  event,  although  it  would  seem  that  he 

I  could  not  do  so  in  a  summary  form  before  Justices,  as  the 
words,  "  v^hole  dealing  or  cause  of  action,"  in  the  Act  re- 
lating to  Summary  Trials,  seem  to  refer  only  to  absolute 

\       and  unconditional  debts."] 

I  A  promissory  note  must  be  payable  for  money  only.  Must  be  pay-^ 

Hence,  where  the  promise  was  to  pay  I.  S.  so  much  money,  ^^'"^ 
or  to  render  the  body  of  I.  N.  to  prison  before  such  a  day, 
the  note  was  holden  bad,  because  the  note  was  not  necessa- 
rily and  originally  for  the  payment  of  money.    The  same, 

I  where  the  promise  in  the  note  was,  to  pay  £300  to  A.  or 
order,  in  good  East  India  bonds. 

73 


578 


SUMMARY  TRIALS. 


Notes  payable 
on  an  event 
certain,  are 
good. 


Joint  and  se- 
veral notes. 


Consideration 

*'  Value  re- 
ceived." 
Witness. 

Time  of  pay- 
ment. 


Name  of  mak- 
er. 


Place  of  pay- 
ment. 


Negotiability. 


Indorsement. 


A  promissory  note  to  an  infant  when  he  should  come 
of  age,  namely,  on  such  a  day,  in  such  a  year,  is  good,  for 
here  is  no  condition  or  uncertainty,  only  the  time  of  pay- 
ment is  postponed.  So  where  the  note  was  to  pay  within  a 
certain  tinie  after  such  a  ship  was  paid  off,  it  was  holden 
good,  because  the  ship  would  certainly  be  paid  off,  one  time 
or  other. 

A  note  beginning  thus, — "  I  promise  to  pay,"  and  sign- 
ed by  two  or  more  persons,  is  a  several  as  well  as  joint  note, 
and  one  or  both  may  be  sued. 

If  a  promissory  note  appears,  on  the  face  of  it,  to  be 
the  separate  note  of  A.  only,  A.  and  B.  cannot  be  sued 
thereon  as  for  their  joint  note,  although  it  was  given  to  se- 
cure a  debt  for  which  A.  &,  B.  were  jointly  liable. 

If  an  action  is  brought  on  a  note  made  jointly,  but  not 
separately,  and  some  of  the  persons  making  the  note  are  not 
made  defendants,  advantage  can  be  taken  of  the  omission. 

It  will  be  presumed  that  a  note  has  been  given  for  a  good 
and  valuable  consideration  until  the  contrary  appear. 

A  note  is  good  without  the  words,  "  value  received 
also  without  any  witness  subscribed  to  it. 

A  note  payable  generally,  without  naming  any  time,  is 
payable  on  demand,  and  may  be  sued  upon  immediately, 
without  any  previous  formal  demand  of  payment. 

A  note  payable  to  bearer,  is  good. 

The  name  of  the  maker  of  the  note  must  either  be  sub- 
scribed, or  inserted  in  the  body  of  it,  but  the  latter  will  be 
sufficient,  if  written  by  him. 

It  is  not  necessary  that  any  place  should  be  named  where 
the  note  is  to  be  paid,  but  if  any  such  place  is  named  in  the 
body  of  the  note,  and  as  a  part  of  it,  application  should  be 
made  at  such  place,  for  payment. 

Unless  a  note  contain  the  words,  "  or  order,"  "  or  bear- 
er," or  some  other  equivalent  words,  authorising  the  person  to 
whom  it  is  made,  to  assign  it,  such  note  cannot  be  transferred, 
so  as  to  give  the  assignee  a  right  of  action  against  the  maker, 
or  any  other  person  except  the  one  who  endorsed  it  to  him, 
unless  the  negotiable  words  v/ere  omitted  by  mistake,  in  which 
case  they  may  be  supplied. 

Where  a  note  has  been  made  payable  to,  or  indorsed  to 
a  single  woman,  who  afterwards  marries,  or  where  it  is  made 
during  the  marriage,  the  right  of  transfer  rests  in  her  husband, 
and  he  thereby  virtually  becomes  indorser,  and  may  sue  there- 
on in  his  own  name,  and  need  not  prove  any  indorsement. 

Where  there  are  several  partners,  an  indorsen^ent  may 
be  made  by  one  only,  but  if  the  note  is  to  several  persons  not 
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io  partnership,  it  cannot  be  transferred  by  one  only,  but  all 
must  concur  in  doing  it. 

WJiere  a  note  or  bill  is  payable  to  a  certain  person,  or 
bearer,  it  is  transferable  by  mere  delivery. 

Where  a  note  is  in  the  hands  of  an  indorser,  and  he  de-  Notice  ofnon- 
mands  payment  thereof  from  the  maker,  who  refuses  or  omits  paynont. 
to  pay  the  same,  notice  of  such  refusal  or  default  ought  to  be 
given  by  the  indorser  himself,  to  the  prior  indorser  or  indorsers 
(if  more  than  one)  within  a  reasonable  time,  otherwise  the 
indorser  will  be  discharged,  But  in  such  case,  if  the  indorser, 
subsequently,  with  a  knowledge  of  all  the  circumstances,  pro- 
mise payment,  he  will  be  bound  by  it. 

If  a  bill  or  note  be  altered  ivitkout  the  consent  of  the  ^ote'^o7'j3ijf 
parties  in  any  material  part,  as  in  the  date,  sum,  or  time 
when  payable,  or  consideration,  or  place  of  payment,  such 
alteration  will  render  the  bill  or  note  wholly  invalid,  as  against 
any  party  not  consenting  to  such  alteration  ;  and  this  is  the 
case,  although  it  be  in  the  hands  of  an  innocent  holder.  Selw, 
N.  P.  378  to  386.    Chitty  on  Bills,  fyc. 


Evidence. 


The  evidence  on  the  part  of  the  plantiff  may  be  first  no- 
ticed. 

It  is  a  general  rule,  that  the  original  note  must  be  pro-  Producing 
duced  in  evidence.  This  rule  is  dispensed  with  in  special  (jj^^ce!" 
cases  only,  as  where  it  can  be  proved  that  the  note  has  been 
lost,  or  destroyed  by  the  defendant,  or  that  it  is  in  the  hands 
of  the  defendant,  and  that  ke  has  had  notice  to  produce  it. 
In  these  cases,  a  copy  of  the  note,  or  parol  evidence  of  its 
contents  may  be  received. 

In  an  action  against  the  maker  of  a  note,  by  the  person  Proving  Note, 
to  whom  it  is  made,  the  hand  writing  of  the  maker  must  be 
proved  by  the  subscribing  witness,  if  there  be  any,  if  not, 
by  some  person  v*^ho  is  competent  to  prove  such  hand  writing. 
In  an  action  by  the  first  indorsee  against  the  maker,  the  same 
evidence  as  in  the  preceding  case,  together  with  proof  of  the 
indorsement  to  the  plaintiflf,  will  be  necessary. 

In  an  action  against  an  indorser  of  a  note,  proof  of  the 
hand  writing  of  the  maker,  or  of  any  indorser  prior  to  the 
defendant,  (except  the  first,)  is  not  necessary  ;  but  in  this 
case,  it  must  be  proved  that  paym.eut  was  duly  demanded  of 
the  master,  and  that  the  master  refused  to  pay,  or  m.ade  de- 
fault therein,  and  that  notice  of  such  refusal  or  default  was 
given  to  the  defendant  within  a  reasonable  time. 

Where  two  joint  makers  of  a  promissory  note  are  sued, 
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one  of  them  is  a  competent  witness  to  prove  the  signature  of 
the  other. 

Proof  in  ex-  If  there  be  any  mistake  in  the  date  or  circumstances  of 
pianation  of  the  note,  neccssary  to  be  explained,  evidence  must  be  ad- 
Notes,  duced  accordingly. 

Admission  by  f\^Q  admission  of  one  of  several  makers  of  a  promis- 
m^akers'.^'"     sory  note,  is  sufficient  to  take  the  case  out  of  the  Statute  of 

limitations,  in  a  separate  action  against  the  other. 
Subscribing  If  there  be  a  subscribing  witness  to  a  note,  he  must  be 

witness.  produced  by  the  plaintifT  to  prove  it,  if  his  attendance  can  be 
procured,  and  it  is  insisted  on  by  the  defendant.  In  other 
cases,  it  will  suffice  to  call  a  witness  who  is  acquainted  with 
the  defendant,  and  who  from  seeing  him  write  even  his  sur- 
name or  other  writing,  or  even  from  correspondence  with  him, 
has  acquired  a  knowledge  of  his  hand  writing,  and  can  swear 
to  his  belief  that  the  subscription  is  the  defendant's,  even  al- 
though he  has  only  seen  him  write  once. 

Where  there  are  several  subscribing  witnesses,  it  is  suf- 
ficient to  call  one  of  them. 
Proof  where  If  the  subscribing  witness  be  dead,  proof  of  his  death 

subscribing  and  hand  writing,  it  seems  is  sufficient,  without  proving  the 
dead^*^  hand  writing  of  the  maker,  or  any  other  proof  whatever  of 
the  identity  of  the  parties  ;  and  this,  even  where  the  defend- 
ant signed  by  mark. 
Admission  of  I*^  general,  the  signature  of  a  party  to  a  bill  or  note,  may 
party.  be  proved  as  against  him,  by  his  admission  ;  but  in  general 

it  only  operates  against  the  party  making  such  admission. 
Hence,  in  an  action  by  the  indorsee  of  a  note  against  the 
maker,  proof  of  the  acknowledgment  of  an  indorser,  is  not 
sufficient  evidence  to  prove  his  indorsement. 

In  an  action  against  the  indorser  of  a  note,  the  hand 
writing  of  tlie  maker  need  not  be  proved,  nor  can  it  be  con- 
tradicted by  the  defendant.  1  Selio.  N.  P.  390.  2  Ch.  on 
Bills,  &fc. 

Some  general  rules  of  evidence,  on  the  part  of  the  De- 
fendant, may  now  be  mentioned, — 
(jjjsesin  I^  general,  there  will  be  sufficient  defence  between  the 

which  a  Note  original  parties,  when  it  is  shewn,  that  the  note  or  bill  was 
shall  be  void,  obtained  by  illegal  imprisonment,  or  constraint,  or  by  fraud  or 
circumvention,  and  whilst  the  defendant  was  in  a  state  of  in- 
toxication,— or  by  false  pretences,  that  the  party  would  do 
something  which  he  immediately  after  declared  he  would  not 
perform, — or  where  there  has  been  no  consi4e7'aHo7i,  or  only 
the  semblance  of  it, — or  where  there  has  been  an  agreement 
all  on  one  side, — or  where  there  has  been  a  consideration  only 
for  a  part.    [In  this  last  instance  hovv^ever,  the  plantiff  may 
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recover,  before  Justices,  to  the  amount  of  such  part  considera- 
tion, unless  there  were  any  fraud.]  None  of  the  foregoing 
circumstances  however  will  be  a  sufficient  defence  against  an 
indorser  or  holder  of  any  such  note,  having  given  a  valuable 
consideration  for  it,  and  not  knowing  of  any  such  fraudulent 
circumstance,  or  want  of  consideration,  at  the  time  of  his  re- 
ceiving the  note. 

The  defendant  cannot  give  in  evidence,  a  parol  or  verbal  Verbal  agree- 
aarreement,  entered  into  when  the  note  was  made,  that  it  ment  concern 
should  be  renewed  when  it  became  due. 

When  a  promissory  note  is  indorsed,  its  resemblance  to  ^"^^^''^J"®"^ 
a  bill  of  exchange  begins,  for  then  it  is  an  order  by  the  in-  ^  ^' 
dorser  upon  the  maker  of  the  note,  to  pay  to  the  indorsee  ; 
the  indorser  is,  as  it  were,  the  drawer,  the  maker  of  the 
note,  the  acceptor,  and  the  indorsee,  the  payee.  From  this 
resemblance  it  follows,  that  nearly  all  the  rules  which  are 
applicable  to  bills  of  exchange,  hold  also  in  the  case  of  pro- 
missory notes.    1  Sehu.  K  P.  391-2.   Ch.  on  Bills,  ^c.  83. 

By  the  Statute  of  the  10  G.  3,  c.  5.  1  V.  160.    "  All  Statute  a- 
bonds,  contracts,  and  assurances  whatsoever,  for  payment  S'^i"*^  Usury, 
of  any  principal,  or  money  to  be  lent,  or  covenanted  to  be 
performed,  upon  or  for  any  usury,  whereupon,  or  whereby, 
there  shall  be  reserved  or  taken  above  the  rate  of  six  pounds 
in  the  hundred,  for  a  year,  shall  be  utterly  void."  Perpetual, 

By  virtue  of  this  clause,  every  note  of  hand,  order,  or 
bill,  whereon  more  than  the  aforesaid  rate  of  interest  is  ex- 
pressed and  reserved,  is  altogether  void. 


2.    Orders  or  Inland  Bills. 


It  may,  here,  be  first  observed,  that  all  the  foregoing 
rules  concerning  Promissory  Notes,  with  regard  to  consider- 
ation,— signatures,  and  proof  thereof, — competency  of  wit- 
nesses,— indorsement, — notice  of  non-payment, — alteration 
of  dates,  &c. — fraud,  and  usury,  apply  and  govern  equally 
in  the  case  of  orders  or  bills.  A  repetition  of  such  rules  is 
therefore  unnecessary.  It  will  be  useful  however  to  mention 
some  points,  which  exclusively,  or  in  a  more  especial  man- 
ner, relate  to  the  orders  or  bills,  here  treated  of. 

Such  bill  is  a  written  order  from  A.  to  B.,  directing  B. 
(who  has,  or  is  supposed  to  have  in  his  hands,  sufficient  ef-  ^"  ^ 
fects  belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order, 
or  to  C.  or  bearer,  either  at  sight,  or  a  certain  number  of 
days  after  sight,  or  after  date,  or  on  demand.  The  person 
making  the  bill  is  called  the  drawer,  the  person  to  whom  it 
is  directed,  the  drawer,  and  the  person  in  whose  favour  it  is 
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curity. 
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Notice  of  non- 
acceptance. 


made,  the  payee,  Whon  the  drawer  has  undertaken  to  pay 
the  bill,  he  is  styled  the  acceptor,  and  his  undertaking  to  pay 
it,  is  called  an  acceptance. 

Bills  payable  to  order,  are  assignable  by  indorsement. 
The  person  making  an  indorsement,  is  called  the  indorser, 
the  person  in  whose  favour  it  is  made,  the  indm^see,  and 
the  party  in  possession  of  the  bill  and  entitled  to  receive  its 
contents,  the  holder. 

Bills  payable  to  bearer,  are  transferable  by  delivery, 
without  indorsement. 

An  infant  cannot  bind  himself  by  an  order  drawn  in  the 
course  of  trade,  or  even  for  necessaries.  But  infancy  is  a 
personal  privilege.  Hence  the  drawer  of  an  order  cannot  set 
up  the  infancy  of  the  payee  and  indorser,  as  a  defence  to  an 
action.  [Note.  The  infant  may  be  sued  for  the  neces- 
saries, though  not  on  the  order.] 

If  a  bill  is  drawn  upon  a  firm,  and  one  of  the  partners 
accept  it  in  his  own  name,  this  acceptance  binds  the  part- 
nership. 

It  is  not  essentially  necessary  to  insert  in  a  bill,  the 
words,  "  value  received." 

The  indorsement  of  a  bill  which  does  not  contain  the 
words,  or  order,"  will  not  make  him  that  drew  the  bill 
chargeable  to  the  person  to  whom  it  is  indorsed,  but  the  in- 
dorser is  chargeable  to  such  person. 

If  an  usurious  security  be  given  for  a  legal  subsisting 
debt,  although  the  security  is  void,  the  debt  is  not  extin- 
guished. 

Where  a  bill  is  partly  given  for  an  illegal  consideration, 
the  whole  bill  is  void. 

Due  diligence  must  be  used,  and  care  taken,  that  a  bill 
be  presented  for  acceptance  or  payment,  within  a  reasoncble 
time.  This  point  of  due  diligence,  must  depend  upon  fac^s, 
such  as,  the  situation  of  the  parties,  their  places  of  abode, 
and  the  facility  of  communication  between  them. 

A  bill  may  be  accepted,  by  subscribing  the  name,  or 
only  writing  thereon  the  word,  "  accepted,"  or  a  promise  to 
accept,  written  in  a  letter,  or  even  a  verbal  acceptance  will 
be  sufficient.  An  acceptance  after  the  day  on  which  the 
money  is  to  be  paid,  is  binding. 

If  a  bill  is  refused  acceptance,  notice  of  such  refusal 
should  be  given  to  the  drawer  in  a  reasonable  time,  by  the 
holder,  otfierwise  the  drawer  will  be  discharged,  if  he  had 
effects  in  the  hands  of  the  drawer,  but  not  if  he  had  no  ef- 
fects in  his  hands.    A  subsequent  promise  of  payment,  will 


however,  in  all 


cases, 


malic  a  drawer  or  indon^cr  liable,  be- 


UK 
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Where  the  holder  of  a  bill  intends  to  sue  any  of  the  Notice  ofnon- 
indorsers,  it  is  incumbent  on  hiin  first  to  demand  payment  P^'y^^*^"^- 
from  the  acceptor,  and  in  case  of  refusal,  to  give  due  notice 
thereof,  within  a  reasonable  time,  to  the  iodorser. 

If  the  holder  of  a  bill  enter  into  a  composition  with  the 
acceptor,  he  thereby  discharges  the  indorser. 

Receipt  of  part  of  the  money  from  an  acceptor,  will 
discharge  the  drawer,  if  timely  notice  be  given  to  him,  that  ^'^^  P'^}'"^' 
the  bill  is  not  duly  paid.    1  Selio.  N.  F.  297  to  370. 

Evidence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor,  ^4*'^  "'^ 


it  is  not  necessary  for  the  plaintiff  to  prove  tiie  hand  writing 
of  the  drawer,  for  v/hen  a  bill  is  presented  for  acceptance, 
tho  acceptor  is  supposed  to  look  at  the  hand  writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards.  But  the  hand  writing  of  the  first  indorser  must 
be  proved  in  such  action. 

In  an  action  by  the  holder  of  a  bill  against  the  drawer,  ^'^''^^^^  ^c- 

,  .  .  !        1       1  (mentor  IS  a 

the  acceptor  is  a  competent  witness  to  prove  that  the  drawer  witness, 
had  not  any  effects  in  his  hands,  and  thereby  to  relieve  the 
holder  from  the  necessity  of  proving  notice  of  dishonour. 

In  an  action  by  the  indorsee  against  the  drawer,  the  ^rT^^a  wf"-'^^' 
payee  and  indorser  is  a  competent  witness  to  prove  that  the  ness. 
defendant  had  acknowledged  his  liability,  and  promised  to 
pay  the  bill.    Sehv.  N.  P.  370-3. 

[Note.  Although  in  all  the  foregoing  rules  and  deci- 
sions, the  word,  Bill,"  is  used,  they  are  to  be  understood 
fully  to  relate  and  apply  to  the  instrument  or  paper,  in  this 
country  usually  called  an  "order,"  or,  a  "draft,"  which 
when  it  is  for  the  payment  of  money  only,  and  payable  to 
any  person,  "  or  order,"  is  in  fact,  and  in  law,  an  inland 
bill  of  exchange.] 

3.    Goods  Sold  and  Delivered. 

If  goods  are  sold  on  a  credit  agreed  upon,  the  price  of  Selling  goods 
them  cannot  be  recovered  in  an  action,  until  the  time  of  ere-  ^  creuit. 
dit  has  expired.  Care  must  be  taken  to  distinguish  cases  of 
this  kind,  from  cases  in  which  goods  are  sold,  and  a  bill  or 
order  taken  in  payment,  payable  at  a  future  day,  but  ivitk- 
out  any  express  agreement  for  time  for  the  payment  of  the 
goods ;  in  this  last  mentioned  case,  if  the  bill  is  refused  ac- 
ceptance, the  debtor  may  be  sued  immediately  for  the  price 
of  the  goods,  without  any  regard  being  had  to  the  time  which 
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would  elapse  before  the  bill  would  become  due,  for  there  be- 
ing no  agreement  as  to  time,  the  party  takes  the  bill  as  pay- 
ment, and  therefore  if  it  turn  out  to  be  good  for  nothing,  the 
creditor  has  not  received  that  which  the  other  undertook  to 
give  him,  und  therefore  he  may  sue  the  debtor  immediately. 

A  debtor  is  not  discharged  by  giving  a  check  [or  order] 
which  produces  nothing. 
Delivering  Where  a  party  agrees  to  deliver  a  certain  quantity  of 

{J^  J  goods,  any  article,  at  a  certain  time,  and  delivers  a  part  only  before 
trac^  such  time,  he  cannot  immediately  sue  for  such  part,  for  the 

contract  being  entire,  cannot  be  split,  and  therefore  the  party 
cannot  sue  and  recover  until  the  whole  quantity  is  deivered, 
or  until  the  time  for  delivering  the  whole  has  arrived. 
Goods  obtain-         ^  P^^'^Y  ^^^^^  recover  as  for  goorls  sold  and  de- 

ed by  fraud.    livered,  where  his  goods  have  been  obtained  by  the  defend- 
ant, by  fraud. 

Price  of  goods         If  a  man  deliver  goods  to  another  by  his  order,  without 
not  named.     expressly  agreeing  for  the  price,  the  seller  shall  recover  for 
the  real  value  of  the  goods.    [The  Justice  must  determine 
this  value,  if  the  parties  cannot  agree  on  it.] 
go^oda^'^'^  °^  ^  delivery  of  goods  to  a  third  person,  by  order  of  the 

buyer,  is  a  delivery  to  the  buyer,  and  the  buyer  may  be  sued, 
as  for  goods  sold  and  delivered  to  himself. 

A  delivery  to  a  servant,  who  has  been  employed  by  his 
master  to  take  up  goods  for  him  on  credit,  will  make  the 
master  answerable  for  goods  subsequently  supplied,  although 
he  may  have  given  his  servant  money  for  payment,  which 
the  servant  neglected  to  pay.  But  if  he  has  not  been  em- 
ployed, in  any  instance,  to  buy  on  credit,  and  has  always 
received  money  beforehand,  lo  pay  as  he  bought,  the  mas- 
ter will  not  be  answerable. 

A  delivery  also  to  a  carrier  appointed  by  the  defendant, 
or  if  none  has  been  appointed,  according  to  the  most  usual 
and  convenient  mode,  will  entide  the  plaintiff  to  recover,  al- 
though there  is  no  proof  of  the  goods  having  come  into  the 
defendant's  possession.  1  Seha.  N.  P.  73-4.  2  Phillips 
071  Ev.  124. 


Evidence, 


In  an  action  for  goods  delivered  by  the  defendant's  or- 
der to  a  third  person,  that  person  is  not  a  competent  witness 
to  prove  the  credit  given  to  the  defendant. 

If  the  plaintiff  has  proved  a  sale  of  goods  to  the  defend- 
ant and  another  person,  that  person  cannot  be  a  witness  to 
prove  that  the  goods  were  sold  to  himself  alone,  and  that 
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the  defendant  was  only  concerned  as  his  servant.    A  de-  Proving  hud 
fendant  will  be  allowed,  in  answer  to  the  whole  demand,  or  quality  of 
in  abatement  of  it,  to  give  evidence  of  the  bad  quality  of  the  ^° 
articles  supplied,  unless  he  has  precluded  himself  from  such 
a  defence,  by  neglecting  to  give  to  the  seller  a  reasonable 
notice  of  their  inferiority  ;  and  this  evidence  will  be  admit- 
ted, whether  the  goods  have  been  sold  at  a  stipulated  price^ 
or  otherwise.    2  Phil,  on  Eo,  124-5. 

A  man's  book  of  accounts  is  no  evidence  for  himj  though  Book  of  Ac- 
it  may  be  against  him  ;  for  it  cannot  be  better  evidence  than  ^^^^^^^ 
his  own  testimony,  which  cannot  be  admitted.    1  Espin, 
JV.  P.,  142. 

4,    Work  and  Services* 

With  respect  to  debts  for  work  and  labour^  or  other  per-  Speciai  agree- 
sonal  services,  it  is  a  rule,  that  however  special  the  agree- 
ment  was,  yet  if  it  was  not  under  seal,  and  the  terms  of  it 
have  been  performed  on  the  plaintiffs  part,  and  the  remu- 
neration was  to  be  in  money,  the  plaintifi'  may  recover  by 
suing  in  a  general  form  for  work  and  labour  ;  and  in  some 
cases,  though  the  original  agreement  be  not  performed  by 
the  plaintiff,  yet  if  the  defendant  has  derived  any  benefit 
from  the  part  performance,  he  may  be  sued  in  such  gene- 
ral form,  and  be  compelled  to  pay  whatever  sum  such  part 
performance  is  worth. 

It  frequently  happens  that  the  work  which  is  the  subject  Work,  vary- 
of  a  contract,  is  enlarged,  or  some  alterations  are  made  in  '"f^f^^^^'^j. 
the  plan,  with  the  consent  of  the  contracting  parties ;  the  ment. 
true  principle  with  respect  to  such  alterations  appears  to  be, 
that  the  contract  is  to  be  used  as  the  measure  of  payment,  so 
far  as  it  has  been  acted  upon  by  the  parties,  and  that  all  the 
work  out  of  the  contract,  is  to  be  paid  for,  according  to  the 
usual  rate  of  charging ;  in  other  words,  the  plaintiff  is  to  be 
paid  up  to  the  extent  of  the  estimate,  according  to  the  esti- 
mated prices  ;  and  beyond  the  estimate^  he  is  to  be  compen- 
sated to  the  amount  which  in  justice  he  ought  to  receive. 
And  if  the  plan  specified  in  the  contract,  has  been  so  entire- 
ly abandoned  by  the  parties,  that  it  is  impossible  to  trace 
the  contract,  or  to  ascertain  to  what  part  of  the  work  it  can 
be  applied,  in  such  case  the  workman  will  be  permitted  to 
charge  for  the  whole  work,  by  measure  and  value,  as  if  no 
contract  had  existed* 

A  master  may  sue  a  person  who  has  enticed  away  or  Suing  for 
harboured  his  apprentice,  for  the  work  and  labour  of  such  work  of  an  ap- 

*  »  '  prentice. 

apprentice. 
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Work  done  A  plaintiff  may  recover  against  a  defendant,  for  work 

for  a  third      done  for  a  third  person,  at  the  defendant's  request.    1  Ck, 
^      '        on  PL  88-303.  2  Phil,  on  Ev,  123. 
Wages  of  a  ^  master  may  discharge  his  servant  at  a  moment's  warn- 

servant  when  ing,  for  misconduct, (for  instance,  for  being  absent  when  want- 
for  mL^beha  sleeping  from  home  at  night  without  his  master's  leave, 

viour,  and  ^uch  case,  the  servant  will  only  be  entitled  to  such 

when  other-  wages  as  are  due  at  the  time  of  his  discharge.  But  if  the  ser- 
wise.  Y^jj^  jj^g       i^ggj^  guilty  of  misconduct,  and  the  master  dis- 

charges him  without  warning,  the  servant,  in  that  case,  will 
be  entitled  to  a  month's  wages  beyond  the  wages  due  for  the 
period  of  actual  service.  2  Sehv.  N.  P.  1064. 
Servant  refus-  jf  ^  servant  hired  for  a  year,  wilfully  refuse  to  obey  his 
orders.^  master's  orders,  the  master  is  justified  in  dismissing  him  be- 
fore the  end  of  the  year,  and  the  servant  cannot  recover  any 
wages  for  the  time  he  has  served.  5  Burn''s,  160.  Stark. 
N.  P.  256. 

In  an  action  to  recover  for  work  and  labour  done,  the 
defendant  will  be  at  liberty  to  prove  the  badness  of  the  work, 
or  that  it  was  executed  in  such  a  manner  as  to  be  of  no  value 
to  him,  or  not  of  the  value  charged.    2  Phill.  on  Ev.  125. 

5.    Money  Paid  and  Expended. 

Whebe  a  person  has  laid  out  his  own  money  for  the 
use  of  another,  either  with  the  express  or  implied  consent 
of  such  other  person,  the  law  implies  a  promise  of  repayment, 
and  it  can  be  recovered  as  a  debt,  in  an  action. 
Payment  by  a  As  where  one  person  is  surety  for  another,  and  compel- 
eurety.  J^ble  to  pay  the  whole  debt,  and  such  surety  is  called  upon 
and  pays,  it  is  money  paid  to  the  use  of  the  principal  debtor, 
and  may  be  recovered  against  him  in  an  action  for  money 
paid,  even  though  the  surety  did  not  pay  the  debt  by  the 
desire  of  the  principal. 

So  where  tivo  persons  are  sureties  for  another,  and  the 
obligee  compels  one  of  the  sureties  to  pay  the  whole  debt, 
such  surety  may  maintain  an  action  against  his  co-surety, 
and  thereby  compel  him  to  contribute  his  proportion  towards 
the  payment  of  the  debt.  In  such  case,  it  does  not  appear 
to  be  necessary  that  the  insolvency  of  the  principal  debtor 
should  be  proved. 

But  where  one  of  the  two  sureties  has  been  prevailed  on 
to  become  a  surety  at  the  instance  of  the  other,  and  such 
other  has  been  compelled  to  pay  the  debt,  he  cannot  oblige 
his  co-surety  to  pay  a  contribution. 
for1he1i^"r1n         ^^^^  ^^^^       ^^^^^^  principal,  as  for  money  paid  for  him, 

cipal. 
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for  the  recovery  of  such  sums  as  they,  from  their  situation  as 
bail,  and  in  order  to  secure  themselves,  have  been  fairly  and 
necessarily  obliged  to  expend. 

It  is  observable,  that  the  mere  circumstance  of  one  per-  Consent  of 
son  having  received  an  advantage  from  the  payment  of  money  ^mone 
by  another,  is  not  sufficient  to  raise  a  ground  of  action  ^p^d!"°"^^ 
against  the  former ;  the  consent  of  the  party,  either  express 
or  implied,  is  essentially  necessary  to  the  support  of  an  action 
to  recover  such  money. 

An  officer,  guilty  of  a  breach  of  duty,  cannot  recover 
money  which  he  has  paid  in  consequence  of  it,  though  for 
the  benefit  of  the  defendant. 

If  A.,  recover  in  an  action  founded  on  a  trespass  or  Contribution 
wrong  against  B.  and  C,  and  levy  the  whole  damages  on  B.,  joint  pa'iues!*^ 
B.  cannot  maintain  an  action  against  C,  for  a  reimburse- 
ment of  a  moiety  ;  for  a  contribution  cannot  be  claimed  as 
betv/een  joint  wrong  doers. 

A  different  rule  holds  in  the  case  of  a  joint  judgment 
against  several  defendants,  in  an  action  on  a  promise.  In 
such  case,  if  one  defendant  has  been  compelled  to  pay  the 
whole  amount,  or  more  than  his  proportion  of  the  judgment, 
he  may  recover  from  the  other  defendant  his  proportionate 
part. 

In  the  case  of  an  illegal  transaction,  if  one  partner  pay  niegal  trans 
money  for  another,  without  an  express  authority,  he  cannot  action, 
recover  it  back  in  an  action  against  the  other.    3  T.  R.,  418. 

6.    Money  had  and  received. 

An  action  to  recover  money  had  and  received  to  the  use 
of,  or  belonging  to  the  plaintiff,  is  founded  on  all  the  equita- 
ble circumstances  of  the  case  between  the  parties,  and  con- 
sequently, in  order  to  recover  in  such  action,  the  plaintiff 
must  shew  that  he  has  equity  and  conscience  on  his  side. 

If  I  pay  money  to  a  person  who  claims  an  authority  to  Money  unjust 
receive  it,  but  really  has  not  any  such  authority,  and  after-  received, 
wards  I  am  compelled  to  pay  it  again  to  the  person  lawfully 
entitled  to  receive  it,  an  action  will  lie  against  the  person  un- 
justly receiving  the  money,  to  recover  it  back. 

Where  money,  to  which  there  was  not  any  ground  of  Money  paid 
claim  in  conscience,  has  been  paid  under  a  mistake,  the  party 
may  recover  it  back  again. 

Where  a  party  has  been  sued  for  a  sum  he  had  before  Money  recov- 
paid,  and  for  which  he  had  obtained  a  receipt,  but  not  being  ^^^^^^^j^ 
able  to  find  it,  and  not  having  any  other  proof  of  payment,  ' 
he  has  been  obliged  to  submit  in  the  action  and  pay  the  mo- 
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ney  again,  if  he  afterwards  find  the  receipt,  still  he  cannot 
recover  back  the  money,  the  payment  of  which  was  so  wrong- 
fully enforced,  because  it  was  recovered  by  process  of  laWf 
and  there  must  be  an  end  of  litigation. 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge  of  all  the 
facts  of  the  case,  the  party  so  paying  cannot  recover  it 
back  again,  on  account  of  his  ignorance  of  the  law.  But 
where  a  payment  has  been  made,  not  with  full  knowledge  of 
the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and 
it  is  found  to  have  been  paid  unjustly,  the  party  paying  may 
recover  it  back  again . 

Money  due  in  point  of  honor  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet  if  paid,  shall  not  be 
recovered  back. 

Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  will  lie  for  the  reco- 
very of  it. 

If  an  undue  advantage  be  taken  of  a  person's  situation, 
and  money  obtained  from  him  by  compulsion,  such  money 
may  be  recovered  in  an  action. 

Where  money  is  paid,  and  the  thing  contracted  for  not 
delivered,  it  is  money  had  and  received  to  the  use  of  the 
party  who  paid  it,  and  he  may  recover  it  back. 

It  is  a  general  rule,  that  in  cases  of  payment  to  a  known 
agent,  the  action  for  money  had  and  received  ought  to  be 
brought  against  the  principal. 

Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  transaction,  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  vi^ill  lie  against  such  third  person,  by  the  party 
for  whose  use  it  was  paid,  to  recover  the  money. 

If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act,)  recover  the  money  by  an 
action,  yet  if  the  money  be  paid,  A.  cannot  recover  it  back 
again. 


7.    Necessaries  furnished, — Freight, — Awards, — and  cer- 
tain other  grounds  cf  Action. 


[For  necessaries  furnished  for  the  use  of  any  person,  such 
as  meat,  lodging,  &,c.  by  an  inn-keeper,  or  any  other,  to  a 
traveller,  boarder,  or  other  person, — medicines  to  a  sick  per- 
son,-^wearing  apparel,  and  in  all  other  like  cases,  where  par- 
ties are  of  full  age  and  capable  of  contracting,  actions  may 
be  brought  before  a  Justice  or  Justices,  the  same  as  for  the 
recovery  of  other  debts,  where  the  whole  dealing  or  cause  of 
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action  does  not  exceed  £10,  and  in  such  cases  the -^sanme 
general  rules  of  law  and  evidence  will  apply  as  in  actions  for 
the  recovery  of  other  debts.]  infant 

An  infant,  or  person  under  twenty-one  years  may  be  sued  "  ' 
and  obliged  to  pay  for  necessaries  furnished  to  him,  such  as 
necessary  meat,  drink,  apparel,  proper  instruction,  medicines, 
and  the  like.  And  even  if  goods,  not  necessaries,  are  deli- 
vered to  such  infant,  and  after  full  age  he  ratifies  the  contract 
by  a  promise  to  pay,  he  is  bound. 

Necessaries  for  such  infant's  wife  or  ohiid,  are  consider- 
ed the  same  as  necessaries  for  him.  vf' 

If  an  infant  is  Uving  under  the  roof  of  his  parent,  who 
provides  every  thing  which  in  his  judgment  appears  to  be  pro- 
per, the  infant  cannot  bind  himself  to  a  stranger,  even  for  such 
articles  as  might  under  other  circumstances  be  deemed  neces- 
saries. 

Goods  supplied  to  an  infant  to  trade  with,  cannot  be  re- 
covered for,  as  necessaries.    1  Selw.  N.  P.  122-7. 

While  husband  and  wife  are  hving  together,  the  hus-  ^"^^^^"^ 
band  is  liable  to  pay  for  necessaries,  suitable  to  his  degree  '  ^' 
and  estate,  furnished  to  his  wife,  and  the  misconduct  or  even 
adultery  of  the  wife,  during  that  period,  will  not  discharge 
him  from  such  liability.  The  law  is  the  same  where  the 
husband  deserts  his  wife,  or  turns  her  away  without  any 
reasonable  ground,  or  compels  her  by  ill  usage  or  severity  to 
leave  him ;  in  all  which  cases  he  gives  the  wife  a  general 
credit.  And  in  such  cases  he  will  be  liable,  though  he  ad- 
vertises her  and  cautions  all  persons  not  to  trust  her,  or  even 
if  he  give  particular  notice  to  individuals,  not  to  give  her 
credit. 

But  if  husband  and  wife  are  living  together,  and  any 
particular  person  is  warned  not  to  give  her  credit,  and  such 
person  afterwards  furnish  her  with  apparel,  even  of  a  suitable 
description,  the  husband  is  not  liable  to  pay  for  it. 

Also,  if  the  wife  elope  from  her  husband,  and  live  in 
adultery,  the  husband  cannot  be  charged  by  her  contracts. 

So  if  a  woman  elopes  from  her  husband,  though  she 
does  not  go  away  with  an  adulterer,  or  in  an  adulterous  man- 
ner, any  person  trusts  her  at  his  peril,  and  the  husband  is 
not  bound. 

If  a  man  cohabits  with  a  woman  to  whom  he  is  not 
married,  and  permits  her  to  assume  his  name,  and  appear  to 
the  world  as  his  wife,  and  in  that  character  to  contract  debts 
for  necessaries,  he  will  be  liable  although  the  creditor  knew 
of  her  real  situation.    1  Selw.  N.  P.  270-8. 

The  owners  of  a  ship  are  liable  for  necessaries  furnish-  Necessaries 

for  use  of  a 
ship. 
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ed  for  it,  by  order  of  the  master,  though  they  were  furnish- 
ed without  the  knowledge  of  the  owners,  or  without  their  be- 
ing known  to  the  persons  who  supplied  them.  Cowp, 
R,  626. 

A  master  is  not  liable  to  pay  for  medical  attendance  on 
^  a  servant  who  has  met  with  an  accident  in  his  service,  unless 
he  has  expressly  undertaken  and  promised  to  do  so.    2  Bos. 
^  Pul.  247. 

For  the  freight  of  goods,  the  owner  of  the  vessel  may 
sue  and  recover,  or  the  master  may  sustain  an  action  for 
such  freight  in  his  own  name,  where  the  contract  was  in 
terms  made  with  him. 

The  person  who  consigns  goods  may  be  primarily  liable 
for  the  freight,  but  the  consignee  or  purchaser,  if  he  accept 
the  goods  in  pursuance  of  the  usual  bill  of  lading,  may  be 
sued  for  the  freight, '  unless  it  be  known  to  the  master  of  the 
vessel,  that  he  acted  only  as  agent  for  the  person  who  con- 
signed the  goods.    1  Ch.  on  P.  5,  37. 

A  submission  of  all  matters  in  difference  between  par- 
ties to  the  award  of  arbitrators,  may  be  made  without  writing. 

An  award  regularly  made  by  an  arbitrator  to  whom  mat- 
ters in  difference  are  referred,  is  conclusive  in  an  action  at 
law,  upon  the  parties  to  the  reference,  as  to  all  the  matters 
enquired  into,  within  the  submission. 

In  an  action  to  recover  a  sum  awarded,  it  will  be  neces- 
sary to  prove  both  the  submission  and  the  execution  of  the 
award. 

It  is  not  necessary  for  the  plaintiff  to  prove  that  the  de- 
fendant had  notice  of  the  award,  the  fact  of  the  making  of 
the  award,  being  as  much  within  the  knowledge  of  the  one 
party  as  the  other,  unless  it  is  expressly  provided  that  the 
award  should  be  notified  to  the  parties,  in  which  case  the  no- 
tice must  appear  to  have  been  regularly  given.  Nor  is  proof 
of  a  demand  of  payment  necessary,  except  where  the  pay- 
ment is  of  a  collateral  sum,  upon  request.  2  Phill.  on  Ev, 
111. 

Actions  may  also  be  brought  before  Justices,  to  recover 
for  money  lent,  and  for  the  use  or  hire  of  goods,  or  person- 
al property  of  any  kind,  for  the  pasturage  or  keeping  of 
horses,  or  other  cattle,  and  in  various  other  instances,  where 
the  debt  does  not  concern  or  relate  to  the  title  to  land,  and 
is  not  in  the  nature  of  damages  arising  from  the  non  per- 
formance of  any  covenant  or  special  agreement,  but  is  of 
the  nature  of  a  simple  debt.  Also,  by  several  Statutes  of 
the  Province,  certain  fines  and  penalties,  and  others  sums 
are  directed  to  be  recovered  before  a  Justice  or  Justices,  in 
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the  same  manner  as  debts  betvv'een  party  and  party.  In  all 
such  instances  therefore,  the  like  forms  most  be  used,  and 
the  hke  course  of  proceedings  be  observed,  and  the  same 
general  rules  of  law  and  evidence  will  apply,  as  in  the  case 
of  such  private  debts. 

8.    Account  stated. 

Wheue  a  plaintiff  sues  to  recover  the  balance  of  an  ac- 
count stated  and  settled  between  him  and  the  defeiidant,  he 
will  not  be  obliged  to  give  evidence  of  the  several  items  con- 
stituting the  account,  but  only  that  an  account  was  stated. 
Proof  of  an  acknowledgment  by  the  defendant,  of  a  debt  due 
upon  any  account,  or  of  an  admission  of  a  debt  upon  a  single 
article,  will  be  sufficient  to  enable  the  plaintiff  to  recover. 
On  the  other  hand  it  will  be  open  to  the  defendant  to  dispute 
the  charges  in  the  several  items,  for  although  an  account 
stated,  strictly  speaking,  is  an  agreement  by  both  parties,  that 
all  the  articles  are  true,  and  formerly  this  was  held  to  be  con- 
clusive, yet  a  greater  latitude  has  of  late  prevailed,  in  order 
to  remedy  the  errors  which  may  have  crept  into  the  account, 
in  overcharging  the  items.  1  Selw.  N.  P.  71 — 2.  Phill.  on 
Ev,  128. 

An  infant,  or  person  under  twenty-one  years,  cannot  bind  infant, 
himself  by  an  account  stated.    1  Setw.  iV.  P.  129. 

A  party  can  only  recover  upon  the  ground  of  an  account 
stated,  when  a  certain  and  precise  sum  is  admitted  as  due, 
and  where  a  debt  is  actually  in  existence.  1  Chitt,  on  P.  308. 

9.    Statute  of  Fraud. 

By  the  32  G.  2,  c.  18.  1  V.  25.  No  action  shall  be 
brought,  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  ano- 
ther person,  or  to  charge  any  person  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  autho- 
rised. Perpetual. 

Where  the  question  is,  respecting  the  debt  of  another  Questions, 
person,  the  true  consideration  is,  whether  the  credit  was  ori-  toj^^^^iginal 
ginally  given  to  the  defendant  alone,  or  whether  the  third 
person  was  liable  as  the  debtor,  and  the  defendant  only 
guaranteed  or  became  surety  for  the  payment.    The  latter 
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case  is  within  the  statute  and  void,  the  established  rule  being, 
that  if  the  person,  for  whose  use  the  goods  are  furnished^  is 
liable  at  all,  any  other  promise  by  a  third  person  to  pay  that 
debt  must  be  in  writing ;  but  in  the  former  case,  namely, 
where  the  debt  is  exclusively  the  debt  of  the  defendant,  a 
written  memorandum  will  not  be  necessary.  As  for  example, 
suppose  a  man  comes  with  another  into  a  shop  to  buy,  and 
the  shopkeeper  should  say,  "  I  will  not  sell  him  the  goods, 
unless  you  will  undertake  that  he  shall  pay  me  for  them,"  and 
the  other  promises  to  that  effect,  such  a  promise  is  within  the 
Statute,  and  the  party  is  not  liable  upon  it ;  but  if  a  party  is 
originally  liable  to  pay  for  the  goods,  as  if  he  sends  an  order 
to  another  requesting  him  to  deliver  goods  to  J.  S.,  and  that 
he  (the  party  sending  the  order)  will  pay  him  the  amount 
here,  the  credit  is  given  to  such  party  alone,  and  not  to  I.  S. 
and  consequently  such  party  is  liable  for  the  payment. 
Verbal  and  Where  a  plaintiff  had  delivered  goods  to  one  I.  S.,  in 

Collateral      consequence  of  a  verbal  promise  by  the  defendant  in  these 

Mrornise.  .  .  . 

words,  "  I  will  pay  you,  if  I.  S.  will  not,"  (which  undertaking 
was  before  the  delivery  of  the  goods,)  and  it  appeared  further, 
that  I.  S.  had  been  entered  as  the  debtor  in  the  plaintiffs 
books,  the  Court  were  of  opinion  that  the  case  was  clearly 
within  the  Statute,  and  the  defendant  was  not  liable  upon 
such  promise,  for  the  credit  in  the  first  instance  was  given 
to  J.  S. 

There  is  no  distinction  between  a  promise  to  pay  for 
goods  furnished  for  the  use  of  another,  made  before  they  are 
delivered,  and  one  made  after.  In  both  cases,  if  the  credit 
is  in  any  degree  given  to  him,  or  he  is  at  all  liable,  any  pro- 
mise, not  in  writing,  made  by  a  third  person,  relative  to  pay- 
ment, is  within  the  Statute,  and  such  person  is  not  liable  on  it. 

A  promise  in  these  words,  "  If  you  do  not  know  him 
you  know  me,  and  I  will  see  you  paid,"  not  being  in  writ- 
ing, is  void  by  the  Statute,  and  the  party  cannot  be  made 
liable  to  payment. 

Also  this  promise,  "  you  must  supply  my  mother  in 
law  with  bread,  and  I  will  see  you  paid,"  is  not  binding, 
but  void  by  the  Statute, 
Promise  on  promise  to  pay  money  due  from  J.  S.,  in  considera- 

forbearanceto  tion  that  the  plaintiff  would  not  sue  J.  S.  for  the  debt,  or 
«iie.  that  he  would  stay  the  suit  if  already  commenced  against 

him,  is  clearly  within  the  Statute,  and  cannot  be  made  the 
subject  of  an  action,  without  proof  of  a  written  promise  to 
that  effect.  So  a  promise  to  pay  damages  which  the  plaintiff 
had  sustained  from  an  injury  done  to  his  horse,  by  a  third 
person,  in  consideration  that  the  plaintiff  would  not  sue  that 
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person,  has  been  held  to  be  a  collateral  promise,  and  not  bind- 
ing without  a  written  memorandum. 

But  if  the  plaintiff  were  to  commence  a  suit  against  I.  S.  Promise  on 
not  for  the  recovery  of  a  debt,  but  for  some  other  cause,  (as  cc)"dmon  to 

„  ,      „  1     ,      1  r     1        •  -1       •        1    X  discontinue  « 

lor  an  assault,  o^c.)  and  the  delendant  m  consideration  that 
the  plaintiff  would  discontinue  his  suit,  promise  to  pay  a  sum 
of  money,  together  with  the  plaintiff's  costs,  this  would  not 
be  a  void  promise,  but  the  party  could  be  compelled  td  make 
the  payment,  for  this  is  not  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  J.  S.  within  the  meaning  of  the 
Statute  ;  for  the  cause  not  being  tried,  J.  S.  does  not  appear 
to  have  been  guilty  of  any  default,  or  miscarriage,  or  to  be 
liable  to  the  particular  debt,  damage,  or  costs. 

A  verbal  promise  by  the  defendant,  to  pay  the  plaintiff  ^^j'^'^'^^'^g^ 
for  his  having  provided  necessaries  for  a  third  person,  will  be  ^j'^gai  obli- 
binding,  where  the  defendant  was  under  a  legal  obligation  to  gation. 
provide  them,  as  where  a  medical  man  was  called  in  to  attend 
upon  a  pauper,  without  the  previous  request  of  the  overseers, 
and  one  of  them,  afterwards,  verbally  promised  payment,  he 
was  held  liable ;  for  the  overseers  were  under  a  legal  obliga- 
tion to  provide  such  relief  for  the  pauper.    But  if  a  party  is 
not  under  any  such  obligation  of  l^w,  he  will  not  be  bound 
by  any  such  promise,  unless  it  is  in  vt^ritiog. 

In  order  to  make  a  party  liable  upon  any  promise  to  an-  Considerafioof 
swer  for  another,  even  where  it  is  in  Vv'riting,  there  must  be  promise, 
a  good  consideration  for  such  promise.    2  iSehu.  N.  P.,  808 
io  817.    2  T,  E.,  80.    -2  Pkill  on  Ev.  12-6. 

The  clause  of  the  Statute  relating  to  agreements  not  to  Agreements 
be  performed  within  a  year,  applies  to  those  cases  only,  where  J[j"rmg(j^^^,^^|j" 
by  the  express  agreement  between  the  parties  the  thing  is  not     a  vear. 
to  be  performed,  that  is,  completed  within  the  period  of  a 
year.    Cases  depending  upon  contingencies,  which  may  or 
may  not  happen  in  the  course  of  a  year  from  the  time  of 
making  the  agreement,  are  not  within  the  Statute,  and  con- 
sequently, in  a  case  of  that  kind  a  party  may  be  liable  on  his 
promise.    2  Phill.  on  Ev,  79. 

In  here  closing  this  division  relating  to  the  grounds  of  Directions,- 
the  plaintiff's  action,  it  may  be  well  to  observe,  that  in  gene- 
ral, at  the  least,  the  several  beforementiooed  legal  objections 
or  defences  to  such  actions,  such  as, — the  improper  or  non- 
joinder of  parties, — -the  statute  of  limitations, — infancy, — the 
statute  of  frauds  relating  to  promises,  and  other  like  objec- 
tions, are  to  be  made  or  brought  forward  in  the  first  instance, 
by  or  on  behalf  of  the  defendant,  and  that  it  does  not  seem 
to  be  the  duty  of  the  Justices  to  state  and  give  effect  to  any 
such  legal  objection  or  defence,  where  a  defendant  does  not 
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bring  it  forward  or  deny  the  debt,  but  admits  it  to  be  due. 
The  same  observation  will,  in  general,  equally  apply  to  similar 
legal  objections  to  the  set-off,  or  other  defence  of  the  de- 
fendant. 

VI.    The  Defendant's  Set  Off. 

By  the  general  Act  "  for  the  Summary  Trial  of  Ac- 
tions,'^ already  set  forth,  it  is  provided,  that,  the  Justices 
"  shall  allow  the  defendant  to  produce  his  account  or  other 
matter  in  nature  of  a  set-off  against  the  plaintiff,  or  any  re- 
ceipt or  other  discharge  for  payment  made,  either  in  whole 
or  in  part,  then  existing  between  the  parties,  and  shall  en- 
quire into  the  merits  of  both  claims,  &c. 
Mutual  debts.  And  by  the  3  W.  4,  c.  58.  4  V.  236.  Where  there 
are  mutual  debts  between  the  plaintiff  and  defendant,  in  any 
action  commenced  in  any  Court,  or  before  any  Justice  of 
the  Peace,  or  if  either  party  sue  or  be  sued  as  executor  or 
administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate,  and  either  party,  one  debt  may  be  set 
against  the  other,  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shall  require,  so  as  at  the  time  of  pleading  the  gene- 
ral issue,  notice  be  given  of  the  particular  sum  intended  to 
be  set  off,  and  on  what  account  it  became  due. 

Sec.  2.  Mutual  debts  may  be  set  against  each  other 
and  given  in  evidence,  although  they  are  deemed  in  law  to 
be  of  a  different  nature,  unless  in  cases  where  either  of  such 
debts  accrues  by  reason  of  a  penalty  contained  in  any  bond 
or  specialty,  in  all  which  cases  the  debt  intended  to  be  set 
off  shall  be  pleaded,  in  which  plea  shall  be  shown  how  much 
is  justly  due  on  either  side  ;  and  in  case  the  plaintiff  shall 
recover  in  any  such  action,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  justly  due  to  him,  after  one 
debt  being  set  against  another  as  aforesaid." 

Sec.  3.  If  upon  trial  of  the  issue  between  the  parties, 
before  any  Court,  or  Justice  of  the  Peace,  the  said  Court,  or 
the  Jury,  or  such  Justice  of  the  Peace,  shall  not  assess  damage 
to  the  plaintiff,  beyond  the  debt  or  sum  which  shall  have  been 
so  pleaded,  or  of  which  notice  of  set-off  shall  have  been 
given  as  aforesaid,  then  the  plaintiff  shall  have  no  costs,  but 
shall  pay  costs  to  the  defendant,  to  be  taxed  as  in  other  cases ; 
and  if  upon  such  trial,  it  shall  appear  that  the  sum  due  by 
the  plaintiff  to  the  defendant,  exceeds  the  sura  due  by  the 
defendant  to  the  plaintiff,  judgment  shall  be  given  for  the 
defendant,  for  such  sum  as  the  plaintiff  shall  be  found  to  be 


SUMMARY  TRIALS. 


595 


indebted  to  the  defendant  over  and  beyond  the  sum  due  by 
the  defendant  to  the  plaintiff;  and  the  defendant  may  sue 
out  execution  for  the  sum  for  which  judgment  was  given  in 
his  favor,  together  witfi  costs  of  the  action,  in  the  same  man- 
ner as  he  might  heretofore  have  done,  in  cases  where  judg- 
ment was  given  for  him,  for  costs  only.  Perpetual. 
I  This  Statute  has  never  been  repealed,  but  probably  as 
regards  trials  before  Justices,  it  may  be  considered  to  be  vir- 
tually annulled  or  superseded  by  the  general  Act  of  the  5  Vic, 
Sess.  1842,  already  set  forth. 

Notwithstanding  this  Statute,  the  debts  sued  for,  and 
the  debts  intended  to  be  set  off,  must  be  mutual,  and  due  in 
the  same  right.  Hence,  a  joint  debt  cannot  be  set  against  a 
separate  demand,  nor  a  separate  debt  against  a  joint  demand, 
but  a  debt  due  to  the  defendant  as  surviving  partner,  may  be 
set  against  a  demand  on  defendant  in  his  own  right. 

A  debt  barred  by  the  Statute  of  Limitations  cannot  be 
set  off,  and  if  it  be  given  in  evidence  on  a  trial,  it  may  be  ob- 
jected to  by  the  plaintiff,  on  that  ground.    1  Selw.  jV.  P.  149. 

VIL    Of  Judgments,  and  the  Proceedings  attending 

AND  FOLLOWING  THE  SAME,  AND  HEREIN,  OF  AP- 
PEALS. 

All  the  evidence  adduced  in  the  action  being  closed, 
and  the  Justice  having  duly  considered  the  case,  should  op- 
enly declare  his  judgment,  so  that  both  parties  may  be  appri- 
sed of  it.  He  should  then  tax  and  allow  the  costs,  and  inform 
the  party  against  whom  judgment  is  given,  (if  he  is  present,) 
of  the  whole  amount  of  the  debt  and  costs  to  be  paid  by  him. 
It  has  already  been  seen  by  the  Statutes  relating  to  mutual 
debts,  set  forth  under  the  preceding  division,  that  in  cases 
where  the  whole  amount  of  the  set  off  produced,  shall  not 
exceed  the  amount  over  which  the  Justice  or  Justices  have 
jurisdiction,  if  it  shall  appear  that  there  is  a  balance  due  to  the 
defendant,  judgment  for  the  same,  with  costs,  may  be  given 
in  his  favour,  in  the  same  manner  as  if  he  had  brought  an 
action  to  recover  it.  The  Justice  should,  in  every  case,  file 
and  preserve  as  a  record,  the  original  writ  returned  to  him, 
and  mark  thereon  the  respective  sums  of  debt  and  costs  for 
which  judgment  has  been  given,  and  also  the  date  of  the 
judgment. 

If  the  judgment  is  in  favour  of  the  defendant,  the  only 
costs  to  be  taxed  and  allowed  for  him,  are,  the  one  shilling  for 
the  judgment,  and  as  regards  the  witnesses  on  his  part,  and 
the  other  fees  specified  in  the  table.    The  fees  for  the  WTit, 
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and  to  the  constable  for  service,  must  be  paid  by  the  plaintiff, 
and  are  not  to  be  made  any  part  of  the  defendant's  judgment, 
as  he  has  nothing  to  do  with  the  payment  of  these  fees. 

For  the  additional  fees,  where  there  is  a  Jury,  see  the 
general  Act,  under  Division  L 

Appeal,  It  has  been  already  observed,  that  if  either  party  desires 

an  appeal,  the  proper  time  to  make  it,  is,  on  the  giving  of  the 
judgment,  but  as  nothing  on  this  point  is  mentioned  or  inti- 
mated in  the  Act,  it  would  seem  that  a  party  may  make  such 
^ippeal  at  any  future  period.  There  can  be  no  appeal,  how- 
ever, unless  the  debt  or  cause  of  action  amounts  to  twenty 
shillings  or  upwards. 

What  goods  It  is  proper  to  recite  here,  certain  enactments  relating  to 

shall  be  taken       levying  of  writs  of  execution. 

on  an  exeeu-  ^        ^  ^  ^^^^  ^^^^^^ 

for  the  sheriff  or  his  deputy,  or  coroner  or  other  officer,  to  at  - 
tach or  take  upon  any  writ  of  mesne  process,  or  execution, 
the  necessary  wearing  apparel  or  bedding  of  any  person  or 
persons,  or  of  their  children,  against  whom  such  writ  shall  be 
issued,  nor  the  tools  or  implements  of  his  trade,  of  any  me- 
chanic, necessary  for  his,  and  ordinarily  used  by  such  mecha- 
nic in  his  trade  and  business  ;  nor  the  cow  of  any  person, 
unless  he  or  she  shall  have  more  than  one,  in  which  case  it 
shall  be  lawful  to  attach  or  take  all  over  and  above  one.  Per- 
petual. 

By  the  4  &  5  G.  4,  c.  7.  3  V.  182.  It  shall  not  be  law- 
ful to  take  under  and  by  virtue  of  any  writ  of  attachment, 
execution  or  other  process,  (except  for  rent,)  the  grain,  hay, 
potatoes,  or  other  article  growing  in  the  ground,  before  the 
same  shall  be  severed  from  the  ground.  Temporary. 

The  Statute  and  proceedings  relative  to  the  examination 
and  discharge  of  insolvent  debtors,  confined  on  writs  of  exe-? 
cution  issued  by  Justices  of  the  Peace,  will  be  found  under 
the  Title, — Insolvent  Debtors. 


SUMMONS. 

Where  a  sum  In  all  legal  proceedings  the  person  complained  of  ought 
mons  IS  pro-  j-^^^^  notice  of  the  charge  laid  against  him,  and  to  have  an 
opportunity  of  being  heard  in  his  own  defence.  Consequent- 
ly, where  a  person  is  accused  before  the  Justices,  they  ought 
to  summon  him  to  appear,  or  issue  their  warrant  to  bring 
him  before  them.  The  manner  of  conveying  the  parties  is 
sometimes  directed  by  the  Statutes  cretiting  the  respective 
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moned  muut 
wait. 


C)£l*ences,  which  therefore  ought  to  be  pursued  accordingly. 
In  other  cases,  where  it  is  left  discretionary  in  the  Justices, 
it  seems  most  agreeable  to  the  mildness  of  our  laws,  to  put  the 
party  to  no  more  inconvenjence  than  the  occasion  makes  un- 
avoidable ;  and  therefore,  where  the  case  will  bear  it,  a  sum- 
mons seems  more  apposite  than  a  compulsory  process.  But 
in  cases  of  sureties  of  the  peace,  petty  larcenies,  and  other 
felonies,  and  generally,  where  the  King  is  party,  and  also 
in  cases  between  party  and  party,  where  the  body  of  the  of- 
fender is  liable,  a  warrant  is  the  regular  process,  and  not  a 
summons. 

In  the  summons  it  is  usual,  and  upon  many  accounts  Person  su 
convenient,  to  fix  not  only  a  day,  but  a  particular  time  of 
the  day,  for  the  appearance  of  the  party  ;  but  if  he  shall  ap- 
pear at  the  time,  and  the  Justice  shall  not  attend,  he  is  not 
to  go  away,  but  must  wait  during  the  remaining  part  of  the 
day,  for  many  things  may  happen  to  hinder  the  immediate 
attendance  of  the  Justice. 

It  has  been  made  a  question  in  some  cases,  whether  the  ^^^^^^^ 

r   1  ,1  1      ^.  '  summons. 

service  oi  the  summons  must  be  personal,  it  seems  m  gene- 
ral necessary  that  it  should  be  so,  unless  where  personal  ser- 
vice is  expressly  dispensed  with  by  the  Statute.  The  pro- 
visions, specially  introduced  into  many  Acts  of  Parliament, 
to  make  a  service  at  the  dwelling  house  sufiicient,  seem  to 
justify  the  inference  that  the  law  in  other  cases  is  understood 
to  require  a  service  upon  the  person.    5  Burn^s,  282. 

[Note.  In  the  case  of  Summary  Trials  before  Justices 
for  the  recovery  of  debts,  by  the  terms  of  the  general  Statute 
on  the  subject,  a  personal  service  on  the  defendant  is  requi- 
site.] 

As  a  general  rule,  the  summons  should  be  served  at 
least  three  days  before  the  day  for  the  appearance  of  the 
party.    In  summary  cases  before  Justices,  for  the  recovery 
of  debts,  the  process,  as  has  been  seen,  must  be  served  at  least 
Jive  days  before  the  return  thereof. 


General  Form  of  a  Summons, 


County  of  ^        To  A.  C,  one  of  tlie  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal.] 

Whereas  information  and  complaint  hath  been  made 
before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices 

of  the  Peace  for  the  said  county,  that  A.  O.,  of  ,  in 

the  county  aforesaid,  labourer,  on  the  —  day  of   ,  now 

last  past,  at  — -  in  the  county  aforesaid,  did,  [here  set 
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forth  ths  offence,  precisely  as  charged  in  the  information.] 
These  are  therefore  to  require  you,  forthwith  to  summon  the 

said  A  O.,  to  appear  before  me  at  <,  in  the  said  county, 

on  — -  the  —  day  of  — — ,  at  the  hour  of  —  in  the  forenoon 
of  the  same  day,  to  answer  to  the  said  information  and  com- 
plaint, and  to  be  further  dealt  vv^iih  according  to  law.  And 
be  you  then  there,  to  certify  what  you  shall  have  done  in  the 
premises.    Herein  fail  you  not.    Given  under  ray  hand  and 

seal,  the  —  day  of  ,  in  the  year  of  our  Lord  . 

A.  M.,  J.  P. 

The  Form  of  a  Summons  for  a  Witness  v^^ill  be  found 
under  the  Title, — Witnesses. 

— m — 

SUPERVISORS,  see  PUBLIC  GROUNDS. 

— m — 

SURETY  FOR  THE  PEACE 

AND  GOOD  BEHAVIOUR. 

Surety  for  the  peace,  is  the  acknowledging  of  a  recog- 
nisance or  bond  to  the  King,  taken  by  a  competent  judge  of 
record,  for  keeping  the  peace.  And  this  surety,  every  Jus- 
tice of  the  Peace  may  take  and  command  as  a  Judge,  and 
by  virtue  of  his  office,  derived  from  his  commission.  5 
Burn's,  283. 

On  this  subject  v^^ill  here  be  shewn, — 

I.    For  what  cause  Surety  of  the  Peace  shall  be 

GRANTED. 

IL      At  whose  REftUEST,   AND   AGAINST  WHOM  IT  SHALL 
BE  GRANTED. 

III.  In  WHAT  Manner,  it  shall  be  granted. 

IV.  How  THE  Peace  Warrant  shall  be  executed. 
V.    Of  the  Recognisance  for  the  Peace, 

L     For  what  cause  Surety  of  the  Peace  shall  be 

GRxlNTED. 

By  the  commission  of  the  Peace,  Justices  of  the  Peace 
have  power  to  cause  to  come  before  them,  or  any  one  of 
them,  all  those  who  to  any  of  the  King's  people,  concerning 
their  bodies,  or  the  firing  of  their  houses,  have  used  threats, 
to  find  sudicient  security  for  tiic  peace,  or  their  good  beha- 
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viour  towards  the  King  and  his  people,  and  if  they  shall  re- 
fuse to  find  such  security,  to  cause  them  in  the  King's  pri- 
sons to  be  safely  kept,  until  they  shall  find  such  security." 

Upon  which  it  has  been  observed,  that  it  seems  clear,  pon[i ^if^^rov 
that  wherever  a  person  has  just  cause  to  fear  that  another  burning 
will  burn  his  house,  or  do  him  a  corporal  hurt,  as  by  killing  ^louse. 
or  beating  him,  or  that  he  will  procure  others  to  do  him  such 
mischief,  he  may  demand  the  surety  of  the  peace  against 
such  person,  and  that  every  Justice  of  the  Peace  is  bound  to 
grant  it,  upon  the  party's  giving  him  satisfaction  upon  oath, 
that  he  is  actually  under  such  fear,  and  that  he  has  just  cause 
to  be  so,  by  reason  of  the  others  having  threatened  to  beat 
him,  or  laid  in  wait  for  that  purpose ;  and  that  he  doth  not 
require  it  out  of  malice,  or  for  vexation. 

It  seems  also  the  better  opinion,  that  he  who  is  threat-  Threat  ofim- 
ened  to  be  imprisoned  by  another,  has  a  right  to  demand  the 
surety  of  the  peace,  for  every  uolavvfol  imprisonment  is  an 
assault  and  wrong  to  the  person  of  a  man. 

And  although  the  fact  from  which  the  fear  arises  be  par- 
doned, the  Court  will  receive  it  as  a  ground  upon  which  to 
grant  the  security. 

But  if  the  Justice  shall  perceive  that  surety  is  demanded  Demanded 
merely  of  malice,  or  for  vexation  only,  without  any  just  cause  i^c^r^yexa-'^^ 
or  fear,  it  seems  he  may  safely  deny  it.  tion. 

Also,  if  a  man  will  require  surety  of  the  peace,  because 
he  is  at  variance  or  in  suit  with  his  neighbour,  it  shall  not  be 
granted. 

Also,  it  is  said  to  be  somewhat  clear,  that  a  Justice  may  Year  of  harm 
not,  by  the  Commission,  award  a  precept  of  the  peace  in  be-  to  servants  or 
half  of  a  man,  because  he  fears  another  will  do  harm  to  his 
servants,  or  cattle,  or  other  goods. 

The  reason  why  a  man  may  not  have  sureties  of  the 
peace  against  another,  for  that  he  fears  he  will  do  harm  to  his 
servants,  seems  to  be,  because  it  should  be  the  servants  fear 
in  such  case,  and  not  the  master- s  ;  and  the  servant's  own 
oath  before  the  Justice  is  necessary.  And  as  to  his  goods, 
it  seems  clear  that  no  sureties  of  the  peace  ought  to  be  granted 
in  that  case ;  for  the  recognisance  of  the  peace  when  taken, 
is  only,  that  the  party  shall  keep  the  peace  towards  the  King 
and  all  his  liege  people. 

But  Mr.  Dalton  says,  that  if  a  man  shall  threaten  to  hurt  Threats  of 
another's  wife  or  cJiild,  he  thinks  such  person  may  crave  o"chUd^ 
sureties  of  the  peace,  by  the  words  of  the  commission,  and 
that  the  Justice  ought  to  grant  it. 

Note  also,  the  surety  of  the  peace  shall  not  be  granted  ^"^^gggj^'^^or'^ 
but  where  there  is  a  fear  of  some  present  or  future  damages,  futurrdan«rer. 
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and  not  merely  for  a  battery  or  trespass  that  is  past,  or  for  any 
breach  of  the  peace  that  is  past ;  for  this  surety  of  the  peace 
is  only  for  the  security  of  such  as  are  in  fear ;  but  the  party 
wronged  may  punish  the  offender  by  indictment,  and  the  Jus- 
tice, if  he  see  cause,  may  bind  over  the  affrayer  to  answer 
unto  the  indictment.  5  Burn's,  284—5. 
Other  cases  A  Justice  may  also  bind  to  the  good  behaviour,  rioters, 

sureTv  ""'"^  common  breakers  of  the  peace, — such  as  in  the  presence  and 
hearing  of  the  Justice  may  behave  themselves  in  some  out- 
rageous manner  of  force  or  fraud,  or  such  as  abuse  a  Justice 
or  Constable  in  executing  their  ofiices,  or  use  words  of  con- 
tempt to  a  Justice,  at  any  time.    Id.  300. 

n.     At  whose  REe,UEST,  and  against  wHor.1,-  it  shall 

EE  GP.ANTED, 

Who  may  de-  It  seems  to  be  agreed,  that  all  persons  whatsoever  under 
niand  sureties  the  King's  protection,  being  of  sane  memory,  whether  they 
be  natural  and  good  subjects,  or  aliens,  or  attainted  of  trea- 
son, dLC.  have  a  right  to  demand  surety  of  the  peace.  And 
it  is  certain  a  wife  may  demand  it  against  her  husband,  threat- 
ening to  beat  her  outrageously,  and  that  a  husband  also  may 
have  it  against  his  wife.  Upon  which  it  is  observed,  that  if 
the  wife  in  such  case  cannot  find  sureties,  she  shall  be  com- 
mitted, and  so  a  man  may  get  rid  of  a  shrew. 
I'i^'ears"*^^^  An  infant  under  the  age  of  fourteen  years  may  demand 

this  surety,  and  it  shall  be  granted  to  him. 
Insane  person  ^  person  of  insane  memory,  this  surety  shall 

neither  be  granted  against  him  nor  to  him,  upon  his  own  re- 
quest ;  but  yet  if  there  shall  be  cause  the  Justice  ought  to 
provide  for  his  safety. 
Against  There  seems  to  be  no  doubt,  but  that  surety  of  the  peace 

tle^shalTbe'  ^"S^^  upon  a  just  cause  of  complaint,  be  granted  by  any 
granted.  Justice  of  the  Peace,  against  any  person  whomsoever  under 
the  degree  of  nobility,  being  of  sane  memory,  whether  he  be 
a  magistrate,  or  private  person,  and  whether  he  be  of  full  age, 
or  under  age.  But  persons  under  the  age  of  twenty  one  years, 
and  married  women,  ought  to  find  security  by  their  friends, 
and  not  be  bound  themselves.  It  is  said,  the  fear  of  one 
cannot  be  the  fear  of  another,  and  therefore  every  recogni^ 
sance  must  be  separate,    b  Biirri's,  285-6. 

ni.    In  vniMs  Manner  it  shall  be  granted. 

Proceedings  person  to  be  bound,  be  in  the  presence  of  the  Jus- 

when  party  is  ticc,  he  may  be  immediately  committed  unless  he  offer  sure- 
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ties ;  and  from  hence  it  follows  that  he  may  be  commanded  before  the 
by  word  of  mouth  to  find  sm-eties,  to  be  committed  for  his  ^"^^^^^fj^"^ 
disobedience ;  but  it  is  said,  that  if  he  be  absent,  he  cannot  be  absent, 
committed  without  a  warrant  from  some  Justice,  in  order  to 
find  sureties  ;  and  that  such  warrant  ought  to  be  under  seal, 
and  to  shew  the  cause  for  which  it  is  granted,  and  at  whose 
suit,  and  that  it  may  be  directed  to  any  indifferent  person. 

A  Justice  cannot  enjoin  another  to  keep  the  peace  un-  Cannot  be^en- 
der  a  penalty.    Nor  commit  for  not  finding  security,  until  a^penaity. 
the  party  has  been  required  and  refused  so  to  do. 

The  articles  of  the  peace  must  be  verified  by  the  oath  of  Oath  requisite 
the  exhibitant,  an  affirmation  therefore  is  not  sufficient. 

Affidavits  shall  not  be  received  on  the  part  of  the  de- 
fendant, to  prevent  his  giving  surety. 

The  Justice  may  make  the  warrant  to  bring  the  party  be-  Warrant  to 
fore  himself,  or  some  other  Justice,  or  he  may  make  it  to  bring  up  the 
bring  the  party  before  himself  only.  party. 

It  is  said,  that  if  one  who  fears  that  the  surety  of  the 
peace  will  be  demanded  against  him,  find  sureties  before  any  by  fin"?ng^^ 
Justice  of  the  same  county,  either  before  or  after  a  warrant  Sureties  bo 
is  issued  against  him,  he  may  have  a  supersedeas  from  such  fore  arrest. 
Justice,  which  shall  discharge  him  from  arrest  from  any 
other  Justice,  at  the  suit  of  the  same  party  for  whose  security 
he  has  given  such  surety.    5  Burn's,  286-8. 

IV.    How  THE  Peace  Warrant  shall  be  executed. 

It  can  be  executed  only  by  the  persons  to  whom  it  is  y^ho  ghan 
directed,  or  some  of  them,  unless  it  be  directed  to  the  She-  execute  it. 
riff,  who  may  either  by  parole,  or  by  precept  in  writing,  au- 
thorise an  officer  sworn  and  known,  to  serve  it,  but  cannot 
empower  any  other  person,  without  a  precept  in  writing. 

Where  a  person  authorised  to  arrest  another,  who  is  ^^.g^j^j^^ 
sheltered  in  a  house,  is  denied  quietly  to  enter  it,  in  order  ^p^^  j"|pa 
to  take  him,  it  seems  generally  to  be  agreed,  that  he  may  arrest, 
justify  breaking  open  the  doors,  upon  a  warrant  from  a  Jus- 
tice of  the  Peace,  to  compel  a  man  to  find  sureties  for  the 
peace  or  good  behaviour. 

But  no  one  can  justify  breaking  open  another's  doors  to 
make  an  arrest,  unless  he  first  signify  to  those  in  the  house, 
the  cause  of  his  coming,  and  request  them  to  give  him  ad- 
mittance. 

If  the  warrant  specially  direct,  that  the  party  shall  be  Before  whom 
brought  before  the  Justice  who  made  it,  the  officer  ought  not  the  party  shall 
to  carry  him  before  any  other  ;  but  if  the  warrant  be  gene.  earned, 
ral,  to  carry  him  before  any  Justice  of  such  place,  the  offi- 
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Supersedeas 
on  surety  be- 
ing given. 


Commitment 
on  refusal  to 
find  sureties. 


InsufRcient 
eureJies. 


Death  of  sure- 
ties. 


Binding  anew 
on  breach  of 
recognisance. 


cer  has  the  election  to  bring  him  before  what  Justice  he 
pleases. 

And  if  the  party  be  carried  before  another  Justice,  and 
not  before  him  who  issued  the  warrant,  such  other  Justice 
must  take  the  surety,  and  bind  him  by  recognisance  in  all 
points  as  the  form  of  the  precept  doth  require  :  and  there- 
upon, such  other  Justice,  having  so  taken  surety  of  the 
peace,  may  and  ought  upon  request  to  make  his  supersedeas 
to  all  officers,  and  to  all  other  Justices  of  the  same  county  : 
and  thereby  the  said  party  shall  be  discharged  from  finding 
other  surety,  and  from  any  other  arrest  from  the  same  cause  ; 
but  by  such  supersedeas,  the  other  Justice  cannot  discharge 
the  warrant  of  the  first  Justice,  until  the  party  be  bound  in- 
deed ;  nor  give  any  other  day  to  the  party  to  appear. 

It  is  the  best  way,  and  now  the  usual  practice,  to  di- 
rect the  constable,  in  the  first  instance,  to  take  the  party  be- 
fore the  Justice,  who  in  case  of  refusal  or  neglect  to  find 
sureties,  commits  him  to  prison. 

If  the  Justice  was  deceived  in  the  sufficiency  of  the 
sureties,  he,  or  any  other  Justice,  may  afterwards  compel 
the  party  to  find  and  put  in  other  sufficient  sureties,  and 
may  take  a  new  recognisance  for  the  same. 

If  the  sureties  die,  the  party  principal  shall  not  be  com- 
pelled to  find  new  sureties,  because  their  executors  and  ad- 
ministrators are  liable. 

But  if  a  man  that  was  bound  to  keep  the  peace,  hath 
broken  his  bond,  the  Justices  ought,  of  discretion,  to  bind 
him  anew.  But  not  until  he  be  thereof  convicted  by  due 
course  of  law,  for,  before  conviction,  he  stands  indifferent 
whether  he  hath  forfeited  his  recognisance  or  not.  5  Burn^Sj 
288-a 


V.    Of  the  Recognisance  for  the  Peace. 


Form  and  As  to  the  form  of  such  a  Recognisance,  where  it  is 

nisancl!"''''^'  taken  before  a  Justice  upon  a  complaint  below,  it  seems  that 
it  may  be  regulated  by  the  discretion  of  such  Justice,  both 
as  to  the  number  and  sufficiency  of  the  sureties,  and  the 
largeness  of  the  sum,  and  the  continuance  of  the  time  for 
which  the  party  shall  be  bound.  And  it  hath  been  said,  that 
a  recognisance  to  keep  the  peace  as  to  any  person,  for  a 
year,  or  for  life,  or  without  expressing  any  certain  time,  (in 
which  case  it  shall  be  intended  for  life,)  or  without  fixing  any 
time  or  place  for  the  party's  appearance,  or  without  binding 
him  to  keep  the  peace  against  all  the  King's  people  in  gene- 
ral, is  good. 
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However  it  seems  to  be  the  safest  way,  to  bind  the 
party  to  appear  at  the  next  Sessions  of  the  peace,  and  in  the 
mean  time  to  keep  the  peace  as  to  the  King  and  all  his  liege 
people,  especially  as  to  the  party,  according  to  the  common 
form  of  precedents. 

But  in  a  recent  case,  it  has  been  determined  by  the  ^j^J^^'^^j^^^^jj^j® 
Court  of  King's  Bench,  that  a  Justice  of  the  Peace  is  autho-  j^^"  '"^  ^  ^ 
rised  to  require  surety  of  the  peace  for  a  limited  period,  (e.  g. 
two  years,)  according  to  his  discretion,  and  that  he  need 
not  bind  the  party  over  to  the  next  Sessions  only. 

But  if  a  recognisance  to  appear  at  the  Sessions  be  taken, 
and  an  order  of  Court  for  finding  sureties  applied  for,  articles 
of  the  peace  must  be  exhibited. 

The  act  that  shall  cause  a  forfeiture  of  such  recosni- 
sance  must  be  done,  or  mtended  unto  the  person,  as  is  afore- 
said, or  in  terror  of  the  people.  Therefore,  to  enter  into 
lands  where  he  ought  to  bring  his  action,  or  to  disseise  ano- 
ther of  his  lands,  or  to  enter  into  lands  or  tenements  with 
force,  being  without  offer  of  violence  to  any  man's  person, 
and  without  public  terror,  or  to  do  a  trespass  in  another 
man's  corn  or  grass,  or  to  take  away  another  man's  goods 
wrongfully,  so  it  be  not  from  his  person,  or  to  steal  another 
man's  horse  or  other  goods,  feloniously,  being  not  from  his 
person ;  all  these,  and  the  like,  are  breaches  of  the  peace, 
and  yet  these  will  make  no  breach  of  this  Recognisance,  nor 
breach  of  the  peace,  within  the  meaning  of  the  commission 
of  the  peace. 

But  the  Recognisance  is  forfeited  if  the  party  make  de- 
fault of  appearance,  and  the  same  default  shall  be  recorded. 

However,  if  the  party  have  any  excuse  for  his  not  ap-  Excuse  f©r 
pearing,  it  seems  that  the  Sessions  are  not  bound  perempto-  at*Sess^ions."^ 
rily  to  record  his  default,  but  may  equitably  consider  of  the 
reasonableness  of  such  excuse. 

There  is  no  doubt  but  that  it  may  be  forfeited,  by  any  F.«'-f«it"'-Q  by 
actual  violence  to  the  person  of  another,  whether  it  be  done 
by  the  party  himself,  or  by  others  through  his  procurement, 
as  manslaughter,  rape,  robbery,  unlawful  imprisonment,  and 
the  like. 

Also,  it  has  been  holden,  that  it  may  be  forfeited  by  Unlawful  as- 
any  unlawful  assembly  in  terrorem  populi,  and  even  by  word  t^J^^ts'  &c 
directly  tending  to  a  breach  of  the  peace,  as  by  challenging  * 
one  to  fight,  or  in  his  presence  threatening  to  beat  him. 

Otherwise  it  is,  if  the  party  be  absent,  and  yet  if  the 
party,  so  bound,  shall  threaten  to  kill  or  beat  a  person  who 
is  absent,  and  after  shall  lie  in  wait  for  him,  to  kill  or  beat 
him,  this  is  a  forfeiture  of  the  Recognisance. 
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Cases  where  Also,  there  are  some  actual  assaults  on  the  person  of 

actuaUssault  another,  which  do  not  amount  to  a  forfeiture  of  such  recog- 
ture!  nisance,  as  if  an  officer,  having  a  warrant  against  one  who 

will  not  suffer  himself  to  be  arrested,  beat  or  wound  him  in 
the  attempt  to  take  him  ;  or  if  a  parent  in  a  reasonable  man- 
ner chastise  his  child  ;  or  a  master  his  servant,  being  actual- 
ly in  his  service  at  the  time  ;  or  a  schoolmaster  his  scholar  ; 
or  a  gaoler  his  prisoner  ;  or  if  a  man  beat  one  who  makes  an 
assault  upon  his  person  ;  or  that  of  his  wife,  parent,  child, 
or  master;  or  if  a  man  fight  with,  or  beat  one  who  attempts 
to  kill  any  stranger ;  or  if  one  imprison  those  whom  he  sees 
fighting,  till  the  heat  is  over,  and  many  other  like  cases. 
Discharging  jjg        jg  jjQund  to  the  peace  and  to  appear  at  a  certain 

recognisance.  ^^^^  niust  appear  at  that  day  and  record  his  appearance  al- 
though he  who  craves  the  peace  comes  not  to  desire  that  it 
may  be  continued ;  otherwise  the  recognisance  cannot  be  dis- 
charged. 

The  non-appearance  of  the  party  at  whose  complaint  the 
recognisance  was  taken,  in  order  to  pray  the  continuance  of  it 
will  be  a  good  inducement  to  the  Court  to  which  such  a  recog- 
nisance shall  be  certified,  to  discharge  it,  and  yet  it  is  said, 
that  the  Seasions  in  that  case  may  in  their  discretion  refuse  to 
discharge  it. 

Continuing  ^  bound  to  keep  the  peace  towards  the  King 

recognisance,  and  all  his  people,  and  especially  towards  a  certain  person, 
there,  though  such  person  comes  not  to  desire  thatthepeace 
may  be  continued,  yet  the  Court  by  their  discretion  may  bind 
him  over  till  the  next  Sessions,  and  that  may  be,  to  keep  the 
peace  towards  that  person  only,  if  they  shall  think  good  ;  for 
it  may  be  that  the  person  who  first  craved  the  peace,  is  sick  or 
otherwise  hindered,  so  that  he  cannot  come  to  that  Sessions  to 
demand  the  continuance  of  the  peace  for  a  longer  time. 
Party  demand  Likewise,if  the  party  be  imprisoned  for  default  of  sureties, 
ing  sureties  ^ud  afterwards  he  that  demanded  the  peace  against  him  hap- 
pen  to  die,  it  seems  the  Justice  may  make  his  Liberate  or  War- 
rant for  the  delivery  of  such  prisoner,  for  after  such  death  there 
seems  no  cause  to  continue  the  other  in  prison.  Also,  any 
Justice  may,  upon  the  offer  of  such  prisoner,take  surety  of  him 
for  the  peace,  and  may  thereupon  deliver  him.  5  Burn's, 
289  to  293. 

/  Form  of  Complaint  to  require  Surety  for  the  Peace  and  good 

Behaviour, 

County  of  ^     The  information  and  complaint  of  A.C.  of- 


3  in  the  said  county  of   yeoman,  taken  upon 
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oath  before  me,  A.  M.  Esquire,  one  of  Her  Majesty's  Justices 

of  the  Peace  in  and  for  the  said  county,  the — day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  

The  said  complaint  saith,  that  A.  D.  of—  in  the  said 

county,  yeoman,  did  on  the  —  day  of  now  last  past,  at 

 in  the  said  county, threaten  to  [here  state  the  precise 

threats  and  words  used]  and  that  from  the  abovo  and  other 
threats  used  by  the  said  A.  D.  towards  this  complainant,  he 
this  complainant  is  afraid  that  the  said  A.  D.  will  do  him  some 
bodily  injury,  and  therefore  prays  that  the  said  A.  D.  may  be 
required  to  find  sufficient  sureties  to  keep  the  peace  and  be 
of  good  behaviour  towards  him  this  complainant.  And  the 
said  A.  C.  also  says,  that  he  doth  not  make  this  complaint  a- 
gainst,  nor  require  such  sureties  from  the  said  A.  D.  from  any 
malice  or  ill  will,  but  merely  for  the  preservation  of  his  per- 
son from  injury.  A.  C. 
Sworn  before  me,          A.  M.,  J.  P. 

Warrant  on  the  Foregoing  Complaint. 

County  of)     To  A.  B.  one  of  the  Constables  of  the  Town- 

5  ship  of  in  the  said  county,  and  to  the  other 

[Seal.]       constables  of  the  said  township. 

Whereas  A.  C.  of  in  the  said  county,  yeoman,  hath 

this  day  made  oath  before  me  A.  M.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace,  in  and  for  the  said  county, 

that  A.  D.  of  in  the  said  county,  yeoman,  did  on  the  — 

day  of  last  at  — —  in  the  said  county,  threaten  to,  &c. 

[here  recite  the  words  of  the  complaint,]  and  that  from  the 
above  and  other  threats  used  by  the  said  A.  D.  towards  the 
said  A.  C,  he  the  said  A.  C,  is  afraid  that  the  said  A.  D. 
will  do  him  some  bodily  injury  ;  and  therefore  the  said  A.  C, 
hath  prayed,  that  the  said  A.  D.  may  be  required  to  find  suffi- 
cient sureties  to  keep  the  peace  and  be  of  good  behaviour  to- 
wards him  the  said  A.  C. ;  I  do  therefore  hereby  require  and 
command  you  to  apprehend  and  bring  the  said  A.  D.  before 
me  or  some  other  of  Her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  county,  to  answer  the  said  complaint,  and 
to  find  sufficient  sureties  to  keep  the  peace  and  be  of 
good  behaviour  towards  Her  Majesty  and  all  her  liege  people, 
and  especially  towards  the  said  A.  C.  for  such  term  as  shall 
be  then  enjoined  him.  Given  under  my  hand  and  seal,  at 
 the  day  of-  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  A.  M.,  J.  P. 


[If  the  Justice  intend  to  bind  the  party  to  appear  at  the 
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Sessions,  the  form  of  the  warrant  must  be  altered  thus : — - 
To  find  sufficient  sureties,  as  well  for  his  appearance  at  the 
next  General  Sessions  of  the  Peace  to  be  held  for  the  said 
county,  to  answer  the  said  complaint,  as  also  in  the>  mean 
time  to  keep  the  peace  and  be  of  good  behaviour  towards 
Her  Majesty  and  all  her  liege  people,  and  especially  towards 
the  said  A.  C] 

Commitment  for  want  of  Sureties,  for  a  limited  period^ 
fixed  by  the  Justice. 

County  of  >     To  A.  B.,  one  of  the  Constables  of  the  town- 

  5  ^^^P   said  county,  and  also  to  the 

Keeper  of  Her  Majesty's  gaol  for  the  said  county. 

Whereas  A.  C.  of  ,  in  the  said  county,  yeoman, 

hath  made  oath,  &c.  [here  recite  the  complaint  precisely  as 
in  the  foregoing  Warrant,  and  then  proceed  thus  :]  And 
whereas  the  said  A.  C.  was  this  day  brought  before  me,  to 
answer  the  said  complaint,  and  I  the  said  Justice  have  or- 
dered and  adjudged,  and  do  hereby  order  and  adjudge,  that 
the  said  A.  D.  shall  enter  into  his  own  recognisance,  in  the 
sum  of  £50,  with  two  sufficient  sureties,  in  the  sum  of  £25 
each,  to  keep  the  peace  and  be  of  good  behaviour  towards 
Her  Majesty  and  all  her  liege  people,  and  particularly  towards 
the  said  A.  C,  for  the  space  of  twelve  calendar  months  now 
next  ensuing :  and  insomuch  as  the  said  A.  D.  hath  refused 
to  enter  into  such  recognisance,  and  to  find  such  sureties  as 
aforesaid,  I  do  hereby  require  and  command  you  the  said 
constable,  forthwith  to  convey  the  said  A.  D.  to  the  common 
gaol  of  the  said  county,  and  to  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant :  and  1  do  also  require  and 
command  you  the  said  keeper,  to  receive  the  said  A.  D.  into 
your  custody  in  the  said  gaol,  and  him  there  safely  to 
keep,  for  the  space  of  twelve  calendar  months,  unless  he  in 
the  mean  time  enter  into  such  recognisance  with  such  sure- 
ties as  aforesaid,  to  keep  the  peace,  in  the  manner,  and  for 
the  term  aforesaid.     Herein  fail  not.    Given  under  my 

hand  and  seal,  at  •  the  —  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  . 


Commitment  for  want  of  Sureties  to  appear  at  the 
Sessions. 


the  keeper  of  Her  Majesty's  gaol  for  the  said  county. 


A.  M.,  J.  P. 


County  of 


To  A.  B.,  one  of  the  Constables  of  the 
ship  of  ,  in  the  said  county,  and  to 
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Whereas  A.  C,  of  -  ,  in  the  said  county,  yeoman, 

hath  made  oath,  &c.,  [here  recite  the  complaint,  as  in  the 
preceding  form  of  warrant  to  the  constable  :]  And  whereas 
the  said  A.  D.,  having  been  this  day  brought  before  me  the 
said  Justice,  to  answer  the  said  complaint,  and,  having  been 
required  by  me  to  find  sufficient  sureties,  as  well  for  his  ap- 
pearance at  the  next  General  Sessions  of  the  peace  to  be  held 
in  and  for  the  said  county,  to  do  what  shall  be  then  and 
there  enjoined  him  by  the  Court,  as  also  in  the  mean  time  to 
keep  the  peace  and  be  of  good  behaviour  towards  Her  Ma- 
jesty and  all  her  liege  people,  and  especially  towards  the 
said  A.  C,  hath  neglected  and  refused  to  find  such  sureties  ; 
I  do  therefore  hereby  require  and  command  you  the  said 
constable,  forthwith  to  convey  the  said  A.  D.,  to  the  com- 
mon gaol  of  the  said  county,  and  to  deliver  him  to  the  keep- 
er thereof,  together  with  this  warrant :  And  I  do  also  require 
and  command  you  the  said  keeper,  to  receive  the  said  A.  D., 
into  your  custody,  and  him  there  safely  to  keep  until  the 
next  General  Sessions  of  the  peace  to  be  held  in  and  for  the 
said  county,  unless  he  in  the  mean  time  find  sufficient  sure- 
ties, as  well  for  his  appearance  at  the  said  Sessions,  as  in 
the  mean  time  to  keep  the  peace  as  aforesaid.  Given  under 
my  hand  and  seal,  at  the  —  day  of  ,  one  thou- 
sand eight  hundred  and  . 

A.  M.,  J.  P. 

Recognisance  for  the  Peace  and  Good  Behaviour, 

County  of  )        Be  it  Remembered,  that  on  the  —  day  of 
5  ,  in  the  —  year  of  the  reign  of  our  Sover- 
eign Lady  Queen  Victoria,  and  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  .  A.  D.  of  in  the  county 

aforesaid,  yeoman,  A.  S.,  of  the  same  place,  yeoman,  and 
B.  S.,  of  the  same  place,  yeoman,  came  before  me,  A.  M., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace,  in  and 
for  the  said  county,  and  acknowledged  themselves  to  owe  to 
our  said  Lady  the  Queen,  to  wit,  the  said  A.  D.,  the  sum 
of —  pounds,  and  the  said  A.  S.  the  sum  of  —  pounds,  and 
the  said  B.  S.,  the  sum  of  —  pounds,  of  lawful  money  of  the 
Province  of  Nova  Scotia,  to  be  respectively  made  and  levied 
of  their  several  goods  and  chattels,  lands,  and  tenements,  to 
the  use  of  our  said  Lady  the  Queen,  her  heirs  and  successors, 
if  he  the  said  A.  D.,  shall  fail  in  performing  the  condition 
underwritten. 

Acknowledged  before  me, 

A.  M.,  J.  P. 
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The  condition  of  this  recognisance  is  such,  that  if  the 
above  bounden  A.  D.,  shall  keep  the  peace  and  be  of  good 
behaviour  towards  the  dueen,  and  all  her  liege  people,  and 
especially  toward  A.  C,  of  in  the  said  county,  yeo- 
man, for  the  term  of  twelve  calendar  months,  now  next  en- 
suing, then  the  said  recognisance  shall  be  void,  or  else  re- 
main in  its  force.  [If  the  Justice  bind  the  party  to  appear  at 
the  Sessions,  the  condition  of  the  recognisance  must  be 
thus,  "  that  if  the  said  A.  D.,  shall  personally  appear  at  the 
next  General  Sessions  of  the  peace  to  be  held  in  and  for  the 
said  county,  to  do  and  receive  what  shall  be  then  and  there 
enjoined  him  by  the  Court,  and  in  the  mean  time  shall  keep 
the  peace  and  be  of  good  behaviour  towards  Her  Majesty 
and  all  her  liege  people,  and  especially  towards  the  said  A.  C. 
then  the  said  recognisance  shall  be  void,  or  else  to  remain  in 
its  force.] 

The  manner  of  calling  the  parties  and  binding  them, 
when  in  the  presence  of  the  Justice,  will  be  found  described 
under  the  Title, — Recognisance. 

Form  of  Discharge  of  one  Committed  for  want  of  Sureties. 

County  of  )     To  the  Keeper  of  Her  Majesty's  gaol  for  the 
5  said  county. 

[Seal] 

Discharge  out  of  your  custody  the  body  of  A.  D.  of  • 

in  the  said  county,  yeoman,  he  having  this  day  entered  into  a 
recognisance  before  me,  one  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  said  county,  in  the  sum  of  pounds, 

with  two  sureties  in  pounds  each,  to  keep  the  peace  and 

be  of  good  behaviour  towards  Her  Majesty  and  all  her  liege 
people,  and  especially  towards  A.  C.  of  in  the  said  coun- 
ty, yeoman,  for  the  space  of  tv/elve  calender  months  now 
next  ensuing.    Given  under  my  hand  and  seal,  the  —  day 

of  one  thousand  eight  hundred  and  . 

A.  M.,  J.  P* 

— ^  

SWEARING. 

By  the  Statute  of  the  32  G.  2,  c.  20.  1  V.  28,  If  any 
person  shall  profanely  swear  or  curse,  in  the  presence  or 
hearing  of  any  Justice  of  the  Peace,  or  shall  be  thereof  con- 
victed by  the  oath  of  one  credible  witness,  or  by  the  confes- 
sion of  the  party  before  any  Justice  of  the  Peace,  every  person 


SWEARING. 


609 


offending  shall  forfeit  to  the  use  of  the  poor  of  the  town  where 
such  offence  shall  be  committed,  for  the  first  offence,  two 
shillings,  and  in  case  such  person  shall,  after  conviction,  offend 
a  second  time,  he  shall  forfeit  double,  and  if  a  third  time,  tre- 
ble the  sum  to  be  paid  for  the  first  offence  ;  and  upon  neg- 
lect of  payment,  the  Justice  shall  issue  his  warrant  to  a  con- 
stable, commanding  him  to  levy  the  said  forfeitures  by  distress 
and  sale  of  the  goods  of  such  offender  ;  and  the  forfeiture, 
when  paid  or  levied,  shall  be  delivered  to  the  Overseers  of  the 
poor,  for  the  use  of  the  poor  as  aforesaid  ;  and  in  case  no  dis- 
tress can  be  had,  such  offender,  being  above  the  age  of  six- 
teen years,  shall  by  warrant  of  the  Justice  be  set  in  the  public 
stocks  for  one  hour,  for  every  single  offence ;  and  for  any 
number  of  offences  whereof  he  shall  be  convicted  at  one 
time,  two  hours  ;  and  if  the  party  offending  be  under  the  age 
of  sixteen  years,  and  shall  not  pay  the  forfeitures,  he  shall,  by 
warrant  of  the  Justice,  be  whipped  by  the  constable,  or  by  the 
parent,  guardian,  or  master  of  such  offender,  in  presence  of 
the  constable ;  provided  always ,  that  every  such  offence  be 
proved  or  prosecuted  within  ten  days  after  the  offence  com- 
mitted." 

Sec.  4.  The  Justices  of  the  Peace  shall  register  all 
the  convictions  made  before  them,  of  such  profane  swearing 
and  cursing,  and  shall  certify  the  same  to  the  next  Quarter 
Sessions,  to  be  kept  upon  record  by  the  Clerks  of  the  peace, 
to  be  seen  without  fee. 

Sec.  5.  If  any  action  shall  be  brought  against  any 
Justice  of  the  Peace,  or  officer,  for  any  proceedings  on  the 
said  offences,  in  pursuance  of  this  Act,  the  defendant  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence ;  and  if  the  plaintiff  shall  be  nonsuit,  or  a  verdict  shall 
be  found  for  the  defendant,  such  defendant  shall  have  treble 
costs.  Perpetual, 

[Note.  This  Statute  does  not  extend  to  common 
swearing  in  general,  although  this,  in  every  kind  and  form 
of  it,  is  a  base  and  wicked  practice,  and  a  direct  breach  of 
the  Divine  command.  By  the  profane  oaths  and  curses 
mentioned  in  the  Act,  are  intended,  only  those  oaths  and 
curses  in  which  any  Divine  and  sacred  name,  attribute,  or 
object,  is  profanely  used  and  expressed.] 

Information, 

County  of  >     The  information  of  A.  C.  of  ——  in  the  said 

  J  county,  yeoman,  made  on  oath  this  —  day  of 

77 
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 ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

 ,  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justi- 
ces of  the  peace  in  and  for  the  said  county. 

The  said  A.  C.  saith,  that  on —  the  —  day  of  ,  now 

last  past,  at  in  the  township  of  ,  in  the  said  coun- 
ty, he  heard  A.  O.  of  in  the  said  county,  yeoman,  swear 

one  profane  oath,  [or  curse  one  profane  curse,]  in  these  words, 
to  wit  

A.  C. 

Before  me, 

A.  M.,  J.  P. 

Summons  thereupon. 

County  of)     To  A.  B.,  one  of  the  Constables  of  the  town- 

  5  ship  of  ,  in  the  said  county. 

[Seal]  Whereas  information  hath  been  this  day  made 
before  me,  A.  M.^  Esquire,  one  of  Her  Majesty's  Justices  of 

the  peace  for  the  said  county,  upon  the  oath  of  A.  C,  of  

in  the  said  county,  yeoman,  that  on          the  —  day  of  this 

present  month  of  ,  he  heard  A.  O.  of  ,  in  the  said 

county,  yeoman,  at  in  the  township  of  ,  in  the  said 

county,  swear  one  profane  oath,  [or  curse  one  profane  curse.] 
These  are  therefore,  to  command  you,  forthwith  to  summon 

the  said  A.  O.  to  appear  before  me,  on  next,  the  —  day 

of  this  present  month  of  ,  at  —  o'clock  in  the  forenoon, 

to  answer  the  premises,  and  to  be  further  dealt  with  accord- 
ing to  law.  Given  under  my  hand  and  seal,  the  —  day  of 
 ,  in  the  year  of  our  Lord  

A.  M.,  J.  P. 

Note.-— The  summons  should  be  served,  (if  possible,) 
three  days  before  the  day  fixed  for  the  appearance  of  the  par- 
ty. The  form  of  conviction  will  be  found  under  the  Title — 
Conviction. 

If  the  Justice  convicts  for  an  offence  committed  in  his 
own  presence  and  hearing,  the  Information  and  Summons  are 
needless,  and  the  Conviction  may  be  in  the  following  FOrm  : 

County  of  >     Be  it  Remembered,  that  on  the  —  day  of  , 

  y  in  the  year  of  our  Lord  one  thousand  eight  hun- 

[Seal.]     dred  and  ,  at  the  township  of  ,  in  the 

said  county  of  ,  A.  O.,  of  the  township  of  ,  in  the 

said  county,  yeoman,  did  swear  one  profane  oath,  in  the  fol- 
lowing words,  to  wit,  ,  in  the  presence  and  hearing  of 

me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
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peace  in  and  for  the  said  county  ;  whereupon  it  is  considered 
and  adjudged  by  me  the  said  Justice,  that  the  said  A.  O.  be 
convicted,  and  he  is  accordingly  by  me  hereby  convicted  of 
the  offence  aforesaid,  in  my  own  presence  and  hearing,  ac- 
cording to  the  form  of  the  Statute  in  that  case  made  and  pro- 
vided ;  and  I  do  hereby  adjudge,  that  the  said  A.  O.  for  the 
^aid  offence,  hath  forfeited  the  sum  of  two  shillings,  to  be 
paid  and  applied  as  the  law  directs.  In  witness  whereof,  I, 
the  said  Justice,  have  to  this  present  conviction  set  my  hand 

and  seal,  at  ,  in  the  said  county,  this  —  day  of  ,  in 

the  year  above  written. 

A.  M.,  J.  P. 

Warrant  of  Distress  on  a  Conviction  for  profane  Swearing. 

County  of  >        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal.] 

Whereas,  on  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,    A.  O,  of  , 

in  the  said  county,  yeoman,  was  duly  convicted  by  and  be- 
fore me  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  for  that  he  the  said 

A.  O,,  on  the  —  day  of  ,  in  the  year  aforesaid,  at  the 

township  of  ,  in  the  said  county,  did  swear  one  profane 

oath,  in  these  words  to  wit,  whereby  he  hath  forfeit- 
ed the  sum  of  two  shillings,  according  to  the  Statute  in  such 
<jase  made  and  provided ;  and  whereas  the  said  A.  O.,  hath 
not  yet  paid  the  said  sum  of  two  shillings,  or  any  part  there- 
of, but  still  neglects  and  refuses  to  pay  the  same ;  these  are 
tlierefore  to  command  you,  forthwith  to  levy  the  said  sum  of 
two  shillings,  by  distraining  the  goods  and  chattels  of  him  the 
said  A,  O.,  wheresoever  they  may  be  found  within  my  juris- 
diction, and  if  within  the  space  of  five  days  next  after  such 
•distress  by  you  taken,  the  said  sum,  together  with  reasonable 
charges  for  taking  and  keeping  the  said  distress,  shall  not  be 
paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  out  of  the  money  arising  by  such  sale,  that 
you  do  pay  the  said  sum  of  two  shillings  to  the  Overseers  of 

the  poor  for  the  said  township  of  ,  in  the  said  county, 

for  the  use  of  the  poor  of  the  said  township,  rendering  to  him 
the  said  A.  O.,  the  overplus  upon  demand,  the  necessary 
charges  of  taking,  keeping  and  selling  the  said  distress  being 
first  deducted ;  and  if  sufficient  distress  cannot  be  found, 
whereon  to  levy  the  said  sum,  that  you  certify  the  same  to  me, 
4,ogether  with  the  return  of  this  warrant.     Given  under  my 
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hand  and  seal,  at  ,  in  the  said  county,  the  —  day  of  — , 

in  the  year  aforesaid. 

A.  M.,  J.  P. 

Certificate  by  the  Constable  of  want  of  Distress, 

County  of)  I,  A.  B.,  one  of  the  Constables  of  the  town- 
  5  ship  of  in  the  said  county,  do  hereby  certi- 
fy to  A.  M.,  Esquire,  the  Justice  within  named,  that  I  have 
made  diligent  search  for,  but  do  not  know  of,  nor  can  find, 
any  goods  or  chattels  of  the  within  named  A.  O.,  whereon  to 
levy  the  within  sum  of  two  shillings. 

A.  B. 

Before  me  the  said  Justice, 
A.  M.,  J.  P. 

Commitment  to  the  Stocks,  for  Profane  Swearing ;  for 
ivant  of  goods  whereon  to  levy  the  Penalty. 

County  of  >     To  A.  B.,  one  of  the  Constables  of  the  town- 

  5  ship  of  — — ,  in  the  said  county. 

[Seal.]  Whereas  A.  O.  of  in  the  said  county,  yeo- 
man, was,  on  the  — —  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  convicted  by  and  be- 
fore me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
peace  in  and  for  the  said  county,  for  that  he  the  said  A.  O., 

on  the  —  day  of  ,  in  the  year  aforesaid,  at  the  township 

of  J  in  the  said  county,  did  swear  one  profane  oath,  in 

these  words,  to  wit,  ,  contrary  to  the  Statute  in  such 

case  provided ;  whereby  he  hath  forfeited  the  sum  of  two 
shillings ;  and  whereas  it  duly  appears  to  me,  that  the  said 
A.  O.  is  not  able  to  pay  the  said  sum  of  two  shillings,  and 
the  same  is  not  yet  paid  ;  these  are  therefore,  to  require  you, 
in  Her  Majesty's  name,  to  set  him  the  said  A.  O.  in  the  pub- 
lic stocks,  at  ,  in  the  said  county,  there  to  remain  for  the 

space  of  one  hour.    Given  under  my  hand  and  seal,  at  

aforesaid,  the  —  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  .  A.  M.,  J.  P. 

— m — 


TANNERS,  see  HIDES. 


(613) 


TAVERNS. 

The  greater  part  of  the  regulations  concerning  taverns, 
contained  in  our  Statutes,  relate,  and  apply  equally,  to  all 
shops  and  other  places  where  spirituous  liquors  are  sold  un- 
der licenses.  It  is  therefore  though  t  most  appropriate  as  well 
as  convenient,  to  set  forth  all  such  regulations  under  the 
general  Title, — Spirituous  Liquors.  Moreover,  it  being 
highly  desirable  to  keep  this  work  within  the  most  moderate 
compass,  consistent  with  all  requisite  information  and  assist- 
ance to  Magistrates,  all  needless  recitals  and  repetitions 
will,  by  this  arrangement,  be  avoided.  Reference  therefore, 
when  required,  can  be  had  to  the  general  title  just  mention- 
ed, and  under  it  will  be  found  the  several  enactments  relat- 
ing to  the  granting  and  suspending  of  licenses  to  keep 
taverns,  hanging  out  signs,  preserving  order  in  taverns,  pro- 
hibiting the  sale  of  liquors  therein,  to  servants  and  certain 
other  persons,  against  selling  spirituous  liquors  on  credit, 
taking  pledges  for  payment  of  the  same,  and  various  other 
regulations  concerning  taverns,  together  with  the  requisite 
Forms  and  directions  as  to  the  recovery  of  penalties.  The 
present  title  includes  only  such  regulations,  contained  in  our 
Statutes,  as  relate,  either  exclusively  or  more  particularly  to 
taverns,  together  with  certain  other  matters,  concerning  inns 
and  taverns  in  general,  which  it  will  be  useful  for  every  Ma- 
gistrate to  know. 

I.  Certain  Regulations  concerning  Taverns  :  by 

SEVERAL  Statutes. 

II.  Other  Matters  relating  to  Inns  and  Taverns, 

IN  general. 

I.    Certain  Regulations  concerning  Taverns;  by 
several  Statutes. 

By  the  Statute  of  the  2  W.  4,  c.  3,  Sec.  22.  4  V.  Accommoda^ 
116.  The  Justices  in  Sessions  shall  not  grant  a  tavern  li-  in 
cense  to  any  pei*son,  (except  in  the  town  of  Halifax,)  unless 
he,  she,  or  they  shall  keep  a  house  of  public  entertainment 
for  travellers  ;  and  every  person  obtaining  such  tavern  license, 
shall  cause  a  sign  to  be  set  up,  over  or  near  the  door  of  such 
tavern,  with  his  or  her  name  thereon,  and  a  plain  inscrip- 
tion, setting  forth  that  entertainment  may  be  had  there  for 
man  and  horse  ;  and  shall  also  keep  and  have  in  his  or  her 
house,  two  good  beds,  over  and  above  what  may  be  requir-» 
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ed  for  the  lodging  of  his  or  her  family  and  servants ;  and 
shall  also  be  provided  with  good  and  vi^holesome  victuals  and 
drink  for  the  accommodation  of  travellers,  and  vv^ith  stables, 
hay,  and  provender  for  horses  ;  in  default  whereof,  it  shall 
be  lawful  for  the  Justices  in  Sessions,  on  complaint  thereof 
by  one  or  more  witnesses  upon  oath,  to  take  away  such 
licenses  as  forfeit. 

Selling  goods  See.  26.  It  shall  not  be  lawful  for  any  tavern  keeper, 
in  taverns.  person  holding  a  tavern  license,  within  this  Province,  unless 
such  person  also  holds  a  general  license,  hereafter  to  sell, 
vend,  or  expose  to  sale  in  or  about  his  or  her  tavern,  any 
goods,  wares,  or  merchandize  whatsoever,  other  than  the  vic- 
tuals or  drink  necessary  to  be  used  and  consumed,  and  which 
are  usually  used  and  consumed  in  taverns ;  nor  shall  it  be 
lawful  for  such  tavern  keeper,  or  person  holding  a  tavern 
license,  to  suffer  the  same  to  be  done  ;  and  any  person  or 
persons  offending  against  the  provisions  contained  in  this 
clause,  shall  forfeit  and  pay  the  penalty  of  twenty  pounds  for 
each  and  every  offence,  to  be  recovered  and  applied  in  the 
manner  herein  mentioned.  Perpetual, 

[Note.  This  penalty  is  to  be  recovered  before  two 
Justices,  in  the  same  manner,  and  by  the  like  proceedings  as 
in  the  case  of  selling  spirituous  liquors  without  a  license,  as 
to  which  proceedings,  with  the  requisite  Forms,  see  Title — 
Spirituous  Liquors.] 

By  Sec.  5  of  the  Act  of  the  7  W,  4,  c.  15,  Sess. 
1837, — No  Justice  of  the  Peace,  (except  in  the  town  of  Ha- 
lifax,) shall  be  allowed  or  considered  eligible  to  hold  or  take 
out  any  tavern  license  for  the  retail  of  ardent  spirits. 

II.    Other  Matters  relating  to  Inns  add  Taverns  in 
General. 

Innkeepers  INNKEEPERS  are  bound  by  law  to  receive  guests  who 

bound  to  re-  come  to  their  Inns,  and  are  also  bound  to  protect  the  pro- 
ceive  guests    perty  of  thosc  quests.    Thev  have  no  option  either  to  re- 

and  may  be  •  .     ^  ,  i  a      c  j. 

prosecuted  ccive  or  reject  guests ;  and  as  they  cannot  reluse  to  receive 
tor  refusing    guests,so  neither  can  they  impose  unreasonable  terms  on  them. 

Inns  being  intended  for  the  receiving  and  lodging  of 
travellers,  may  be  indicted,  suppressed,  and  the  innkeepers 
fined,  if  they  refuse  to  entertain  a  traveller,  without  a  very 
sufficient  cause. 

If  one  who  keeps  a  common  inn,  refuse  either  to  receive 
a  traveller,  as  a  guest,  into  his  house,  or  to  find  him  victuals 
or  lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
same,  he  is  not  only  liable  to  render  damages  for  the  injury, 
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in  an  action  at  the  suit  of  the  party  grieved,  but  may  also  be 
indicted  and  fined  at  the  suit  of  the  king. 

An  innkeeper  may  also  be  compelled  to  receive  a  horse, 
although  the  owner  do  not  lodge  in  his  house ;  because  by 
keeping  the  horse  he  has  gain  ;  but  it  would  be  otherwise  of 
a  trunk,  or  other  dead  thing.    1  Burn's,  51. 

An  innkeeper  may  detain  the  person  of  the  suest  who  Detaining 

.  1-1  -ii  »     I    I  •    1      person  or 

eats,  or  the  horse  which  eats,  till  payment.  And  this  he  goods  for  diet„ 
may  do  without  any  agreement  for  that  purpose. 

But  an  horse  committed  to  an  innkeeper,  may  be  de- 
tained only  for  his  own  meat,  and  not  for  the  meat  of  the 
guest  or  of  any  other  horse. 

An  innkeeper  may  detain  for  his  keep,  a  horse  left  with 
him  to  be  kept,  though  the  person  who  left  him  had  no  right 
to  him,  and  though  such  person  did  not  stay  in  the  inn  ;  for 
leaving  his  horse  at  an  inn,  makes  a  man  a  guest  there. 

Also  a  horse  committed  to  an  innkeeper  to  be  kept,  and  Detaining  for 
put  by  him  to  pasture,  may  be  detained  for  the  pasturage.  P'^'^t^i'^se- 

An  innkeeper  that  detains  a  horse  for  his  meat,  cannot 
use  him. 

The  law  oblisfes  an  innkeeper  to  keep  safely,  the  goods  ^'^f*'^'*/  °^ 

„  .    °  .  ^  A     ,    II        1     1     innkeeper  lor 

of  persons  coming  to  his  inn,  as  guests.    And  although  the  goods  of  guest 
guest  doth  not  deliver  his  goods  to  the  innkeeper  to  keep, 
nor  acquaints  him  with  them,  yet  if  they  be  stolen,  the  inn- 
keeper shall  be  charged.    5  Burn's,  55  to  57. 

A  guest  removing  in  the  night,  goods  out  of  his  cham- 
ber in  an  inn,  and  carrying  them  to  the  stable,  intending  to 
ride  off  with  them,  is  guilty  of  felony.    Id.  59. 


TAXES,  see— RATES, 


TENANT,  see— LANDLORD  AND  TENANT. 


 m  

THISTLES. 

By  the  31,  G.  3,  c.  6.  1  V.  285.  In  all  such  counties 
where  it  may  be  necessary,  the  Justices  in  their  General  Ses- 
sions of  the  peace,  held  in  the  beginning  or  spring  of  the 
year,  shall  make  such  regulations,  as  to  them  shall  seem 
proper  and  necessary,  for  preventing  the  growth  and  increase 
of  thistles  on  the  lands  within  such  counties  respectively,  and 
the  regulations  so  made,  shall  be  published,  by  posting  the 
same  in  the  most  public  places  in  each  township  within  the 
said  county. 
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Sec.  2.  The  said  Justices  in  their  Sessions  as  aforesaid, 
shall  appoint  two  or  more  proper  persons  in  each  township 
within  such  county,  to  be  inspectors,  for  the  purpose  of  car- 
rying into  execution  the  regulations  so  made,  and  if  the  per- 
sons so  to  be  appointed,  shall  refuse  to  accept  such  office,  or 
having  accepted  the  same,  shall  neglect  their  duty  therein, 
they  shall  forfeit  and  pay  a  fine  not  exceeding  three  pounds. 

Sec.  3.  Every  person  who  shall  refuse  or  neglect  to 
pay  due  obedience  to  such  regulations,  so  made  by  the  said 
Justices,  shall  forfeit  and  pay  a  fine  of  forty  shiUings,  for  each 
such  refusal  or  neglect. 

Sec.  4.  The  several  penalties  and  forfeitures  aforesaid 
shall  be  recovered  on  complaint  and  due  proof  before  the 
General  Sessions  of  the  Peace,  and  on  non-payment  there- 
of, be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  by  a  warrant  from  the  said  Court ;  one  moiety 
thereof,  to  the  person  or  persons  who  shall  prosecute  the 
same  to  effect,  the  other  moiety  to  be  applied  to  the  purpose 
of  repairing  the  roads  in  the  township  wherein  the  offence 
shall  have  been  committed,  at  the  discretion  of  said  Court. 

Sec.  6.  This  Act  shall  be  publicly  read  at  the  first 
Sessions  of  the  Peace  in  every  year,  after  the  Grand  Jury 
are  sworn.  Perpetual, 


THREATENING,  &c 


Obtaining 
property  by 
threat  of  ac- 
cusations. 


©era  dcmand- 


By  the  4  Vic.  c.  7,  Sess.  1841.  Sec.  4.  Whoso- 
ever  shall  accuse,  or  threaten  to  accuse,  or  shall  knowingly 
deliver  or  send  any  letter  or  writing,  accusing,  or  threaten- 
ing to  accuse,  any  person  of  the  abominable  crime  of  bug- 
gery, committed  either  with  mankind  or  with  beast,  or  of 
any  assault,  with  intent  to  commit  the  said  abominable  crime, 
or  of  making  or  offering  any  solicitation,  persuasion,  prom- 
ise or  threat,  to  any  person,  whereby  to  move  or  induce  such 
person  to  commit  or  permit  the  said  abominable  crime,  with  a 
view  or  intent,  in  any  of  the  cases  aforesaid,  to  extort  or  gain 
imm  such  person,  and  shall,  by  intimidating  such  person  by 
such  accusation  or  threat,  extort  or  gain  from  such  person, 
any  property,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  the  term  of  his  or  her  natural  life,  or  for  any 
term  not  less  than  one  year. 

Sec.  15.  If  any  person  shall  knowingly,  send  or  deliver 
any  letter  or  writing,  demanding  of  any  person  with  menaces, 
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and  without  any  reasonable  or  probable  cause,  any  chattel,  ing  mdney, 
nnoney,  or  valuable  security;  or  if  any  person  shall  accuse, 
or  threaten  to  accuse,  or  shall  knowingly  send  or  deliver  any 
letter  or  writing,  accusing,  or  threatening  to  accuse,  any  per- 
son of  any  crime,  punishable  by  law  with  death,  or  of  any 
assault,  with  intent  to  commit  any  rape,  with  a  view  or  intent 
to  extort  or  gain  from  such  person  any  chattel,  money,  or 
valuable  security,  every  such  offender  shall  be  guilty  of  felo- 
ny, and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  any  term  not  ex-* 
ceeding  fourteen  years. 


TIMBER,  see— LUMBER. 
TOLLS,  see— GRAIN. 


TOWN  OFFICERS. 

By  the  5  G.  3,  c.  1.  1  V.  106.    The  Grand  Juries  for  Nominating 
the  several  counties  in  this  Province,  shall,  annually,  at  the  ^n^cfemtn^' 
first  term  of  the  Court  of  General  Sessions,  nominate  out  of  town  officera* 
every  township  in  each  county,  respectively,  ten  fit  persons, 
out  of  whom  the  said  Court  shall  appoint  five,  to  be  surveyors 
of  lines  and  bounds  of  each  respective  township,  who  are  here-  Surveyors  of 
by  empowered  to  survey,  examine,  and  ascertain  the  lines  Overaeers^of 
and  bounds  of  their  said  respective  townships,  agreeable  to  Poor, 
the  several  grants  thereof,  and  who  shall  also  be  Overseers  of 
the  poor  of  the  said  township  ;  and  at  the  said  time,  the  said 
Grand  Jury  shall,  in  like  manner,  nominate  two  persons,  one 
of  whom  the  Court  shall  appoint  to  be  town  clerk  of  the  said  Town  Clerk, 
town,  who  shall  be  sworn  truly  to  enter  and  record  all  such 
matters  and  things  as  shall  relate  to  the  said  township,  and 
shall  appertain  to  his  office  ;  and  shall  also  nominate  four 
or  more  constables,  of  whom  the  Court  shall  appoint  tvv^o  or  Constables, 
more,  as  they  shall  see  convenient,  to  be  constables  in  the  Purveyors  of 
said  township ;  and  shall  also  nominate  four  surveyors  of  Highways, 
highways,  of  whom  the  said  Court  shall  appoint  two,  to 
be  surveyors  of  highways  in  the  said  township ;  and  also  Fence  view- 
shall  nominate  four  fence  viev/ers,  of  whom  the  said  Court  ers. 
shall  appoint  two,  to  be  fence  viewers  in  the  said  town- 
ship ;  and  shall  also  nominate  two  clerks  of  the  market,  of  ^j^Ju^  °' 
whom  the  said  Court  shall  appoint  one,  to  be  clerk  of  the 
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Pound  keep-  market  in  said  township  ;  and  shall  also  nominate  four  pound 
keepers,  of  whom  the  said  Court  shall  appoint  a  sufficient 
number  in  their  discretion,  to  be  pound  keepers  in  the  said 

Su^ve"o^3  of  *^^"^^^P  ?  ^^^^  nominate  four  or  more  cullers  and 

fish!^^^*'"  °  surveyors  of  fish,  of  whom  the  said  Court  shall  appoint  a  num- 
ber in  their  discretion,  to  be  cullers  and  surveyors  of  fish  in 
the  said  township  ;  and  shall  also  nominate  four  surveyors  of 

SurveyorK  of  jujj^fjgj.  ^j^^j  j,qj.j  wood,  of  whom  the  said  Court  shall  appoint 

Lumoer,  &c.  /.  i      i  ^         ^  i  •      i        •  i 

two,  to  be  surveyors  of  lumber  and  cord  wood  m  the  said 
Sealers  of     township  ;  and  shall  also  nominate  two  sealers  of  leather,  of 
Leather.       whom  the  Said  Court  shall  appoint  one  to  be  sealer  of  leather 
Caslfs^'^^  ®^    in  the  said  township  ;  and  shall  also  nominate  four  guagers 
of  casks,  of  whom  the  said  Court  shall  appoint  two,  to  be 
guagers  of  casks  in  the  said  township  ;  and  shall  also  nomi- 
Hogreaves.    ^^^^^  ^^^^  hogreaves,  of  whom  the  said  Court  shall  appoint  two 
to  be  hogreaves  in  the  said  township ;  who  shall  respectively 
be  sworn  to  the  faithful  discharge  of  their  duty,  in  manner  as 
is  already  prescribed  by  the  laws  of  this  Province,  and  shall 
in  every  respect  conform  to  the  said  laws  ;  and  upon  their, 
mfoe'^t  olfice  ^^^^^^  refusal  to  accept,  or  being  guilty  of  any  neg- 

or  misbehav-  l^ct  or  misbehaviour  in  the  execution  of  the  duty  of  their  res- 
ing-  pective  offices,  they  shall  forfeit  and  pay  for  the  use  of  the 

poor  of  the  said  township,  the  sum  of  forty  shillings  for  every 
such  refusal,  neglect  or  misbehaviour,  to  be  recovered,  upon 
proof  of  such  refusal,  neglect  or  misbehaviour,  by  the  oath  of 
one  credible  witness,  before  any  two  Justices  of  the  peace  for 
the  county  wherein  such  township  lies,  to  be  levied  by  war- 
fant  office  distress  and  sale  of  the  offender's  goods  and  chattels  : 

and  if  any  person,  so  nominated  and  chosen,  shall  leave  the 
Province,  change  the  town  of  his  residence,  or  happen  to  die 
within  the  period  for  which  he  was  nominated  and  appointed 
to  serve  in  any  of  the  said  offices,  in  such  case,  any  two  Jus- 
tices of  the  peace  for  the  county  shall  and  may  nominate  and 
appoint  a  fit  person  or  persons  to  serve  in  such  vacant  office, 
until  another  shall  be  nominated  by  the  Grand  Jury,  and  ap- 
pointed by  the  said  Court  of  General  Sessions,  at  their  meet- 
ing next  ensuing  such  vacancy.  Per'petual. 

Note.— Surveyors  of  highways  are  now  appointed  un- 
der the  7  Vic.  c.  42,  Sess.  1844,  and  by  8  Vie.  Sess.  1845  ; 
the  fine  on  them  is  increased  to  £5  for  refusing  the  office,  or 
neglect  of  duty,  to  be  recovered  in  a  Court  of  Record.  See 
Title — Highways. 

Appointment  By  the  17  G.  3,  c.  1.  1  V.  204.  The  Grand  Juries  for 
of  Suryejors  the  several  counties,  at  the  first  General  Sessions  of  the 
^  peace  in  each  year,  shall  nominate  four  persons,  out  of  whom 

the  Court  shall  appoint  two,  to  be  surveyors  and  weighers  of 
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hay  in  each  township  ;  who  shall  be  sworn  to  the  faithful  dis- 
charge of  their  duty,  in  manner  as  is  prescribed  by  the  laws 
of  this  Province,  and  the  like  proceedings  shall  be  had  rela- 
tive to  such  weighers  of  hay,  as  are  directed  to  be  observed 
concerning  the  several  town  officers  to  be  chosen  and  appoint- 
ed in  pursuance  of  the  Act  made  in  the  fifth  year  of  the  reign 
of  His  present  Majesty,  entitled,  An  Act  for  the  choice  of 
Town  Officers  and  regulating  Townships." 

Sec.  2,  The  surveyors  and  weighers  of  hay  shall  be 
paid  for  their  trouble  in  viewing  and  weighing  of  hay  at  the 
rate  of  one  penny  per  hundred  weight,  and  four-pence  per 
mile  travel,  if  such  travel  shall  exceed  one  mile,  to  be  paid 
by  the  seller.  Perpetual. 

By  the  32  G.  3,  c.  4.  1  V.  291.  The  Grand  Jurors  for  Appointment 
the  several  counties,  at  the  first  sitting  of  the  Court  of  Ge-  ofcofn,  salt, 
neral  Sessions  in  every  year,  shall  nominate  four  fit  persons  coals  and 
in  each  and  every  township  within  their  respective  counties,  sp"9cJo*s^of  " 
out  of  whom  the  said  Court  shall  appoint  two,  for  the  purpose  bricks, 
of  measuring  all  species  of  corn,  or  grain,  salt,  coals,  and  lime, 
and  for  inspecting  all  bricks  which  shall  be  offered  for  sale, 
and  sold  within  their  respective  townships. 

Sec.  6.  The  officers  so  appointed  shall  be  respectively 
sworn  to  the  faithful  discharge  of  their  duty  ;  and  upon  refu- 
sal to  accept  of  the  said  offices,  or  being  guilty  of  any  neglect 
@r  misbehaviour  in  the  execution  of  the  duties  thereof,  they 
shall  forfeit  and  pay  for  the  use  of  the  poor  of  the  town 
wherein  they  reside,  a  sum  not  exceeding  three  pounds,  to 
be  recovered  before  any  two  Justices  of  the  peace  for  the 
same  county.  Perpetual, 

[For  the  allowances  to  the  several  officers  named  in  this 
Act,  see  respectively.  Titles, — Bricks,  Coals,  Grain,  Lime., 
Salt. 

By  the  51  G.  3,  c.  24.  2  V.  79.  The  Grand  Juries,  in 
the  several  Courts  of  General  or  Quarter  Sessions  of  the 
peace,  at  such  term  as  the  Justices  of  such  Courts  shall  direct, 
shall,  in  future,  annually  nominate  such  number  of  fit  and 
proper  persons  for  each  township  and  district  as  the  said  Jus- 
tices shall  direct,  to  execute  and  discharge  the  duties  of  town 
officers,  for  such  township  or  district  as  they  shall  be  ap- 
pointed for,  respectively ;  out  of  whom  the  said  Court  of 
Session  shall  appoint  such  number  as  they  may  deem  expe- 
dient, to  serve  in  the  several  offices  to  which  they  shall  be  so 
appointed,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing. Perpetual, 

[This  Statute  was  repealed  in  the  year  1826,  but  was 
revived  by  the  6  W.  4,  c.  61,  Sess.  1837.  See  at  the  end 
of  this  Title  as  to  times  of  appointing  officers.] 
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Inspectors  of 
smoked  her- 
rings. 


Supervisors 
of  public 
grounds. 

Aflsessors  and 
eollectors  of 
rates. 


Directions. 


The  Statute  of  the  3  W.  4,  c.  53.  4  V.  234,  Directs  the 
appointment  of  Inspectors  of  smoked  herrings,  and  prescribes 
regulations  concerning  the  office  and  the  duties  thereof;  as 
to  all  which,  see  Title, — Fish. 

The  4  W.  4,  c.  12.  4  V.  263,  directs.  That  the  Gene- 
ral Sessions  shall  appoint  Supervisors  of  public  grounds  in 
every  tov^nship,  for  w^hich  see  Title, — Public  Grounds. 

Assessors  and  collectors  of  covinty  rates  are  appointed 
under  the  5  W.  4,  c.  13.  4  V.  385,  and  regulations  respect- 
ing the  said  offices,  and  the  manner  of  recovering  the  penal- 
ties relating  to  the  same,  are  therein  prescribed,  for  all  which, 
see  Title, — Rates. 

The  penalties  imposed  by  the  two  Statutes  first  men- 
tioned under  this  Title,  for  refusing  to  accept  office,  or  neg- 
lect of  duty  therein,  are  to  be  recovered  in  the  same  manner 
as  other  penalties  of  the  like  nature,  on  the  information  of 
any  person  who  will  prosecuteTor  the  same.  The  party  com- 
plained of  must  be  suo)moned  in  the  usual  manner,  to  ap- 
pear and  answer,  and  on  conviction,  a  warrant  of  distress  is 
the  only  final  process  which  can  be  issued.  Directions  as  to 
such  prosecLitioDs,  with  the  general  Forms  requisite,  which 
can  readily  be  filled  up  so  as  to  serve,  will  be  found  under 
the  respective  Titles, — -Information,  Summons,  Conviction, 
Distress. 

With  regard  to  the  penalty  in  the  Statute  relating  to 
the  measurers  of  grain,  and  certain  other  articles,  and  the 
inspectors  of  bricks,  the  proceedings  and  Forms,  in  prose- 
cutions for  the  recovery  thereof,  will  also  be  the  same  as  in 
similar  cases,  until  after  conviction.  As  no  final  process, 
either  of  Distress,  Commitment,  or  other  description,  is  di- 
rected or  alluded  to  in  the  Act,  no  final  process  of  any  kind 
can  be  issued  by  the  Justices  for  levying  or  enforcing  the 
penalty  for  the  same  ;  for  reasons  vv^hich  have  already  been 
given  under  several  Titles  of  this  work,  with  reference  to 
other  cases  of  similar  omission.  As  to  the  term  or  terms  of 
the  General  Sessions  in  which  town  officers  may  be  nomi- 
nated and  appointed,  see  Division  1,  under  Title, — Sessions, 
and  the  Statute  there  cited. 
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By  the  5  G.  3,  c.  1.  1  V.  107.  The  original  bound- 
ary lines  of  every  township  or  district  within  this  Province 
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newed  once  in  three  years,  namely,  on  the  first  Monday  in 
March,  by  the  Surveyors  of  lines  and  bounds  appointed  for 
the  respective  townships,  as  directed  by  this  Act,  or  the 
major  part  of  them  ;  and  the  persons,  so  appointed  for  each 
respective  township,  are  hereby  empowered  and  directed  to  . 
give  six  days'  notice  to  the  persons  appointed  for  the  adjacent 
townships,  of  the  time  and  place  of  meeting  for  such  sur- 
vey, and  any  person  persons  appointed  as  aforesaid,  re- 
fusing or  neglecting  to  attend  at  the  place  mentioned  in  such 
notice,  being  duly  served  therewith,  shall  forfeit  and  pay 
the  sum  of  forty  shillings  each,  to  be  recovered,  on  com- 
plaint before  any  two  Justices  for  the  county  where  such 
complaint  shall  be  made  ;  and  one  half  of  the  forfeiture  shall 
be  paid  to  the  person  or  persons  who  shall  complain  and  pro- 
secute for  the  same,  and  the  other  half  to  the  Overseers  of 
the  poor  for  the  use  of  the  poor  of  such  towns  from  whence 
the  complaint  was  made  ;  and  whenever  the  surveyors  of  any 
township,  which  shall  have  had  notice  as  aforesaid,  shall  re- 
fuse or  neglect  to  attend  the  said  business,  the  Surveyors 
who  shall  have  given  such  notice  shall  and  they  are  hereby 
empovv^ered  to  proceed  in  running  and  making  such  line, 
which  shall  be  as  effectual  as  if  the  Surveyors  of  both  town- 
ships had  joined.  Perpetual. 

By  the  51  G.  3,  c.  4.  2  V.  67.    The  inhabitants  of  Raising  mo- 
the  several  townships  shall,  at  the  periods  prescribed  by  law  experse'^of 
for  providing  for  the  poor,  vote  such  sum  or  sums  of  money  running  lines 
as  may  be  necessary,  to  defray  the  expense  incurred  by  run-  townships 
ning  or  perambulating  the  bounds  of  such  township,  which 
sum  or  sums  of  money  shall  be  first  approved  of  and  allow- 
ed by  the  Court  of  General  Sessions  for  the  county  or  dis- 
trict of  which  such  township  forms  a  part,  and  being  so  ap- 
proved, allowed,  and  certified,  shall  be  assessed  and  collect- 
ed in  the  same  manner  as  the  money  voted  for  the  support 
of  the  poor,  and  shall  be  applied  for  the  purpose  aforesaid." 

Sec.  2.  "  All  appeals  from  the  rate  so  to  be  made  shall 
be  heard  and  determined  in  the  same  manner  as  appeals  from 
the  poor  rate  are  heard  and  determined." 

This  Statute  is  made  perpetual  by  the  1  &  2  G.  4,  c. 
9,  3  V.  104. 

The  proceedings  and  Forms  for  recovering  the  penalty  Directions, 
imposed  by  the  Statute  first  mentioned  under  this  Title,  will 
be  the  same  as  in  similar  cases,  until  after  conviction,  and 
are  set  forth  under  the  respective  Titles, — Information,  Sum- 
mons, Conviction.  As  no  final  process  for  enforcing  pay- 
ment of  the  penalty,  is  mentioned  in  the  Act,  no  such  pro- 
cess can  be  issued  by  the  Justices. 
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By  the  Statute  of  the  32  G.  2,  c.  13.  1  V.  15.    It  is 

Enacted,  "  That  iif  any  person  or  persons  shall  compass  or 
imagine  the  death  of  the  King,  or  shall  levy  war  against 
him,  or  adhere  to  his  enemies,  or  give  them  aid  or  comfort, 
or  shall  forge  or  counterfeit  the  Kin§|^  money,  being  gold  or 
silver  coin  of  England,  or  of  Great  Britain,  or  shall  coun- 
terifeit  the  King's  Great  Seal,  or  Privy  Seal,  or  the  Seal  of 
this  Province ;  and  shall  thereof  be  duly  convicted,  the  per- 
son or  persons  so  offending  are  hereby  declared,  and  shall 
be  adjudged  to  be  traitors,  and  shall  suffer  as  in  cases  of 
high  treason  ;  and  that  all  treasons  declared  by  the  Acts  of 
Parliament  of  England,  or  of  Great  Britain,  shall  be  deem- 
ed and  adjudged  to  be  treason  within  this  His  Majesty's  Pro- 
vince, and  none  other ;  and  that  such  Acts  of  Parliament 
as  direct  the  proceedings  and  evidence  against  trials  of  such 
traitors,  shall  have  their  full  force  and  effect,  and  be  observ- 
ed as  the  rule  in  all  trials  for  treason  in  this  Province." 
Perpetual. 

[By  the  5  Vic.  c.  20,  Sess.  1842.  Counterfeiting  any 
of  the  seals,  mentioned  in  the  foregoing  clause,  is  reduced  to 
a  felony,  and  to  be  punished  by  imprisonment  and  by  5  Vic. 
c.  21,  Sess.  1842.  Counterfeiting  any  coin  is  to  be  punish- 
ed in  like  manner.] 
How  a  Jus-  Notwithstanding  that  treason,  and  mis-prislon  of  trea- 

tice  shall  pro.  son,  are  not  within  the  letter  of  the  Commission  of  the  Peace, 
char  e"of  tre«  inasmuch  as  they  are  against  the  peace  of  the  King,  and 
son.  of  the  realm,  any  Justice  of  the  Peace  may,  either  upon  his 

own  knowledge,  or  the  complaint  of  others,  cause  any  per- 
son to  be  apprehended  for  any  such  offence.  And  such  Jus- 
tice may  take  the  examination  of  the  person  so  apprehended, 
and  the  information  of  all  those  who  can  give  any  material 
evidence  against  him,  and  put  the  same  in  writing,  and  also 
bind  over  such  who  are  able  to  give  any  such  evidence,  to 
the  Court  of  gaol  delivery ;  and  certify  his  proceedings  to 
such  Court.  He  must  also  commit  the  prisoner  to  gaol,  for 
Justices  of  the  peace  cannot,  by  any  means,  let  bail,  in  a 
case  of  treason. 

Bare  words  do  It  seems  to  be  clearly  agreed  at  this  day,  that  bare 
not  amount  to  words  spokeu,  do  not  amount  to  treason,  but  are  only  a  high 

trsasou.  .  . 

misdemeanor. 

No  accessa-  In  high  treason  there  are  no  accessaries,  but  all  are 

bu7an  are^^°  P^^"^'P^^^ '  therefore,  whatsoever  actor  consent  will 
principals.     make  a  man  accessary  to  a  felony  before  the  Act  done,  the 
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same  will  make  him  a  principal  in  case  of  high  treason.  5 
Burn's,  481-3. 

Mis-prision  of  treason,  in  legal  understanding  signifies 
when  one,  knowing  of  any  treason,  though  no  party  or  con- 
senter  to  it,  yet  conceals  it,  and  doth  not  reveal  it  in  con- 
venient time.    Id.  487. 

Note.  The  proceedings  by  and  before  Justices,  on  an 
information  of  any  treason,  will  be  similar  to  those  in  cases 
of  capital  felonies,  and  for  which,  see,  respectively,  Titles, 
— Information,  Warrant,  Examination,  Commitment.  .* 

— m — 
TREASURERS,  (couNxr.) 

By  the  5  W.  4,  c.  13.  4  V.  385.  The  Grand  Jury, 
in  each  of  the  several  counties  and  districts,  except  the 
county  of  Halifax,  shall,  annually,  at  the  Court  of  General 
Sessions  held  for  said  county  or  district,  present  to  the  said 
Court  of  Sessions,  the  names  of  three  fit  and  proper  persons 
being  freeholders  in  such  county  or  district,  one  of  whom  the 
said  Court  shall  appoint  to  be  a  Treasurer  for  the  said  county 
or  district  for  the  year  ensuing,  who  shall  forthwith  enter 
into  a  bond  to  the  King,  with  sureties  to  the  satisfaction  of 
the  said  Court,  for  the  faithful  performance  of  the  duties  of 
the  said  office,  and  who  shall  thereupon  be  sworn  to  the  due 
execution  of  the  said  duties,  and  be  invested  with  all  powers 
and  trusts  herein  after  mentioned.  Temporary, 

— m — 

TREASURY  NOTES,  see  Titles,-— FORGERY  and 
LARCENY. 

 m  

TRESPASSES. 

In  treating  of  the  matters  which  fall  within  this  Title, 
an  arrangement  of  them  under  the  follwing  divisions,  will, 
it  is  thought;  be  found  convenient. 

I.  Regulations  concerning  Fences,  and  of  the 
Recovery  or  Damages  for  Trespasses  by 
Cattle. 
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II.    Impounding  Cattle  trespassing,  and  herein  of 
Rescue,  Pound  Breach  and  Replevin. 
ni.    Regulations  concerning  Cattle  going  at  large, 
IV.    Destroying  Fences,  Walls,  &c. 
V.    Trespasses  on  Commons. 
VI.    Persons  Trespassing  on  enclosed  Ground. 
VII.    Trespasses,  by  cutting  down,  injuring,  or  car- 
rying AWAY  Trees. 
VIIL    Proceedings  after  Judgment  against  a  Tres- 
passer. 


Wliatf&iscss 
shall  be  law 
ful. 


Proceedings, 
where  cattle 
break  enclo- 
sures and  do 
•damage. 


Building  and 
maintaining 
fences  be- 
tween adjoin- 
ing lands. 


I.    Regulations  concerning  Fences,  and  of  the  recovery 
of  Damages  for  Trespasses  by  Cattle. 

By  the  Statute  of  the  3  G.  4,  c.  32.  3  V.  136.  "  All  fen- 
ces belonging  to  any  inclosed  lands  shall  be  built  or  made 
with  stones,  pickets,  boards,  logs,  poles,  brush,  or  posts  and 
rails,  unless  the  lands  are  bounded  by  ponds,  unfordable  ri- 
vers, or  the  sea,  or  surrounded  by  good  and  sufficient  hedges  ; 
and  such  fences  and  hedges  shall  be  at  least  four  feet  and  a 
half  high,  except  on  the  peninsula  of  Halifax,  where  four  feet 
in  height  shall  be  adjudged  a  legal  fence  under  this  Act ;  and 
if  any  damage  be  done  by  breaking  such  inclosures  and  de- 
stroying any  of  the  product  thereof,  by  horses,  sheep,  hogs, 
and  neat  cattle,  if  such  enclosures  shall  at  the  time  of  such 
damage  be  enclosed  by  a  good  and  sufficient  fence  agreeably 
to  this  law.  in  the  judgment  of  the  fence  viewer  who  is  here- 
by appointed  to  view  the  same,  the  owner  of  such  cattle  so 
trespassing  shall  pay  to  the  party  injured  the  value  of  all 
such  damages,  to  be  ascertained  on  an  appraisement  thereof 
by  three  credible  persons  living  in  the  neighbourhood,  being 
first  sworn  before  one  of  Her  Majesty's  Justices  of  the  Peace 
in  the  county  where  such  lands  lie,  truly  to  value  the  same  ; 
and  in  case  the  owner  of  the  said  cattle  or  hogs  shall  refuse 
to  pay  the  value  of  such  appraisement,  upon  notice  thereof 
given  to  him,  the  injured  party  may  have  and  maintain  his 
action  therefor,  before  any  one  or  more  Justices,  or  before 
the  Inferior  Court  of  Common  Pleas,  according  to  the  value 
of  such  damage." 

Sec.  2.  The  proprietor  of  any  field  adjoining  to  ano- 
ther, enclosed  and  improved,  shall  build  up  and  maintain  his 
part  or  portion  of  fencing,  with  a  good  and  sufficient  fence 
of  four  feet  and  a  half  high,  on  that  part  of  such  land  as 
is  adjoining  to  his  own  ;  and  in  case  he  neglects  so  to  do 
within  the  space  of  ten  days  after  notice  given  him,  it  shall 
be  lawful,  and  any  one  of  the  fence  viewers  upon  applica- 
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tion  being  made  to  him,  in  such  case,  is  hereby  empower- 
ed, forthwith,  to  cause  such  deficient  fence  to  be  raised  or 
made,  or  otherwise  to  repair  any  fence  ah-eady  made,  if  in 
his  judgment  the  same  is  insufficient ;  and  the  person  or 
persons  that  of  right  ought  to  build  and  maintain  the 
same,  shall  pay  double  the  costs  and  charges  expended  for 
the  closing  thereof ;  and  in  case  of  refusal,  such  fence  view- 
er may  recover  the  same  by  action  on  the  case,  according  to 
the  value,  in  manner  aforesaid.  Provided  always,  that  no 
fence  viewer  shall  be  allowed  more  than  three  shillings  per 
day,  in  his  account,  for  his  own  trouble  and  time  expended 
therein.  And  if  any  fence  viewer,  when  notified,  shall 
neglect  his  duty  herein,  he  shall  forfeit  forty  shillings  for 
every  offence. 

[By  the  9  G.  4,  c.  12.  4  V.  29.  The  fence  viewer 
may  build  or  repair  the  fence,  after  three  days  notice,  in- 
stead of  ten  days  mentioned  in  this  clause.] 

Sec.  3.    Provided,  that  nothing  herein  contained  shall  Fence  need 
be  construed  to  extend  to  compel  any  owner  or  proprietor  of  kept 
any  wood,  barren,  or  burnt  land,  and  not  under  improve-  ren^orburnr 
ment,  to  make  any  part  of  the  fence  against  or  on  the  said  land. 
wood,  barren,  or  burnt  land,  any  law  or  usage  to  the  con- 
trary notwithstanding. 

Sec.  15.    Such  rivers,  creeks,  bays,  harbours,  and  in-  What  rivers, 
lets  of  the  sea  only  shall  be  deemed  sufficient  and  lawful  ^® 
fences,  as  in  the  judgment  of  the  fence  viewers  of  the  town-  sufficien7  * 
ship  or  place  where  such  lands  lie,  shall  be  sufficiently  deep  fence, 
and  inaccessible  to  prevent  the  passing  of  cattle.  Tempo- 
rary. 

In  amendment  of  this  last  clause,  and  also  of  the  pre- 
ceding regulations  relating  to  damage  done  by  cattle  break- 
ing into  enclosures,  the  Statute  of  the  6  W.  4,  c.  40.  4  V.  Application 
46,  enacts,  "  That  if  any  person  or  persons  shall  feel  ag-  to  Sessions 
grieved  with  the  judgment  given  by  the  fence  viewers,  under  mem^o^a"'^^" 
the  fifteenth  clause  of  the  said  Act  hereby  amended,  or  shall  fence  viewer, 
desire  to  obtain  the  judgment  and  decision  of  the  Court  of 
General  Sessions,  instead  of  the  fence  viewers,  then,  and 
in  either  of  such  cases,  it  shall  be  lawful  for  such  person  or 
persons  to  make  application  to  the  General  Sessions  of  the 
peace,  in  and  for  the  county  or  district  wherein  such  fence 
viewers  may  have  authority,  and  hereupon,  it  shall  be  law- 
ful for  the  said  General  Sessions  to  enquire  into  the  subject 
matter  of  such  application,  and  upon  hearing  the  parties  in- 
terested, and  examination  of  witnesses,  to  make  such  order 
and  judgment,  in  respect  to  such  application,  as  may  be 
deemed  by  the  said  Court  to  be  just,  and  reasonable ;  and 
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the  order  and  judgment  of  the  said  Court  shall  be  binding 
and  conclusive  upon  all  fence  viewers,  and  other  parties  in- 
terested or  concerned. 
When  owner        Sec.  2.    In  every  case  where  any  damage  shall  be  done 
be^liablVfor'*  enclosed  lands  of  any  person  or  persons,  by  any  horse, 

damage  done  cattle,  sheep,  or  swine,  breaking  through  the  fences  enclos- 
by  them,  al-  }ng  g^ch  lands,  the  owner  or  owners  of  the  horse,  cattle, 
ofa"fe^nce^is    sheep,  or  swine,  shall  be  liable  for  the  damage  so  done,  un- 
defective.      der  the  said  Act  hereby  amended,  in  case  that  part  of  the 
fence  whereon  the  said  horse,  cattle,  sheep,  or  swine  have 
made  a  breach,  shall  be  a  lawful  fence,  notwithstanding 
some  other  part  of  the  fences  surrounding  said  enclosed  lands 
may  not  be  a  lawful  fence. 
♦Owner  of  cat-        See.  3.    The  owner  or  owners  of  any  horse,  cattle, 
tie,  liable  for  gj-jeep  or  swine  breakina:  through  any  division  fence  which 

damage  on        ,        '  ,  i    n  i     i         i  .  •         i  i 

lands  of  ano-  the  said  owner  or  owners  shall  be  bound  to  repair  and  keep 
ther,  through  up,  shall  be  liable  for  the  damage  done  by  such  horse  cattle, 
fect°of"epa^r-  ^hecp,  or  swine,  upon  the  land  of  any  other  person  or  per- 
jng  division  SOUS,  enclosed  or  partly  enclosed  by  such  division  fence,  not- 
fence.  withstanding  the  same  may  not  be  a  lawful  fence.  Annual. 

Recovering  By  Sec.  12  of  the  beforementioned  Act  of  the  3  G.  4, 

damages  not  c.  32.  In  all  cascs  whcrc  a  trespass,  or  supposed  trespass, 
before^  a" ^jfs^  ^'^^^^  ^^^^  ^^^^  Committed  by  horses,  neat  cattle,  sheep, 
tice.  goats  or  swine,  and  that  the  value  of  the  damage,  alleged  to 

be  suffered,  shall  not  exceed  the  sum  of  three  pounds,  the 
same  shall  be  heard  and  tried  before  one  or  more  Justices  of 
the  Peace,  who  shall  summon  the  parties  before  him  orlhem, 
and  proceed  thereon,  as  in  cases  of  debt,  to  determine  the 
amount  of  the  damages  and  cost,  and  give  judgment  accord- 
ingly. 

Limitation  of  By  the  4  &  5  G.  4,  c.  8.  3  V.  182.  It  is  enacted,  that 
prosecutions,  jt  ghall  be  lawful  for  any  person  or  persons  entitled  thereto, 
to  commence  prosecutions  under  the  aforesaid  Act  of  the  3 
G.  4,  c.  32,  at  any  time  within  one  year  from  the  time  of  the 
committing  of  the  offence.  [The  duration  of  this  Act  is  not 
limited.] 

Directions,  By  the  provision  in  the  first  clause  of  the  first  mention- 

ed Act,  relative  to  the  fence  viewer  recovering  the  sum  ex- 
pended by  him  for  making  up  any  delinquent's  proportion  of 
a  division  fence,  is  to  be  understood,  that  if  such  expense 
does  not  exceed  three  pounds,  it  may  be  recovered  by  the 
fence  viewer,  before  one  Justice,  in  the  same  manner,  and 
by  the  same  forms,  as  private  debts  are  now  recovered  before 
a  Justice.  If  such  expense  exceeds  that  amount,  it  must  be 
sued  for  in  the  Supreme  Court. 

With  regard  to  the  actions  mentioned  in  one  of  the  be- 
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fore  recited  clauses,  to  recover  damages  not  exceeding  three 
pounds,  for  trespasses  done  by  cattle,  the  proceedings  and 
Forms  will  be  the  same  as  in  suits  for  the  recovery  of  private 
debts  before  a  Justice,  and  for  which,  see  Title — Summary 
Trials. 

IL    Impounding  Cattle  Trespassing  ;  and  herein, — of 
Rescue,  Pound  Breach,  and  Replevin. 

By  Sec.  4,  of  the  aforesaid  Act  of  the  3  G.  4,  c.  32.  Impounding 
If  any  damaafe  shall  be  done  by  breaking  any  enclosure,         J."*^  „ 

11.      •  rxi  J     i.  *u        r    u  u  proceedings 

and  destroymg  any  of  the  product  thereof,  by  any  horses,  thereon, 
sheep,  goats,  swine,  or  neat  cattle,  it  shall  be  lawful  for  the 
person  or  persons,  whose  fence  or  fences  shall  have  been  so 
broken,  and  whose  enclosures  shall  have  received  such  dam- 
age, to  cause  the  said  horses,  sheep,  goats,  swine,  or  neat 
cattle,  to  be  impounded,  until  the  owner  or  owners  of  such 
cattle,  so  trespassing,  shall  claim  the  same  ;  and  the  keeper 
shall  cause  the  same  to  be  cried  or  advertised  in  three  of  the 
most  public  places  in  the  township  or  settlement  wherein  the 
trespass  shall  be  committed,  as  soon  as  may  be,  in  order 
that  the  person  or  persons  injured  may  proceed  against  the 
said  owner  or  owners  of  such  horses,  sheep,  goats,  swine, 
or  neat  cattle  refusing  to  pay  the  damages  done  by  their  said 
horses,  sheep,  goats,  swine,  or  neat  cattle,  as  is  directed  by 
the  first  clause  of  this  Act ;  and  the  owner  or  owners  of  such 
horses,  sheep,  goats,  swine,  or  neat  cattle,  as  is  directed  by 
the  first  clause  of  this  Act ;  and  the  owner  or  ow^ners  of  such 
horses,  sheep,  goats,  swine,  or  neat  cattle,  shall  pay  to  the 
keepers  of  the  pound,  over  and  above  the  damages  which 
shall  be  adjudged  to  have  been  done  by  the  said  horses,  sheep, 
goats,  swine,  or  neat  cattle,  for  the  support  of  the  same,  for 
each  and  every  day  the  same  shall  have  been  impounded,  one 
shilling  for  each  and  every  horse  and  head  of  neat  cattle,  and 
sixpence  for  every  sheep,  goat  or  swine  ;  and  if  the  owners 
thereof  shall  refuse  to  pay  the  same  to  the  keeper  of  the 
pound,  together  with  the  charge  of  crying  or  advertising  the 
same,  within  eight  days  after  the  same  shall  be  impounded, 
the  said  horse  or  horses,  neat  cattle,  sheep,  goats  or  swine, 
shall  be  publicly  sold,  and  the  money  arising  from  such  sale, 
after  deducting  therefrom  the  pay  of  the  keeper  for  support- 
ing them,  and  the  damage  done  by  the  horse  or  horses,  neat 
cattle,  sheep,  goats  or  swine,  the  remainder  shall  be  paid  to 
the  owner ;  and  if  no  owner  shall  appear  within  thirty  days, 
then  to  the  overseers  of  the  poor  for  the  township  or  settlement 
wherein  the  trespass  has  been  committed." 
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Rescuing  cat-  Sec.  5.  If  any  person  or  persons  shall  rescue  any  svv'ine, 
tie  in  custody  j^Qj-ggg  gheep,  ffoats,  or  neat  cattle,  from  any  hoereave  or 

for  trespass.        ,       '  ^'  P .      '  '  ,      i       rv.  , 

other  person  driving  toe  same  to  the  pound,  the  oiienders 
shall  forfeit  and  pay  for  such  rescue,  the  sum  of  twenty  shil- 
lings, over  and  above  all  damages  that  may  be  sustained  by 
the  trespass  of  such  swine,  horses,  sheep,  goats  or  neat  cattle  ; 
which  penalty  and  damages  shall  be  recovered,  by  the  oath 
of  one  credible  witness,  before  any  one  Justice,  and  to  be  le- 
vied by  warrant  of  distress,  and  sale  of  the  offender's  goods 
Breaking       and  chattels.    And  if  any  person  or  persons  shall  make  any 
pound.          breach  of  the  said  pound,  or  shall,  by  any  other  indirect 
means,  deliver  any  swine,  horses,  sheep,  goats  or  neat  cat- 
tle, out  of  the  same,  the  person  or  persons  so  offending, 
being  duly  convicted  thereof  before  any  two  Justices  of  the 
Peace,  shall  forfeit  and  pay  five  pounds  ;  to  be  levied  as 
aforesaid  ;  and  the  said  penalties  for  every  rescue  and  pound- 
breach, shall  be  paid  to  the  Overseers  of  the  poor  for  the 
township  or  settlement  in  which  the  offence  shall  have  been 
committed,  for  the  use  of  the  poor  of  such  township  or  set- 
tlement, after  deducting  the  charges  of  repairing  any  such 
breach  of  the  pound. 
Replevying,          Sec.  13.    In  all  such  cases  where  it  may  be  necessary, 
and  proceed-  the  Justices  of  the  Peace  shall  grant  replevins,  and  take  se- 
ings  thereon,  ^^^'^^y  f^j,  prosecuting  the  same  with  effect,  within  a  term 
Form  of  writ       exceeding  seven  days,  which  replevins  shall  be  in  the 
of  Replevin,   form  following, — "  You  are  hereby  commanded  to  replevy 
to  A.  B.  his  ,  which  C.  D.  unjustly,  as  is  alleged,  de- 
tains, under  pretence  of  having  committed  a  trespass,  not 
exceeding  the  sum  of  three  pounds ;  and  also  to  summon 
the  said  C.  D.  to  be  and  appear  before  me,  the  —  day  of 

 ^  at  —  o'clock  in  the  ,  there  to  answer  such  things 

as  shall  be  objected  against  him  by  the  said  A.  B.  Witness 

my  hand  and  seal,  this  —  day  of  ,  A.  D.  ,"  and 

shall  hear  the  merits  of  the  case  between  the  parties,  and 
shall  give  judgment  and  grant  execution,  as  in  cases  of  debt ; 
and  shall  receive  no  more  or  greater  fees  than  Justices  of 
the  Peace  have  been  heretofore  allowed  in  such  cases. 
Commitment  By  the  3  W.  4,  c.  3.  4  V.  193.  it  is  enacted,  that  upon 
&'^'^^on"faM  any  conviction  under  the  fifth  Section  of  the  aforesaid  Act 
^  Lf^'dist'r'ess  of  the  3  G.  4,  c.  32,  before  any  Justice  or  Justices  of  the 
Peace,  of  any  person  or  persons  for  rescuing  any  swine,  hor- 
ses, sheep,  goats,  or  neat  cattle,  from  any  hogreave  or  other 
person  driving  the  same  to  pound,  or  for  any  breach  of  pound, 
or  delivery  of  any  animal  or  animals  aforesaid  out  of  the  same, 
upon  and  under  the  warrantor  execution  issuing  upon  such 
conviction,  the  offender  or  offenders,  for  want  of  goods  or 
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chattels  of  him  or  them  to  be  found,  to  satisfy  the  aniouiU 
specified  in  such  warrant  or  execution,  with  the  fees  there- 
on, shall  be  committed  to  gaol,  there  to  remain  until  he  or 
they  shall  pay  such  amount  and  fees,  or  otherwise  be  dis- 
charged by  the  order  of  such  Justice  or  Justices  before  whom 
the  conviction  shall  have  taken  place,  and  such  Warrant  or 
Execution  shall  specify  to  that  effect. 

Sec.  2.  It  shall  be  lawful  for  such  Justice  or  Justices, 
to  discharge  such  offender  or  offenders  from  gaol,  upon  its 
being  made  to  appear  to  him  or  them,  that  such  offender  or  * 
offenders  is  or  are  wholly  unable  to  pay  such  amount  and 
fees,  and  hath  not  been  guilty  of  any  fraud  to  escape  pay- 
ment thereof.  Annual. 

The  proceedings  and  Forms  for  the  recovery  of  the  be-  Directions, 
fore  mentioned  penalties,  for  rescue  and  pound  breach,  will 
be  the  same,  until  after  Conviction,  as  in  other  ordinary 
cases  of  prosecutions  before  Justices,  to  recover  penalties, 
and  will  be  found  under  the  respective  Titles, — Information, 
Summons,  Conviction. 

The  form  of  a  Warrant  to  levy  the  penalty,  on  a  con- 
viction for  either  of  the  said  offences,  will  be  found  at  the 
end  of  the  Title.  As  it  is  directed  that  upon  a  replevin 
the  merits  shall  be  heard  and  determined,  and  execution  be 
granted,  as  in  cases  of  debt,  suitable  directions  as  to  the 
hearing  of  any  such  case  of  replevin,  and  the  Form  of  an 
execution,  will  be  found  under  the  Title, — Summary  Trials. 

III.    Regulations  concerning  cattle  going  at  large. 

By  Sec.  6,  of  the  aforesaid  Act  of  the  3  G.  4.  c.  32.  Making  regu- 
The  General  Sessions,  in  the  several  counties  and  districts,  lotions  to  pre- 
are  empowered  and  directed  to  make  regulations  for  prevent-  g^.  *^^P^^^" 
ing  trespasses  by  horses,  swine,  sheep,  goats,  and  neat  cattle, 
going  astray,  or  at  large,  in  manner  as  shall  be  most  agree- 
able to  the  county,  or  districts,  or  townships  therein. 

Sec-  7.    If  any  person  shall  trPiOSgress  any  regulations  -pine  for 
made  by  the  Justices  in  the  Sessions  as  aforesaid,  for  the  transgressing 
preventing  of  trespasses  as  aforesaid,  he  shall  be  subject  to  regulations, 
a  fine  not  exceeding  forty  shillings  ;  to  be  recovered  on  com- 
plaint or  information,  before  any  two  Justices  of  the  Peace 
for  the  county  wherein  the  offence  shall  have  been  commit- 
ted, or  before  the  Sessions  in  the  said  county. 

[In  amendment  of  this  clause  it  is  enacted  by  the  2  offenders 
Vic.  c.  41,  Sess.  1839.    That  it  shall  and  may  be  lawful  convicted— 
for  the  two  Justices,  upon  conviction  of  any  offender,  under  ^^•'•'^"^ 
such  seventh  clause  or  section  of  the  said  Act,  to  issue  a 
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be  issued  warrant  of  distress  against  the  goods  and  chatties  of  such 
against  ihem  offender,  for  the  amount  of  the  fine  adjudged,  and  costs,  and 
if  no  goods  and  chattels,  or  not  sufficient  goods  and  chattels 
to  satisfy  such  warrant,  can  be  found,  then  to  direct  and 
order  such  offender  to  be  committed  to  jail  for  a  period  not 
less  than  ten  nor  more  than  fifteen  days. 
Seizing  and  Sec.  8.    It  shall  be  lawful  for  any  person  whatsoever, 

selling  swine  to  take  and  seize  all  swine  and  goats  going  at  large  wdthin 
going  at  large        township  or  settlement,  and  upon  proof  thereof  on  the 
^  oath  of  one  credible  witness,  before  any  one  Justice  of  the 

Peace  for  the  county  or  district  in  which  such  township  or 
settlement  shall  be  situated,  the  same  shall  be  by  him  de- 
clared forfeited  ;  one  third  of  the  value  of  which,  to  be  paid 
to  the  prosecutor,  and  the  remainder  to  and  for  the  use  of 
the  township  or  settlement  wherein  the  same  shall  have  been 
seized  and  taken,  and  shall  be  accordingly  disposed  of  by 
him,  for  their  use.  Provided,  the  General  Sessions  shall 
not  have  made  regulations  to  the  contrary,  under  the  pro- 
visions of  this  Act. 

The  proceedings  and  Forms,  for  the  recovery  of  the 
penalty  of  forty  shillings,  mentioned  in  the  foregoing  seventh 
clause  of  the  3  G.  4,  c.  32,  will  be  the  same,  until  convic- 
tion, as  in  other  prosecutions  before  Justices  to  recover  pen- 
alties, and  will  be  found  under  the  respective  Titles, — In- 
formation, Summons,  Conviction. 


Directions. 


IV.    Destroying  Fences,  Walls,  &c. 


„   .  .  Sec.  9,  of  toe  last  mentioned  Act.     If  any  person  or 

Punishment  /     /  i    •  •  *  •  ^  i  • 

for  injuring  or  persons  (not  bemg  the  proprietor  or  proprietors,  or  having 
?emovingfen-  legal  authority,)  shall  throw  down  or  remove  any  fence  or 
ces,  &c.  stone  wall,  or  any  part  thereof,  enclosing  any  parcel  of 
ground  within  this  Province,  or  shall  carry  away  any  rails, 
posts,  gates,  bars,  boards,  or  any  other  materials  whereof 
fences  are  made,  or  shall  level  any  ditches,  or  cut  down  any 
hedges,  such  person  or  persons  shall,  upon  conviction  there- 
of before  the  General  Sessions  of  the  Peace,  or  before  any 
Court  of  Record  within  this  Province,  (over  and  above  the 
damages  given  to  the  party  injured,)  forfeit  and  pay  a  sum 
not  exceeding  ten  pounds  ;  one  half  to  His  Majesty  for  the 
support  of  the  government  of  the  Province,  and  the  other 
half  to  the  prosecutor;  and  if  such  person  or  persons  shall 
be  unable  to  pay  the  same,  he  or  they  shall  be  committed  to 
the  house  of  correction  or  gaol,  there  to  be  kept  to  hard  la- 
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hour  for  two  months,  or  to  be  whipped  at  the  discretion  of 
the  Court. 

Sec.  22.    If  any  person  or  persons  shall  cut,  pull  down,  rail 

•   •  -r       ^  n  r  c       '  ingor  wall  oi 

damage,  or  injure,  any  raihng,  stonewall,  or  fence  of  any  gifeg  of  pubii 
kind,  placed  on  the  side  or  sides  of  any  public  square,  bridge,  square,bridge 
or  causeway,  throughout  the  Province  ;  such  person  or  per- 
sons,  for  each  and  every  offence,  shall  forfeit  and  pay  a  pe- 
nalty not  less  than  five  shillings,  nor  greater  than  forty  shil- 
lings, the  same  to  be  recovered  as  directed  in  and  by  the 
twentieth  section  of  this  Act,  and  shall  be  expended  by  the 
proper  officer  or  officers,  in  repairing  the  damage  and  injury 
so  done. 

Note.  As  to  proceedings  for  the  recovery  of  penalties, 
under  this  clause,  see  the  observations  and  directions  con- 
cerning the  said  twentieth  section,  at  the  close  of  the  seventh 
division. 

V.    Trespasses  on  Comsions. 

By  Section  14  of  the  same  Statute  last  mentioned. 
Any  person  or  persons  who  shall  cut  or  carry  away  any 
soil  or  sods,  from  off  any  common  in  the  province,  whereby 
the  pasturage  shall  be  injured,  or  the  ground  defaced,  he  or 
they  shall,  on  conviction,  forfeit  and  pay  for  every  such  of- 
fence, a  sum  not  exceeding  twenty  shilhngs  ;  to  be  recover 
ed  on  due  proof  before  any  one  Justice  of  the  Peace,  and  be 
for  the  use  of  the  prosecutor ;  and  in  case  the  party  convict- 
ed shall  be  unable  to  pay  the  fine  imposed,  it  shall  be  lawful 
for  such  Justice  to  commit  him  to  the  common  gaol  of  the 
county,  there  to  remain  for  eight  days,  or  until  he  pay  such 
fine." 

Note.  On  a  complaint  of  this  offence,  a  formal  infor- 
mation in  writing  need  not  be  taken,  but  a  summons  may 
be  immediately  issued,  according  to  the  general  form  under 
the  title — Summons. 

The  course  of  proceeding  after  conviction,  and  the  pu- Writ  of  ex 
nishment  here  prescribed,  are  altered  by  the  Statute  of  the^"^'°"" 
4  and  5  G.  4,  c.  8,  3  V.  182,  by  which  it  is  provided  that 
"  in  all  cases  of  the  recovery  before  one  Justice,  of  any  sum 
of  money,  under  the  Act  of  the  3  G.  4,  c.  32,  executions 
shall  issue  as  in  other  cases  of  debt."  See  the  last  division 
under  this  title.  The  same  form  of  execution,  therefore, 
must  be  issued  on  a  conviction  for  this  offence,  and  the  same 
subsequent  proceedings,  take  place,  as  are  set  forth,  respect- 
ing debts,  under  the  title — Summary  Trials* 
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VI.    Persons  Trespassing  on  Enclosed  Ground. 

By  Sec.  19  of  the  aforesaid  Act  of  the  3  G.  4,  32,— 
^'  If  any  person  or  persons  shall  be  found  trespassing  in  any 
meadow,  garden,  orchard,  or  fenced  field,  under  cultivation 
or  improvement,  in  any  township  or  place  in  this  Province, 
with  a  gun  or  othervt^ise,  unless  by  leave  of  the  owner  or 
occupier,  he  or  they,  for  every  such  offence,  shall  forfeit 
and  pay  a  sum  not  exceeding  ten  shillings,  nor  less  than  five 
shillings,  with  costs  ;  to  be  recovered  on  due  proof  before 
any  Justice  of  the  Peace  of  the  county  or  district  in  v/hich 
such  meadow,  orchard,  garden,  or  fenced  field  shall  be,  one 
half  for  the  owner  or  occupier  of  the  land,  and  the  other 
half  for  the  poor  of  the  township  or  place  where  the  tres- 
passes shall  be  committed. 
Directions.  As  prosecutions  under  this  clause  may  be  considered 

chiefly  in  the  nature  of  civil  suits  by  the  owners  of  the  land, 
to  recover  compensation  for  the  damage  done,  especially  as 
the  subsequent  Statute  of  the  4  &  5  G.  4,  c.  8,  provides, 
that  upon  a  recovery,  the  same  Execution  shall  issue  as  in 
cases  of  "  other  debts,"  it  does  not  seem  requisite  on  a  com- 
plaint of  this  offence,  that  the  Justice  should  take  any  for- 
mal information  in  writing,  but  he  may  immediately  issue  a 
Summons  against  the  party  complained  of,  a  Form  of  which 
will  be  found  at  the  end  of  the  Title. 

The  form  of  the  Writ  of  Execution,  and  the  other 
proceedings  after  judgment,  will  be  the  same  as  in  cases  of 
debt.  See  the  observations  at  the  close  of  the  preceding 
division,  which  observations  equally  apply  on  a  conviction 
for  the  present  offence. 

VII.    Trespasses  BY  Cutting  Down,  Injuring,  OR  Carry  . 

ING  AWAY  Trees.  ^'l 

Ml 

Cutting  down  ^^^^  mentioned  Act,  "If  any  person 

or  injunng  or  pcrsous  shall  cut  down  or  injure  any  tree  or  trees  growing 
trees  on  pri-  i\^q  lands  of  any  person  or  persons,  within  any  township 
vate  lands.  ^^^^^  ^j^.^  Province,  or  carry  the  same  away,  without 
his  or  their  leave,  he  or  they,  for  every  such  offence,  shall 
forfeit  and  pay  a  sum  not  exceeding  forty  shillings,  nor  less 
than  five  shillings,  for  each  and  every  tree  so  cut  and  carried 
away,  with  costs ;  to  be  recovered,  on  due  proof,  before  any 
Justice  of  the  Peace  for  the  county  or  district  in  which  such 
lands  lie  ;  one  half  for  the  use  of  the  owner  of  the  land,  and 
the  other  half  for  the  poor  of  the  township  or  place  where 
the  trespass  shall  be  committed. 
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Sec.  21.  If  any  person  or  persons  slrall  cut  down  or  Cutting  down 
iniure  any  tree  or  trees,  planted  for  ornament,  or  left  grow-  injuring 

.J  ^  K  I  II-  I  ornamental 

ing  on  the  sides  of  any  of  tne  public  squares,  streets,  or  pub-  ti-ees,  on  sides 
lie  highways  in  this  Province,  he  or  they  shall  pay  for  each  of  public 
and  every  ornamental  tree,  so  cut  down  and  injured,  forty 
shillings,  to  be  applied  by  the  person  or  persons  having  the 
care  or  management  of  such  public  square,  street,  or  high- 
way, in  replacing  or  planting  other  ornamental  trees  on  the 
sides  thereof;  to  be  recovered  in  the  King's  name;  by  such 
ways  and  means  as  are  provided  in  and  by  the  nineteenth 
section  of  this  Act.  Provided  always,  that  nothing  herein 
contained  shall  extend,  or  be  construed  to  prevent  any  Over- 
seer of  the  Highways,  under  the  order  and  direction  of  the 
Court  of  General  Sessions  of  the  Peace,  from  removing  and 
taking  away  any  tree  or  trees,  so  planted  or  left  growing  for 
ornament  as  aforesaid,  as  may  be  injurious  to  the  said  pub- 
lic squares,  highways,  or  streets." 

By  the  2  W.  4,  c.  30.  4  V.  157.  It  is  enacted,  that  Limitation  of 
no  fines  or  penalties,  exceedin'2f  in  the  whole  the  sum  of  five  f^""^'^'"  ^"^^ 

to  D6  rccovGr* 

pounds,  shall  be  imposed  under  the  twentieth  section  of  the  ed  before  one 
aforesaid  Act  of  the  3  G.  4,  c.  32,  by  any  Justice  of  the  Justice. 
Peace,  against  any  person  or  persons  whomsoever,  for  any 
one  offence  for  which  he  or  they  shall  be  convicted.  An- 
nual. 

With  regard  to  prosecutions  under  the  before  recited  Directione. 
twentieth  section  of  the  said  kci  of  the  3  G.  4,  c.  3*2,  the 
same  observations  will  apply  as  have  been  made  at  the  close 
of  the  preceding  division.  As  there  observed,  such  prose- 
cutions are  to  be  considered  chiefly  in  the  nature  of  civil 
suits,  and  therefore,  on  a  complaint  of  the  offence  mention- 
ed in  the  said  section,  a  summons  may  be  forthwith  issued, 
similar  to  the  Form  at  the  end  of  the  Title.  The  execution 
and  subsequent  proceedings  will  be  the  same  as  in  cases  of 
debts,  and  v»'ill  be  found  under  the  Title,— Summary  Trials. 

As  the  prosecutions  under  the  before  recited  twenty  first 
section  of  the  same  Act,  are  to  be  in  the  name  of  the  King, 
they  may  be  instituted  on  the  complaint  of  the  person  having 
the  care  of  the  public  ground,  or  highway,  or  of  any  other 
person  who  will  inform  and  sue.  It  seems  difficult  to  give 
any  satisfactory  directions  as  to  the  mode  of  prosecution  and 
the  Forms  to  be  used  for  the  recovery  of  penalties  under  this 
Section,  as  the  prosecutions  must  be  in  the  name  of  the 
King,  and  yet  it  is  directed  by  the  subsequent  Statute,  al- 
ready referred  to,  of  the  4  &  5  G.  4,  c.  8,  that  in  all  cases 
where  a  recovery  shall  be  had  before  one  Justice,  for  any 
sum  of  money  under  the  Act,  of  which  this  twenty-first 
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Section  is  a  part,  "  tlie  same  shall  be  l-evied  in  the  same 
manner  as  in  cases  of  ether  debts,  and  by  the  form  of  Exe- 
cution now  in  use."  The  proceedings  and  the  Forms,  be- 
fore conviction,  may  indeed  be  the  mme  as  in  other  cases  of 
penalties  to  the  King,  and  will  be  found  under  the  respec- 
tive Titles, — Information,  Summons,  Conviction.  If  the 
same  Form  of  Execution  is  considered  proper,  as  in  cases 
of  debts,  such  Form  will  be  found  under  the  Title, — Sum- 
mary Trials, 

YIIL    Proceedings  after  Judgment  against  a  Trp^s- 

PASSER, 

L'Tevied  a«  ^^'^  4  &  5  G.  4,  c.  8.  3  V.  182.    In  alf  cases^ 

in  cases  of  wherc  a  recovery  shall  be  had  before  one  Justice  of  the  Peaces- 
debts,  for  any  sum  of  money,  by  virtue  of  the  Act  of  the  3  G.  4,  Ce 
32,  the  same  shall  be  levied  and  collected  in  the  same  man- 
ner as  in  eases  of  other  debts  recoverable  before  one  Justice, 
and  by  the  form  of  execution  now  in  use  ;  and  the  defendant 
or  defendants  &hali  be  liable  to  be  imprisoned,  for  want  ot 
goods  and  chattels  under  such  execution^  as  in  cases  of  other 
debts  as  aforesaid.  Temporary, 

Summons  for  cutting  d  01071  and  carrying  away  Trees ;  oti 
the  3  G.  4,  e.  32.  Sec.  20. 

County  of)        To  A.  B.,  one  of  the  Constables  of  the- 

5  township  of  ,  in  the  said  county. 

You  are  hereby  commanded  to  summon  A.  C,  of  

in  the  said  county,  yeoman,  to  appear  before  me,  A.  M.,. 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county,  on  —  next,  the  —  day  of  — - — ,  at  —  o'clock  in 
the  forenoon  of  the  same  day,  at  my  dwelling  house  at  — 
in  the  said  county,  to  answer  to  the  suit  of  A.  C,  on  the 
complaint  of  the  said  A.  C,  against  the  said  A.  O.,  for 
cutting  down  and  carrying  away  the  trees  of  the' said  A.  C, 
off  and  from  a  certain  tract  or  piece  of  land  of  the  said  A.  C, 

situate  at  in  the  said  county,  and  which  said  trees 

were  so  cut  down  and  carried  away  by  the  said  A.  O.,  as  is 

alleged,  between  the  —  day  of  ,  last  past,  and  the  — 

day  of  ,  in  this  present  year,  contrary  to  the  Statute  in 

such  case  made  and  provided.  Herein  fail  not,  and  make 
due  return  hereof  to  me,  on,  or  before  the  said  day  first 
mentioned.  Given  under  ray  hand  and  seal,  at  afore- 
said, the  —  day  of  ,  in  the  year  . 

A.  M.,  J.  P. 
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Form  of  a  Warrant  to  lemj  the  Penally,  on  a  Conviction 
for  rescuing  cattle  distrained  for  a  Trespass ;  on  the 
3  G,  4.  c.  32.  Sec.  5,  and  3  fV,  4,  c.  3. 

County  of>        To  A.  B.,  one  of  the  Constables  of  the 
5  township  of   ,  in  the  said  county, 

[Seal.] 

Whereas,  on  the  —  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and   ,  A.  O.  of  , 

in  the  said  County,  yeoman,  was  duly  convicted  by  and 
before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  county,  for  that  he  the  said 

A.  O.,  on  the  —  day  of  ,  at  ,  in  the  said  county, 

did  forcibly  and  unlawfuliy,  and  contrary  to  the  Statute  in 
such  case  provided,  rescue  and  take  away,  from  and  out  of 

the  custody  and  possession  of  A.  C,  of  ,  in  the  said 

county,  yeoman,  certain  cattle,  to  wit,  two  cows,  and  one 
steer,  which  he  the  said  A.  C.  had  distrained  for  trespassing 

and  doing  damage  on  the  land  of  him  the  said  A.  C,  at  

aforesaid,  and  which  cattle  he  the  said  A.  C,  was  then  and 

there  driving  and  taking  to  the  public  pound  at  ,  in  the 

said  county,  to  be  there  impounded  for  such  trespass  and 
damage,  according  to  law  ;  whereby  the  said  A.  O.  hath 
forfeited,  and  hath  by  me,  on  the  said  conviction,  been  ad- 
judged to  pay  the  sum  of  ■,  part  thereof,  to  wit,  twenty 

shillings,  as  and  for  the  penalty  imposed  by  the  said  Statute 
for  the  said  rescue  of  the  said  cattle,  and  the  remainder  be- 
ing the  sum  of  for  the  damages  sustained  by  the  said 

A.  C,  by  reason  of  the  said  trespass  by  the  said  cattle,  pur- 
suant to  the  statute  in  such  case  provided  ;  And  whereas  the 
said  A.  O.  hath  had  due  notice  of  the  said  conviction,  but 
hath  hitherto  altogether  neglected  and  refused  to  pay,  and 
hath  not  yet  paid  the  said  several  sums,  or  any  part  thereof 
respectively  ;  These  are  therefore,  in  Her  Majesty's  name, 
to  command  you  to  distrain  the  goods  and  chattels  of  the 
-said  A.  O.,  and  on  the  goods  and  chattels  so  distrained,  to 
levy  the  said  several  sums  ;  and  if  within  the  space  of  five 
days  next  after  such  distress  by  you  made,  the  said  several 

sums,  making  together  the  amount  of  together  with  the 

reasonable  charges  of  taking  and  keeping  the  said  distress, 
•shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and 
chattels,  and  out  of  the  money  arising  by  such  sale,  that  you 
do  pay  the  said  penalty  of  twenty  shillings,  to  the  Overseers 

of  the  poor  of  the  said  township  of   ,  in  which  the  said 

offence  was  committed,  for  the  use  of  the  poor  for  the  said 
township  ;  and  also  the  said  sum  of  to  the  said  A.  C, 


636 


TRESPASSES. 


being  for  the  damages  as  aforesaid,  returning  to  him  the  said 
A.  O.  the  overplus  on  demand,  the  reasonable  charges  of  tak- 
ing, keeping,  and  selling  the  said  distress  being  first  deducted  ; 
and  if,  upon  diligent  search  by  you  made,  you  cannot  find 
any  goods  or  chattels  of  the  said  A.  O.  whereon  to  levy,  for 
satisfying  the  said  several  sums,  together  with  the  fees  on  this 
warrant,  you  are  hereby  further  commanded  to  take  the  body 
of  the  said  A.  O.  and  to  commit  him  to  the  common  gaol  of 
the  said  county,  there  to  remain  until  he  shall  pay  the  said 

several  sums,  making  together  the  said  amount  of  and 

also  the  fees  aforesaid, or  until  he  shall  otherwise  be  discharged 
from  the  said  gaol  by  me  the  said  Justice  ;  and  for  so  doing 
this  shall  be  your  sufficient  warrant ;  and  certify  to  me  what 
you  shall  have  done  in  the  premises.    Given  under  my  hand 

and  seal,  at  aforesaid,  the  —  day  of  ,  in  the  year 

above  written. 

A.  M.,  J.  P. 

If  the  conviction  is  for  breaking  a  pound,  or  delivering 
cattle  out  of  the  same  by  any  indirect  means,  the  foregoing 
warrant  may  readily  be  altered  and  filled  up  according  to  the 
facts  of  the  case. 


VAGRANTS. 

1.    Who  shall  be  deemed  Vagrants,  Idle  and 
Disorderly  Persons,  &c. 

II.  Of  their  Apprehension,  Examination,  and 

Punishment. 

III.  Neglect    of    Duty    concerning  Vagrants, 

Rescuing  them,  or  Assisting  their  Es- 
cape, &c. 

IV.  Punishment  for  Lodging  Vagrants. 

V,    Charges  of  their  Conveyance  and  Mainte- 
nance, 
VI.  Appeal. 
VII.    Treble  Costs, 

f.    Who  shall  be  deemed   Vagrants,  Idle  and  Dis- 
orderly Persons,  6lc. 

By  the  33  G.  2,  c.  1,  Sec.  2.  1  V.  42,  which  relates  only 
to  the  town  of  Halifax. — It  shall  be  lawful  for  the  Justices  of 
ihe  Peace  in  their  General  Sessions,  or  for  any  one  Justice 
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out  of  Court,  to  send  and  commit  to  the  said  house  of  correc- 
tion, to  be  kept,  governed  and  punished,  according  to  the 
rules  and  orders  thereof,  all  disorderly  and  idle  persons,  and 
such  who  shall  be  found  begging,  or  practising  any  unlawful 
games,  or  pretending  to  fortune  telling,  common  drunkards, 
persons  of  lewd  behaviour,  vagabonds,  runaways,  stubborn 
servants  and  children,  and  persons  who  notoriously  mispend 
their  time,  to  the  neglect  and  prejudice  of  their  own  or  their 
family's  support,  upon  due  conviction  of  any  of  the  said  of- 
fences or  disorders.  Perpetual. 

This  clause  is  extended  throughout  the  Province,  by  the 
32  G.  3,  c.  5.  1  V.  293,  by  which  it  is  enacted,  "  That  it  shall 
be  lawful  for  the  said  Justices  in  their  Sessions,  or  for  anyone 
Justice  out  of  Court,  in  any  of  the  counties  or  districts  in  the 
Province,  to  commit  to  such  work  houses  or  houses  of  cor- 
rection, all  or  any  person  or  persons  of  the  description  men- 
tioned  in  the  second  clause  of  the  Act,  hereby  altered  and 
amended  in  the  manner  specified  in  the  said  clause,  which  is 
hereby  extended  to  the  whole  Province."  Perpetual. 

Note. — The  work  houses,  or  houses  of  correction  men- 
tioned in  this  clause,  are  buildings  of  that  description,  which 
the  Justices  in  the  Sessions,  and  the  Grand  Jury  ,are  authorised 
to  provide  in  the  several  counties  and  districts.  See  Titls,- — 
Bridewell, 

By  the  14  &  15  G,  3,  c.  5.  1  V.  186.  All  soldiers  be-  Soldiers,  Sea- 
lonsin^  to  His  Majesty's  troops  in  this  Province,  or  seamen        of  the 

•         u  1        •       *  r  TT-    Tvyf  •    .  ^      1  •  Navy,  and 

or  marmers  belongmg  to  any  oi  riis  Majesty  s  snips  or  ves-  certain  others 
sels,  who  shall  be  travelling  or  wandering  within  the  said  travelling 
Province,  and  shall  not  have  a  Pass  from  the  commanding  p^g^,^"^  ^ 
officer  of  the  regiment,  company,  or  ship  or  vessel  to  which 
they  belong  ;  and  ail  idle  and  wandering  persons  who  shall 
not  have  a  pass  or  testimonial  from  some  J  ustice  of  the  Peace 
setting  forth  the  place  from  whence  such  soldier,  seaman,  or 
mariner,  or  siich  other  idle  and  wandering  person  shall  have 
come,  and  the  place  to  which  they  are  to  pass ;  every  such 
soldier,  mariner,  or  seaman,  or  other  person,  shall  be  deemed 
idle  and  disorderly  persons,  and  shall  be  proceeded  against  as 
hereinafter  directed. 

Sec.  2.    All  persons  who  run  away,  or  threaten  to  run  who  shall  be 
away  and  leave  their  wives  or  children  upon  any  township,  deemed  idle 
and  all  persons  who  unlawfully  return  to  such  township  or  ly  ^pfrsons^^' 
place  from  where  they  have  been  legally  removed,  by  order  a"nd  how  to 
of  two  Justices  of  the  Peace,  without  bringing  a  certificate  punished, 
from  the  township  whereunto  they  belong ;  and  all  persons 
who,  not  having  wherewith  to  maintain  themselves,  live  idle, 
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and  refuse  to  work  for  the  usual  wages ;  and  all  persons  go- 
ing about  to  beg  alrns,  shall  be  deemed  idle  and  disorderly 
persons  ;  and  it  shall  be  lawful  for  any  Justice  of  the  Peace  to 
commit  such  offenders,  (being  convicted  in  his  own  view,  or 
by  confession,  or  by  the  oath  of  one  credible  witness,)  to  pri- 
son, or  to  tho  house  of  correction,  there  to  be  kept  to  hard 
labor  for  any  time  not  exceeding  one  month. 

NoTK.  A  lunar  month  of  twenty  eight  days  is  here 
meant,  which  a  month  always  means  unless  otherwise  expres- 
sed. The  warrant  of  commitment  must  specify  a  definitive 
time,  which  must  never  exceed  twenty-eight  days.  8ee  5 
Burn's,  492. 

XL    Of  their  Appkehension,  Examination,  and  Punish- 
ment. 


Appj-ehend-  gg^  3  q£      g^^^^^  j^g^  nientioned  Statute,     It  shall 

ing  onendera.  1     ^      ,  ^   r  1        1     rr     1  •         1  • 

be  lawiul  lor  any  persons  to  apprehend  oilenders  against  this 
Act,  and  convey  to  some  Justice  of  the  Peace,  the  persons  so 
apprehended,  to  be  proceeded  against  as  is  herein  after  di- 
rected ;  and  in  case  any  constable,  or  other  such  officer,  re- 
fuse or  neglect  to  use  his  best  endeavours  to  apprehend  or 
convey  to  some  Justice,  any  such  offender,  it  shall  be  deemed 
a  neglect  of  duty,  and  he  shall  be  punished  as  is  herein  after 
directed  ;  and  in  case  any  other  person,  charged  by  any  Jus- 
tice so  to  do,  refuse  or  neglect  to  use  his  best  endeavours  to 
apprehend  and  deliver  to  tfie  Constable  or  such  other  officer, 
or  to  carry  such  offender  before  some  Justice,  where  no 
officer  can  be  found,  being  convicted  upon  view,  or  by  the 
oath  of  one  witness,  before  a  Justice,  he  shall  forfeit  ten 
shillings,  to  the  use  of  the  poor  of  the  township  ;  to  be  le- 
vied by  distress  and  sale  of  goods  by  warrant  from  any  Jus- 
tice. 

Searching  for  Sec.  4.  Any  oce  or  more  Justice  of  the  Peace,  on  re- 
deserters  and  ceiving  information  that  deserters,  or  any  idle^nd  disorder- 
disorderly      j    persQ^s  aj-e  in  any  place  within  his  or  their  jurisdiction, 

persons,  ap-  .         ,  .  .    •  r  11  i 

prehending  shall  issue  his  or  their  warrant  to  the  constables  to  search 
and  examin-  for  aod  apprehend  such  deserters,  or  idle  and  disorderly  per- 
ingthera.  go^s ;  and  in  case  any  person  appreliended  upon  any  such 
search,  be  charged  befoie  such  Justice  or  Justices  with 
being  a  deserter  from  His  Majesty's  navy  or  army,  or  an 
idle  and  disorderly  person,  or  with  suspicion  of  felony,  (al- 
though no  direct  proof  be  then  made  thereof,)  to  examine 
such  person,  not  only  as  to  the  place  from  whence  he  came 
and  where  he  was  last  legally  settled,  but  also  as  to  his 
manner  of  livelihood  ;  the  substance  of  which  examination 
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shall  be  put  in  writing  and  be  signed  by  the  person  so  ex- 
amined ;  and  the  said  Justice  or  Justices  shall  sign  the  same, 
and  transmit  it  to  the  next  General  Sessions  of  the  peace  for 
the  county^  or  Special  Sessions  for  the  district  where  such 
Justice  or  Justices  reside,  to  be  filed  and  kept  on  record ; 
and  if  such  person  m^ake  it  not  appear  to  such  Justice  or  Jus- 
tices, that  he  is  not  a  deserter,  and  that  he  has  a  lavv^ful  way 
of  getting  his  livelihood,  by  labour  or  otherwise,  or  procure 
not  some  responsible  housekeeper  to  appear  to  his  character, 
and  give  security  for  his  appearance  before  such  Justice  or 
Justices  at  some  other  day,  (in  ease  the  same  be  required,) 
to  commit  such  person  to  some  prison  or  house  of  correction , 
for  any  time  not  exceeding  fourteen  days,  and  in  the  mean 
time  to  order  the  Overseers  of  the  poor  o-f  the  township  or 
place  in  which  such  person  is  apprehended,  to  insert  an  ad- 
vertisement in  the  public  newspaper,  describing  such  suspi- 
cious person,  and  any  thing  found  upon  him,  or  in  his  cus- 
tody, and  which  he  is  suspected  not  to  have  come  honestly 
by,  and  mentioning  the  place  to  which  such  person  is  com- 
mitted, and  specifying,  when  and  where  such  person  is  to 
be  again  brought  before  the  said  Justice  or  Justices,  to  be 
examined  ;  and  if  no  accusation  be  then  laid  against  him^ 
such  person  snail  be  discharged,  or  otherwise  dealt  with  ac- 
cording to  law." 

By  the  26  G.  3,  c.  6.  1  V.  256.  All  disorderly  and  Binding  out 
beggarly  persons,  who  shall  be  found  strolling  in  any  part  of  garJanf  oth! 
this  Province,  and  who,  on  examination  before  three  Justices  disorderly 
of  the  Peace,  shall  not  be  able  to  shew  any  visible  means  persons, 
whereby  he  or  they  obtain  a  sober  and  honest  livelihood,  it 
shall  be  lawful  for  such  Justices,  to  commit  such  person  or 
persons  to  the  next  gaol  or  bridewell,  and  to  provide  a  mas- 
ter or  mistress  for  such  person  or  persons,  and  to  execute  an 
indenture  or  indentures  in  the  usual  form,  to  bind  such  per- 
son or  persons  to  any  master  or  mistress  Vi^ho  shall  appear  to 
hire  him  or  them,  for  such  term  of  time,  and  on  such  condi- 
tions as  such  Justices  in  their  discretion  shall  think  fit,  not 
exceeding  seven  years  ;  and  all  persons  receiving  indentures 
as  aforesaid,  shall  be  entitled  to  the  entire  service  and  la- 
bour of  the  person  or  persons  so  indented  or  bound,  and 
may  sell  or  assign  the  unexpired  term  of  such  servant  or  ser- 
vants, and  the  assignee  or  purchaser  shall  be  as  fully  entitled 
to  the  entire  service  and  labour  of  such  servant,  as  the  per- 
son who  assigned  the  same.  Provided  such  assignment  shall 
be  made  in  the  presence  of,  and  with  the  approbation  of 
three  Justices  of  the  Peace,  and  surety  given,  if  required, 
not  to  carry  such  servant  out  of  the  Px"ovince.  FerpetuaL 
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Directions. 


Examination^        By  the  32  G.  3,  c.  5.  Sec.  5.  1  V.  294.    The  Jus- 
settLne'^nt^  ''^  ^'^^^     ^^^^  Peace  committing  any  offender  to  a  work-house, 
or  house  of  correction,  shall  examine  him  or  her,  as  to  his 
or  her  place  of  settlement,  if  any,  and  note  the  same  in  the 
warrant  of  commitment.  Perpetual. 

The  Forms  for  the  apprehension,  examination,  and  com- 
mitment of  a  vagrant  or  disorderly  person,  under  any  of  the 
before  mentioned  Acts,  will  be  found  at  the  close  of  the  Title. 
The  fine  of  ten  shillings,  mentioned  in  Sec.  3,  first  recited 
under  this  division,  must  be  sued  for  and  recovered  in  the 
same  manner  as  in  other  ordinary  cases  of  prosecuting  for  pe- 
nalties, the  requisite  directions  and  Forms  in  which  cases  will 
be  found  under  the  respective  Titles, — Information  ;  Sum- 
mons ;  Conviction  ;  Distress. 

III.    Neglect  of  D[tty  concerning  Vagrants,  Rescuing 
THEM,  OR  Assisting  their  Escape. 

By  Sec.  5,  of  the  before  mentioned  Act  of  the  14  &  15 
G.  3,  c.  5, — ^-  If  any  constable  or  other  officer,  or  master  of 
any  house  of  correction,  be  negligent  of  his  duty  in  the  ex- 
ecution of  this  Act,  or  in  case  any  person  disturb  the  execu- 
tion of  this  Act,  or  rescue  any  person  apprehended,  or  pass- 
ing by  virtue  thereof,  or  be  assisting  to  his  escape,  and  be 
convicted  thereof,  upon  the  oath  of  one  credible  witness,  be- 
fore one  Justice  of  the  Peace,  where  such  offence  is  commit- 
ted, the  person  so  offending,  for  every  such  offence  shall  for- 
feit any  sum  not  exceeding  five  pounds,  nor  less  than  ten 
shillings,  to  the  use  of  the  poor  of  the  township ;  to  be  levied 
by  distress  and  sale  of  the  offender's  goods,  by  warrant  from 
such  Justice  ;  and  if  sufficient  distress  cannot  be  found,  it 
shall  be  lawful  for  such  Justice  to  commit  the  persons  so  of- 
fending to  prison,  or  to  the  house  of  correction,  there  to  be 
kept  to  hard  labour  for  any  time  not  exceeding  two  months." 

With  regard  to  prosecutions  for  the  recovery  of  penalties 
under  the  foregoing  clause,  the  general  directions  will  apply, 
and  the  general  Forms  can  readily  be  made  to  serve,  which 
are  contained  under  the  respective  Titles, — ^Information  ; 
Summons  ;  Conviction  ;  Distress ;  Commitment. 

IV.    Punishment  for  Lodging  Vagrants. 

By  Sec  6  of  the  said  last  mentioned  Act,—"  If  any  per- 
son shall  knowingly  permit  any  deserter,  or  idle  and  wander- 
ing servant  or  vagabond,  to  lodge  in  his  or  her  house,  barn, 
or  other  out  hou.se,  or  buildings,  and  shall  not  apprehend 
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and  carry  such  deserter,  or  idle  servant  or  vagabond,  before 
some  Justice,  or  give  notice  to  some  constable  or  other  of- 
ficer so  to  do,  such  person,  being  thereof  convicted,  either 
on  confession,  or  upon  oath  of  one  credible  witness,  before 
a  Justice,  where  such  ofifence  is  committed,  shall  forfeit  any 
sum  not  exceeding  forty  shillings  nor  less  than  ten  shillings  ; 
one  moiety  to  the  informer,  and  the  other  moiety  to  the 
poor  of  the  township ;  to  be  levied  by  distress  and  sale  of 
goods,  by  warrant  from  such  Justice  ;  and  if  any  charge  be 
brought  upon  any  township  or  place  by  means  of  any  such 
offence,  the  same  shall  be  answered  to  the  said  township,  by 
such  offender,  and  be  levied  by  distress  and  sale  of  goods ; 
and  if  sufficient  distress  cannot  be  found,  such  offender  shall 
be  committed  to  prison,  or  to  the  house  of  correction,  by  the 
Justice,  for  any  time  not  exceeding  one  month. 

Such  directions  as  are  suitable,  and  the  requisite  Forms, 
which  can  be  filled  up  so  as  to  serve,  in  prosecutions  upon 
the  foregoing  clause,  will  be  found  under  the  respective 
Titles, — Information,  Summons,  Conviction,  Distress,  Com- 
mitment. 

V.    Charges  of  their  Conveyance  and  Maintenance. 

By  Sec.  3,  of  the  same  Act  last  mentioned,  In  case 
any  person,  not  being  a  constable,  or  officer,  apprehend  any 
deserter,  or  idle  wandering  servant,  or  other  person,  and 
deliver  him  to  a  constable,  or  convey  him  to  a  Justice,  or  if 
any  constable  so  apprehend  and  convey  such  deserter  or  idle 
wandering  servant,  it  shall  be  lawful  for  such  Justice  to  re- 
ward any  such  constable,  by  making  an  order  under  his 
hand  and  seal  on  the  treasurer  of  the  county,  to  pay  ten 
shilHngs  to  the  person  so  apprehending  him,  on  producing 
such  order  and  giving  a  receipt  ;  and  the  Justices  at  the 
General  Sessions  shall  allow  the  same  to  such  treasurer,  in 
his  accounts,  upon  his  producing  the  vouchers  aforesaid." 

By  Sec.  5,  of  the  Statute  already  mentioned,  of  the  HowofTend- 
32  G.  3,  c.  5.    "  When  any  person  committed  as  above,  ers  shall  be 
shall  be  unable  to  labour,  by  reason  of  sickness  or  otherwise,  work^  houaV. 
or  that  his  or  her  earnings  shall  be  found  insufficient  for  his 
or  her  support,  if  such  person  shall  have  a  legal  settlement  in 
any  township  within  the  county  where  such  w^ork  house  may 
be  situated,  the  expense  of  keeping  and  maintaining  sucli 
offender,  or  such  part  thereof  as  may  exceed  the  amount  of 
his  or  her  earnings,  shall  be  defrayed  by  the  township  to 
which  such  offender  may  belong,  and  shall  be  paid  by  the 
Overseers  of  the  poor  of  such  township,  on  the  certificate 
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of  the  Clerk  of  the  Peace,  by  order  of  the  Justices  in  their 
Sessions,  that  such  expense  has  been  fairly  incurred  ;  and  in 
case  such  offender  shall  have  no  legal  settlement  in  any 
township  within  the  county,  the  expense  of  maintaining  him 
or  her,  or  the  part  thereof  exceeding  the  amount  of  his  or 
her  earnings,  shall  be  defrayed  by  said  county  ;  and  the 
Justice  of  the  Peace  committing  any  offender,  shaH  examine 
him  or  her  as  to  his  or  her  place  of  settlement,  if  any,  and 
note  the  same  in  the  Warrant  of  Commitment. 

VI.  Appeal. 

By  Sec.  8,  of  the  said  last  mentioned  Act.  "  Any 
person  or  persons  aggrieved  by  any  act  of  any  Justice  or 
Justices  of  the  Peace,  out  of  Sessions,  in  or  concerning  the 
execution  of  this  Act,  may  appeal  to  the  next  General  Ses- 
sions of  the  Peace  for  the  county  or  district,  giving  reason- 
able notice  thereof,  whose  order  thereon  shall  be  final." 

VII.    Treble  Costs. 

By  Sec.  11,  of  the  same  Act,  "Persons  sued  for  any 
thing  done  in  the  execution  of  this  Act,  may  plead  the  gene- 
ral issue,  and  give  the  special  matter  in  evidence,  and  if  the 
action  terminates  in  their  favour,  they  shall  have  treble 
costs. 

Order  for  payment  of  Reward  for  apprehending  a  Va- 
grant;  pursuant  to  the  14  ^  15  G.  3,  c.  5.  1  V.  186. 

County  of  |        To  A.  T.y  Treasurer  of  the  said  county. 

[Seal.] 

Whereas  it  duly  appears  unto  me,  A.  M.,  Esquire, 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  county,  that  A.  O.,  an  idle  and  wandering  person,  was 
found  wandering  and  begging,  [or  as  the  case  shall  be,]  in 

the  township  of  ,  in  the  said  county,  which  said  A.  O., 

was  this  day  apprehended  and  brought  before  me,  by  A.  I., 

of  ,  yeoman,  in  order  to  be  dealt  withal  according  to 

law,  I  do  hereby  order  you  to  pay  unto  the  said  A.  I.,  as  a 
reward  for  apprehending  and  bringing  before  me,  the  before 
named  idle  and  wandering  person,  the  sum  of  ten  shillings, 
upon  the  said  A.  I.,  producing  and  deHvering  to  you  this 
order,  and  giving  unto  you  his  receipt  for  the  same.  Given 

under  my  hand  and  seal,  at  in  the  said  county,  the  — 

day  of  ;  in  the  year  . 
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Warrant  to  search  for  and  apprehend  Deserters,  and  Idle 
and  Disorderly  persons;  pursuant  to  the  14  ^  15 
G.  3.  c.  5. 

County  of)        To  A.  C,  one  of  the  Constables  of  the 

5  township  of  ,  in  the  said  county,  and  to 

the  other  Constables  of  the  said  township. 
[Seal.] 

Whereas  information  hath  been  given  to  me  A.  M., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  county,  that  certain  deserters,  or  idle  and  dis- 
orderly persons,  are  lurking  or  wandering  about  within  the 

said  township  of  in  the  said  county  ;  you,  and  every 

of  you,  are  hereby  required,  in  Her  Majesty's  name,  com- 
manding and  taking  to  your  assistance,  sufficient  men  with- 
in the  said  township,  (who  are  hereby  required  to  assist 
you  accordingly,)  to  make  a  general  search  throughout  the 
said  township,  for  the  finding  and  apprehending  of  deserters 
and  idle  and  disorderly  persons  ;  and  such  as  you  shall  so 
find  upon  such  search,  you  are  to  bring  forthwith  before  me, 
or  some  other  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  county,  to  be  dealt  with  according  to  law. 
Herein  fail  you  not.    Given  under  my  hand  and  seal,  at 

 in  the  said  county,  the  —  day  of  ,  in  the  year 

of  our  Lord  , 

A.  M.,  J.  P. 

Examination  of  a  Vagrant, 

County  of)        The  examination  of  A.  O.,  an  idle  and 
5  disorderly  person,  taken  before  me,  A.  M., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  county,  the  —  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  . 

The  said  A.  O.,  on  his  said  examination  saith,  that  he 

was  born  at   in  ,  [and  so  proceed  to  trace  out 

the  history  of  his  life,  so  far  as  to  ascertain  the  place  in  which 
he  was  last  legally  settled,  and  also  to  his  manner  of  liveli- 
hood.] 

Taken  and  signed,  the  day  and  year  ^  A.  O. 

first  above  written,  before  me,    >      his  X  mark. 
A.  M.,  J.  P.  ) 

The  Form  of  the  conviction  of  any  person  as  a  vagrant, 
or  an  idle  and  disorderly  person,  can  be  framed  from  the 
general  Form  given  under  the  Title, — Conviction. 
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Commitment  of  an  Idle  and  Disorderly  Pei^son  to  a  Prison^ 
or  House  of  Correction;  under  the  14  ^  15  G.  3.c.  5. 

County  of  >        To  A.  C  ,  one  of  the  Constables  of  the 

5  township  of  ,  in  the  said  county,  and  to 

the  keeper  of  the  house  of  correction  at  in  the  said 

county. 

Whereas  A.  O.,  was  this  day  duly  convicted  before 
nie  A.  M.,  Esquire,  one  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  county,  of  being  an  idle  and  dis- 
orderly person,  for  that  he  on  the  — day  of  ,  in  the  year 

of  our  Lord  ,  at  in  the  township  of  ,  in 

the  said  county,  did  go  about  from  door  to  door,  and  did 
place  himself  in  streets,  highways,  and  passages,  to  beg  and 
gather  arms  in  the  said  township,  in  which  the  said  A.  O., 
then  dwelt,  [or  as  the  circumstances  of  the  case  may  be,] 
contrary  to  the  form  of  the  Statute  in  such  case  made  anci 
provided  ;  and  the  said  A.  O..  not  having  made  it  to  ap- 
pear to  me,  that  he  has  a  lawful  way  of  getting  his  liveli- 
hood, by  labour  or  otherwise,  he  the  said  A.  O.,  was  by 
me  adjudged  to  be  committed  for  the  said  offence  to  the 

house  of  correction  at  in  the  said  county,  there  to  be 

kept  to  hard  labour  for  days,  [or  one  month,  as  the 

case  may  be,]  according  to  the  Form  of  the  said  Statute ; 
These  are  therefore  to  command  you  the  said  constable,  to 
convey  the  said  A.  O.,  to  the  said  house  of  correction,  and 
him  to  deliver  to  the  keeper  thereof,  together  with  this  war- 
rant. And  I  do  hereby  command  you  the  said  keeper,  to 
receive  the  said  A.  O.,  into  your  custody,  in  the  said  house 
of  correction,  and  him  there  safely  keep  to  hard  labour,  for 

the  space  of   .    And  for  so  doing  this  shall  be  your 

sufficient  warrant.    Given  under  my  hand  and  seal,  at  

in  the  said  county,  the  —  day  of  ,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  . 

Note.  If  there  is  no  house  of  correction,  the  party 
may  by  the  terms  of  the  Act,  be  committed  to  prison,  that 
is  to  the  common  gaol.  By  the  32  G.  3,  c.  5,  1  V,  293. 
The  Justices  in  General  Sessions,  with  the  concurrence  of 
the  Grand  Jury,  may  appropriate  a  part  of  the  county  or 
district  gaol  as  a  house  of  correction  or  work  house,  for 
which  at  large,  see  Title, — Bridewell,  The  period  of  com- 
mitment, according  to  the  words  of  the  Act,  cannot,  in 
any  case,  exceed  one  month  of  twenty  eight  days. 

- — m — 
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I.    Search  Warrant. 
11.    Warrant' TO  Apprehend. 

I.    Search  Warrant. 

A  general  warrant  to  search  in  all  suspected  places,  is  General 
not  good,  but  only  to  search  in  such  particular  places  where  ^30^1101^^- 
the  party  assigns,  before  the  Justice,  his  suspicion,  and  the  fui. 
probable  cause  thereof ;  for  these  warrants  are  judicial  acts, 
and  must  be  granted  upon  examination  of  the  fact.  Searches 
made  by  pretence   of  such  general  warrants,  give  no  more 
power  to  the  officer  or  party  than  what  they  may  do  by  law 
without  them. 

Likewise  upon  a  hare  surmise,  a  Justice  cannot  make 
a  warrant  to  break  any  man's  house,  to  search  for  a  felon,  or 
for  stolen  goods. 

But  in  case  of  a  complaint,  and  oath  made  of  goods  Searching 
stolen,  and  that  the  party  suspects  that  goods  are  in  such  »"spected 
house,  and  shews  the  cause  of  his  suspicion,  the  Justice  of 
the  Peace  may  grant  a  warrant  to  search  in  those  suspected 
places  mentioned  in  his  warrant,  and  to  attach  the  goods 
and  the  party  in  whose  custody  they  are  found,  and  bring 
them  before  him  or  some  other  Justice  of  the  Peace,  to  give 
an  account  how  he  came  by  them,  and  farther  to  abide  such 
order  as  to  law  doth  appertain. 

It  is  fit  that  the  warrant  express  that  search  be  made  in  Time  of 
the  day  time  ;  and  though  they  are  not  unlawful  without  ^^^^^^'"8- 
such  a  restriction,  yet  they  are  very  inconvenient  without  it. 
But  in  case,  not  of  probable  suspicion  only,  but  of  positive 
proof  thereof,  it  is  right  to  execute  the  warrant  in  the  night 
time,  lest  the  offender's  and  goods  also  be  gone  before  the 
morning.  ^  ^ 

Furthermore,  such  warrant  ought  to  be  directed  to  the  ^arr^R  1^*^11  all 
constables,  or  other  public  officers,  and  not  to  any  private  be  directed, 
person  though  it  is  fit  the  party  complaining  should  be  pre- 
sent and  assistant,  because  he  knows  his  goods.    5  Burn^s, 
lOS-9. 

With  regard  to  the  execution  of  the  warrant,  whether  Entering 
the  stolen  goods  are  in  a  suspected  house  or  not,  the  officer  5° "rcV"the 
and  his  assistants,  in  the  day  time,  may  enter,  the  doors  doors  being 
being  open,  to  make  search,  and  it  is  justifiable  by  the  °P^"- 
warrant. 

If  the  door  be  shut,  and  upon  demand  it  be  refused  to  ^'^g^^^^"^^^ 
be  opened  by  them  within,  if  the  stolen  goods  be  in  the  admittance' 
house,  tlie  ofTiccr  may  break  open  the  door. 
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If  the  goods  be  not  in  the  house,  yet  it  seems  the  offi- 
cer is  excused  that  breaks  open  the  door  to  search,  because 
he  searched  by  warrant,  and  could  not  know  whether  the 
goods  were  there,  till  search  made :  but  it  seems  that  the 
party  that  made  the  suggestion  is  punishable  in  such  case  ; 
for  as  to  him,  the  breaking  of  the  door  is,  in  the  event,  law- 
ful, or  unlawful,  to  wit,  lawful  if  the  goods  are  there,  un- 
lawful, if  not  there. 

On  the  return  of  the  warrant  executed,  the  Justice  hath 
these  things  to  do. 

As  touching  the  goods  brought  before  him,  if  it  appears 
they  were  not  stolen,  they  are  to  be  restored  to  the  possessor  ; 
if  it  appear  they  were  stolen,  they  are  not  to  be  delivered 
to  the  proprietor,  but  deposited  in  the  hands  of  the  sheriff 
or  constable,  to  the  end  the  party  robbed  may  proceed,  by 
indicting  and  convicting  the  offender,  to  have  restitution. 
Proceedings  As  touching  the  party  that  had  the  custody  of  the 

as  to  party  in  goods  ;  if  they  Were  not  stolen,  then  he  is  to  be  discharged  ; 
whose  posses-  g^Qig^-,  but  not  by  him,  but  by  another,  who  sold  and  deli- 
found.  vered  them  to  him,  if  it  appear  that  he  was  ignorant  that  they 

were  stolen,  he  may  be  discharged  as  an  offender,  and  be 
bound  over  to  give  evidence  as  a  witness  against  him  that 
sold  them  ;  if  it  appear  he  was  knowing  they  were  stolen,  he 
must  be  committed  or  bound  over  to  answer  the  felony. — . 
5  Burn's,  109,  110. 

As  to  warrants  to  search  for  stolen  goods  in  cases  of 
summary  prosecutions  before  Justices^for  stealing,  see  divi- 
sion v.,  under  Title — Larceny. 

Information  of  Goods  being  Stolen,  and  of  Supposed 
Place  of  Concealment. 

County  of  >        The  information  and  complaint  of  A.  I.,  of 

5  ,  in  the  said  county  of  ,  yeoman,  made 

on  oath  before  me  A.  M.,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  County,  the  —  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  — — 

The  said  A.  L  saith  that  within  days  last  past,  the 

following  goods  of  him  the  said  A.  I.,  to  wit, — six  silver 
table  spoons,  one  plated  ladle,  and  one  pair  of  plated  candle- 
sticks, have,  by  some  person  or  persons  unknown,  been  fe- 
loniously taken,  stolen,  and  carried  away  out  of  the  house 

of  the  said  A.  L,  at  aforesaid,  in  the  county  aforesaid  ; 

and  that  he  the  said  A.  L  hath  just  cause  to  suspect,  and 
doth  suspect,  that  the  said  goods,  or  part  thereof,  are  con- 
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cealed  in  the  dwelling  house  of  A.  O.,  of  ,  in  the  said 

county,  yeoman. 

And  thereupon  he  the  said  A.  I.  prayeth  that  justice 
may  be  done  in  the  premises. 

Before  me, 

A.  M.,  J.  P. 

Search  Warrant  thereon. 

County  of  >        To  A.  C,  one  of  the  Constables  of  the 
5  township  of  ,  in  the  said  county. 

[Seal.] 

Whereas  it  appears  to  me  A.  M.,  Esquire,  one  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  coun- 
ty, by  the  information  on  oath  of  A .  I.,  of  ,  in  the 

county  aforesaid,  yeoman,  that  the  following  goods,  to  wit, 
six  silver  table  spoons,  one  plated  ladle,  and  one  pair  of 
plated  candlesticks,  of  him  the  said  A.  I.,  have  within  — 
days  last  past,  by  some  person  or  persons  unknown,  been 
feloniously  taken,  stolen,  and  carried  away  out  of  the  house 

of  the  said  A.  I.  at  aforesaid,  in  the  county  aforesaid  ; 

and  1  hat  the  said  A.  I.,  hath  probable  cause  to  suspect,  and 
doth  suspect,  that  the  said  goods,  or  part  thereof,  are  con- 
cealed in  the  dwelling  house  of  A.  O.,  of  ,  in  the  said 

county,  yeoman.  These  are  therefore,  in  the  name  of  our 
Sovereign  Lady  the  Queen,  to  authorise  and  require  you, 
with  necessary  and  proper  assistants,  to  enter  in  the  day 

time  into  the  said  dwelling  house  of  the  said  A.  O.,  at  

aforesaid,  in  the  County  aforesaid  ;  and  there  diligently  to 
search  for  the  said  goods  ;  and  if  the  same  or  any  part  there- 
of shall  be  found,  upon  such  search,  that  you  bring  the  goods 
so  found,  and  also  the  body  of  the  said  A.  O.,  before  me 
or  some  other  of  Her  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  county,  to  be  disposed  of  and  dealt  withal  ac- 
cording to  law.    Given  under  my  hand  and  seal  at  ,  in 

the  said  county,  the  —  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  — 

n.  Warrant  to  Apprehend. 

If  a  Justice  see  a  felony  or  other  breach  of  the  peace  Manner  of 
committed  in  his  presence,  he  may  in  his  own  person,  ap-  apprehending 
prehend  the  felon.    And  so  he  may  by  ivord,  command  any  ^" 
person  to  apprehend  him,  and  such  command  is  a  good  war- 
rant without  writing;  but  if  such  felony  or  breach  of  the 
peace  be  committed  in  his  absence,  then  he  must  issue  his 
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warrant  in  writing.  Concerning  such  warrant,  the  follow- 
ing points  are  requisite  to  be  known. 

1 .  For  lohat  causes  it  may  be  granted. 

2.  What  is  to  be  done  previously  to  granting  it, 

3.  How  far  it  is  grantable  on  Suspicion. 

4.  The  Form  of  it. 

5.  Indorsement  of  a  Warrant  in  another  country. 

1,    For  ivhat  cases  it  may  be  granted. 

There  seems  to  be  no  doubt  but  that  a  warrant  may 
be  lawfully  granted  by  any  Justice,  for  treason,  felony,  or 
any  other  offence  against  the  peace  ;  also  it  seems  clear, 
that  wherever  a  Statute  gives  to  any  one  Justice  a  jurisdic- 
tion over  any  offence,  or  a  power  to  require  any  person  to 
do  a  certain  thing  ordained  by  such  Statute,  it  impliedly 
gives  a  power  to  every  such  Justice  to  make  out  a  warrant 
to  bring  before  him,  any  person  accused  of  such  offence,  or 
compellable  to  do  any  thing  ordained  by  such  Statute  ;  for  it 
cannot  but  be  intended,  that  a  Statute  giving  a  person  juris- 
diction over  an  offence,  doth  mean  also  to  give  him  the  pow- 
er incident  to  all  Courts,  of  compelling  the  party  to  come 
before  him. 

Where  a  sum-        But  in  cases  where  the  King  is  no  party,  or  where  no 
mons  IS  most  corporal  punishment  is  appointed,  as  in  cases  for  servants 
proper.         wages,  and  the  like,  it  seems  that  a  summons  is  the  more 
proper  process,  and  for  default  of  appearance  the  Justice 
may  proceed,  and  so  indeed  often  times  it  is  directed  by 
special  Statutes. 

Indeed,  as  a  warrant  deprives  a  man  of  his  liberty,  a 
summons  only  ought  to  issue  and  not  a  warrant,  without  in- 
formation upon  oath.    5  Burn's,  532-3. 

2.    What  is  to  be  done  previously  to  granting  it. 

It  is  convenient,  though  not  always  necessary,  that  the 
party  who  demands  the  warrant  be  first  examined  on  oath, 
touching  the  whole  matter  whereupon  the  warrant  is  de- 
manded, and  that  such  examination  be  put  into  writing.  5 
Burn's,  533. 

3.    How  far  it  is  grantable  on  Suspicion. 

A  Justice  of  the  Peace  hath  power  to  issue  a  warrant 
to  apprehend  a  person  suspected  of  felony,  before  he  is  in- 
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indicted,  and  though  the  original  suspicion  be  not  in  himself,- 
but  in  the  party  that  prays  the  warrant.  For  the  Justice  ia 
a  judge  of  reasonableness  of  the  suspicion,  and  when  he  has 
examined  the  party  accusing,  touching  the  reasons  of  his  sus- 
picion, if  he  find  the  causes  of  suspicion  to  be  reasonable,  it 
is  now  become  the  Justice's  suspicion  as  well  as  the  party's. 
Yet  since  the  undue  execution  of  this  power  of  the  Justice 
may  prove  so  highly  prejudicial  to  the  reputation  as  well  as 
the  liberty  of  the  party,  a  Justice  cannot  well  be  too  tender 
in  his  proceedings  of  this  kind,  and  seems  to  be  punishable 
not  only  at  the  suit  of  the  King  but  also  of  the  party  grieved, 
if  he  grant  any  such  warrant  groundlessly,  and  maliciously, 
without  such  a  probable  cause  as  might  induce  a  candid  and 
impartial  man  to  suspect  the  party  to  be  guilty. 

But  a  general  warrant,  upon  a  complaint  of  robbery,  io 
apprehend  all  persons  suspected,  and  to  bring  them  before 
a  Justice,  hath  been  ruled  void,  and  false  imprisonment  lies 
against  him  that  issues  such  a  warrant.    5  Burn's,  533-4. 

4.    The  Form  of  it. 

It  is  safe,  but  perhaps  not  necessary,  in  the  body  of  the  piac6,  wliefe' 
warrant,  to  shew  the  place  where  it  was  made  ;  yet  it  seems  made, 
necessary  to  set  forth  the  county  in  the  margin,  at  least  if  it 
be  not  set  forth  in  the  body. 

It  may  be  directed  to  the  sheriff,  bailiff,  constable,  or  to  '^^  whom  w 
any  indifferent  person  by  name,  who  is  no  officer,  for  the  Jus-  ^^^rected. 
tice  may  authorise  any  one  to  be  his  officer  whom  he  pleases 
to  make  such  ;  yet  it  is  not  advisable  to  direct  it  to  the  con- 
stable of  the  precinct  wherein  it  is  to  be  executed,  for  no 
other  constable,  and  much  more  no  private  person,  is  com-' 
pellable  to  serve  it. 

But  in  the  case  of  an  Act  of  Parliament,  it  is  said,  that 
if  the  Act  direct  that  a  Justice  shall  grant  a  warrant,  and  do 
not  say  to  whom  it  shall  be  directed,  by  consequence  of  law 
it  must  be  directed  to  the  constable  ;  and  it  cannot  be  direct^ 
ed  to  the  sheriff,  unless  such  power  be  given  in  the  Act. 

The  warrant  may  be  styled  in  divers  manners  ;  as,-^  in  whose 
1.  In  the  name  of  the  King,  and  yet  the  teste  must  be  under  Name  lo  b®' 
the  name  of  the  Justice  that  grants  it  out.    Or,  2.  It  may  be 
styled  or  made  only  in  the  name  of  the  Justice.    Or,  3.  It 
may  be  made  without  any  style,  and  only  under  the  teste  of 
the  Justice,  or  only  subscribed  by  him. 

Wheresoever  the  warrant  is  made  in  the  King's  name, 
there  it  ought  to  be  directed  to  all  peace  officers,  for  the  King 
is  made  a  party.     And  so  it  may  be  done  in  all  other  war-^ 
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rants,  especially  for  felony,  or  for  the  peace  and  good  behav- 
iour, because  it  is  the  service  of  the  King. 
Cause  of  Regularly,  the  warrant,  especially  if  it  be  for  the  peace 

grantihgWar-  or  good  behaviour,  or  the  like,  where  sureties  are  to  be  found 
Teciair  ^^ta  ^^^"^^^^j  ought  to  Contain  the  special  cause  and  matter 
ted^herein.^'  whereupon  it  is  granted,  to  the  intent  that  the  party  upon 
whom  it  is  to  be  served  may  provide  his  sureties  ready,  and 
take  them  with  him  to  the  Justice,  to  be  bound  for  him  ;  but 
if  the  warrant  be  for  treason,  murder,  or  felony,  or  other  cap- 
ital offence,  or  for  great  conspiracies,  rebellious  assemblies^ 
or  the  like,  it  hath  been  said,  that  it  need  not  contain  any 
special  cause,  but  the  warrant  of  the  Justice  may  be  to  bring 
the  party  before  him,  to  make  answer  to  such  things  or  mat- 
ters generally,  as  shall  be  objected  against  him  on  the  King's 
behalf. 

Name  of  par-  The  warrant  ought  regularly  to  mention  the  name  of 
ty  must  be  the  party  to  be  attached,  and  must  not  be  left  in  sfeneral,  or 
the  Warrant,  with  blanks  to  be  filled  up  by  the  party  afterwards. 

It  may  issue  to  bring  the  party  before  the  Justice  who 
granted  the  warrant,  specially,  and  then  the  ofl^icer  is  bound 
to  bring  him  before  the  same  Justice,  but  if  the  warrant  be 
to  bring  him  before  any  Justice,  then  it  is  in  the  election  of 
the  officer  to  bring  him  before  what  Justice  of  the  county  he 
thinks  fit,  and  not  in  the  election  of  the  prisoner. 
Day  and  year  ought  to  set  forth  the  day  and  year  wherein  it  is 

of  making  made,  that  in  an  action  brought  upon  an  arrest  by  virtue  of  it, 
must  be  stated  appear  to  have  been  prior  to  such  arrest ;  and  also  in 

cases  where  the  Statute  directs  the  prosecution  to  be  within 
such  a  time,  that  it  may  appear  that  the  prosecution  is 
commenced  within  such  time  limited  ;  likewise  where  a  pe- 
nalty is  given  to  the  poor  of  the  parish  where  the  offence 
was  committed. 

Mustbeun-  Finally,  it  ought  to  be  under  tJie  hand  and  seal  of  the 

seal tf  Justice  ^^^^^^^  ^^^^  makes  it  out. 

sea  c   us  ice        ^^^^  warrant  of  a  Magistrate  is  not  returnable  at  any 
WaTrant.  °^   particular  time,  but  continues  in  force  until  it  is  fully  execu- 
ted and  obeyed,  though  it  were  seven  years,  provided  the 
Magistrate  so  long  live. 
Arrest  may  ^  warrant  to  arrest  the  party,  "  to  the  end  that  he  may 

be,  after  the  becomo  bound,  &c.,  to  appear  at  the  next  Sessions,  &.C.," 
ensu*in"^  the^  means  the  next  Sessions  after  the  arrest,  and  not  after  the 
dafe  *of  the^  ^^^e  of  the  warrant.  Therefore  the  officer  executing  it,  may 
Warrant.  justify  an  arrest  after  the  Sessions  next  ensuing  the  date  of 
the  warrant.    5  Burn^s,  534-7. 


WAP^RANT. 


General  Form  of  a  Warrant  to  Arrest. 

County  of )        To  A.  C,  one  of  the  Constables  of  the 

5   township  of  ,  in  the  said  County  of  , 

and  to  all  other  Peace  Officers,  respectively, 
in  the  said  county. 
Forasmuch,  as  A.  I.,  of  ,  in  the  said  county,  yeo- 
man, hath  this  day  made  information  and  complaint  upon 
oath,  before  me,  A.  M.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  county, — [here  state 
the  crime  or  offence,  as  charged  in  the  information.]  These 
are  therefore  to  command  you,  in  Her  Majesty's  name,  forth- 
with to  apprehend  and  bring  before  me  or  some  other  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  county, 
the  body  of  said  A.  O.  to  answer  unto  the  said  complaint, 
and  to  be  further  dealt  withal  according  to  law.    Herein  fail 

you  not.     Given  under  my  hand  and  seal,  at  in  the 

said  county,  the  —  day  of  — — ,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  . 

A.  M.,  J.  R 

5.    Indorsement  of  a  Warrant  in  another  County. 

By  the  54  G.  3,  c.  15.  2  V.  122.  If  any  person  against 
whom  a  warrant  shall  be  issued,  be  out  of  the  jurisdiction  of 
the  Justice  or  Justices  granting  the  warrant,  any  Justice  or 
Justices  of  the  county,  district  or  place  where  such  person 
shall  escape,  go  into,  be,  or  reside,  upon  proof  on  oath  of 
the  hand  writing  of  the  Justice  or  Justices  granting  such 
warrant,  shall  endorse  his  or  their  name  or  names  thereon  ; 
which  shall  be  a  sufficient  authority  to  the  person  bringing 
such  warrant,  and  to  all  other  persons  to  whom  the  same  was 
originally  directed,  to  execute  the  same  in  such  other  county, 
district  or  place,  and  to  carry  the  offender  before  the  Justice 
who  endorsed  the  warrant,  or  some  other  Justice  or  Justices 
of  that  county  or  place,  and  in  case  the  offence  be  bailable, 
and  the  offender  be  ready  and  willing  to  give  bail  for  his  ap- 
pearance at  the  next  sitting  of  the  Supreme  Court,  or  next 
General  Sessions  for  the  county  or  place  where  the  offence 
was  committed,  such  last  mentioned  Justice  or  Justices  shall 
take  bail  accordingly,  and  shall  deliver  the  recognisance,  to- 
gether with  the  examination  or  confession  of  the  offender, 
and  all  other  proceedings  relating  thereto,  to  the  constable  or 
other  person  apprehending  such  offender,  who  shall  (under 
the  penalty  of  ten  pounds)  deliver  over  the  same  to  the  Clerk 
of  the  Supreme  Court,  or  Clerk  of  the  Peace  of  the  county 
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or  district  where  the  offender  is  required  to  appear.  And  if 
the  offence  be  not  bailable,  or  the  offender  shall  not  give  bail 
to  the  satisfaction  of  the  Justice  or  Justices  before  whom  ho 
is  brought,  the  constable  or  other  person  aforesaid  shall  carry 
the  offender  before  a  Justice  of  the  proper  county  or  place 
where  the  offence  was  committed,  there  to  be  dealt  with  ac- 
cording to  law.  Perpetual. 
^a^rthln^bo  '^^^  Justice  indorsing  the  warrrant,  may  (if  he  think 
ejrjfed!*  "  ^0?  o'*^^**  party,  according  as  he  shall  appear  bailable  or 
not  bailable,  upon  the  face  of  the  v/arrant,  to  be  brought  be- 
fore himself,  or  some  other  Justice  or  Justices  of  that  county, 
or  to  be  carried  back  into  the  county  from  whence  the  war- 
rant issued. 

It  has  been  determined,  that  proof  on  oath  of  the  hand 
writing  of  the  Justice  who  granted  the  warrant,  made  before 
the  Justice  of  any  other  county  to  whom  the  same  was  ten- 
dered for  indorsement,  is  sufficient  to  oblige  him  to  indorse 
the  same  for  execution  within  his  jurisdiction.  The  Justice 
by  whom  the  original  warrant  is  issued,  has  a  discretion  to  ex- 
ercise upon  the  matter  submitted  to  him ;  but  the  Magistrate 
who  merely  endorses  the  warrant  of  another,  is  not  answer- 
able for  the  legality  of  it,  which  remains  at  the  hazard  of  him 
who  first  granted  it,    5  Bmii'S,  537-8. 

The  Indorsement  may  be  in  the  following  Form, 

County  of  }        Fouasmuch  as  proof  upon  oath  hath  been 
^  made  before  me,  A.  R.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  county 

of  ,  that  the  name  A.  M.,  is  the  hand  writing  of  the 

Justice  of  the  Peace  within  mentioned  ;  I  do  hereby  autho- 
rise A.  C,  who  bringeth  to  me  this  warrant,  and  all  other 
persons  to  whom  the  said  warrant  is  directed,  to  execute 

the  same  within  the  said  county  of  -.    Given  under  my 

hand,  the  —  day  of  ,  in  the  year  . 

A.  R.,  J.  P. 

Concerning  the  execution  of  this  Warrant,  see  Title, 
— Arrest. 


V^TEIGHTS  ANDMEASURES. 

Standards  of  By  the  32  G.  2,  c.  21.  1  V.  32.    All  weights  and  mea- 

Weights  and  sures  used  in  this  Province,  shall  be  according  to  the  stand- 
ard of  the  Exchequer  of  England  ;  and  the  Treasurer  of  the 


Measures, 
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Province,  as  soon  as  may  be,  shall  procure  a  sett  of  mea- 
sures, long,  liquid,  and  dry,  and  a  sett  of  brass  weights  and 
scales,  and  until  such  weights  and  measures  shall  arrive,  the 
weights  at  His  Majesty's  Ordnance  Store  shall  be  the  Stand- 
ard. And  the  Clerks  of  the  market  for  each  town  shall  pro- 
cure therefrom  a  sett  of  weights  according  to  such  Standard, 
which  shall  remain  with  them  as  assay  weights,  and  shall  be 
marked  with  the  letters  Gii. :  R." 

Sec.  2.    Every  inhabitant  of  each  town,  respectively, 
making  use  of  weights  and  measures  in  the  sale  of  any  com-  ^^'S'^^^,  &c. 
modity,  shall  in  one  week  after  public  notice  given  by  such 
Clerks  respectively,  bring,  or  cause  to  be  brought,  their 
weights  and  measures  to  be  assayed  ;  for  each  of  which  as- 
say he  shall  have  two  pence  for  his  trouble,  and  no  more  ; 
and  the  said  Clerk  shall  cause  such  weights  and  measures  to 
be  branded  or  stampt  with  the  initial  letter  of  the  town, 
where  such  assay  shall  be  made.   And  whosoever  shall  hence-  Penalty  for 
forward  sell  or  vend  any  commodity  by  weights  or  measures  ^''!"^ 
not  so  branded  or  marked,  shall  forfeit  for  every  such  of-  Mel»urlsTiot 
fence,  twenty  shillings,  on  due  conviction  thereof  before  any  marked, 
one  Justice  of  the  Peace  for  the  county  wherein  the  offence 
shall  be  committed,  to  be  levied  by  warrant  of  distress  and 
sale  of  the  offender's  goods. 

Sec.  3.    The  said  Clerks  shall  inspect  all  weights  and  inspecting 
measures,  and  for  that  purpose,  once  in  three  months,  or  ^^^'8^'®' 
oftener  if  they  see  cause,  shall  visit  every  inhabitant  selling 
publicly  by  weights  and  measures,  and  shall  have  full  au- 
thority to  seize  all  such,  not  stamped  or  branded  as  afore- 
said ;  and  may  assay,  and  mark,  and  dispose  of  the  same 
for  their  use,  as  a  satisfaction  for  their  trouble  therein  ;  and  penalty  for 
if  any  person  shall  hereafter  be  convicted  of  selling  by  weights  selling  by 
and  measures  less  than  the  Standard  hereby  established,  he  ^,g'f,j!,^^'  ^l' 
shall  forfeit  the  sum  of  ten  pounds  ;  to  be  recovered  by  bill,  standard.  ^ 
complaint,  or  information  in  any  Court  of  Record.  Ferpe- 
tuaL 

By  the  33  G.  2,  c.  6.  1  V,  50.    No  provisions  or  No  goods  ex- 
goods  of  any  kind  shall  be  sold  within  the  Province  by  ^^p^  hay  to 
steelyards,  (except  hay,)  under  the  penalty  of  twenty  shil-  gtedy^lr^d^s. 
lings,  to  be  paid  by  the  person  or  persons  offending,  for  each 
and  every  default,  and  to  be  recovered  before  any  of  His 
Majesty's  Justices  of  the  Peace. 

Sec.  2,    The  Clerks  of  the  market  are  empowered  to  Clerks  of 
inspect  all  beams  and  scales,  weights  and  measures,  as  well  ^^'^^^^^^  t« 
of  brass  as  of  other  metals,  and  also  the  steelyards  used  for  asJJy  Werghts 
weighing  hay,  once  in  every  three  months,  or  oftener  as  Measures.&c. 
they  shall  see  cause ;  not  only  those  used  by  the  inhabitants 
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selling  publicly  by  weights  and  measures,  but  also  those  used 
on  board  any  ships  or  vessels,  lying  at  any  wharves,  or  at 
anchor  in  any  harbour,  or  by  any  person  or  persons  selling 
as  aforesaid,  within  the  Province  ;  and  the  same  to  assay 
and  stamp,  and  dispose  of  as  in  said  Act  is  directed,  and 
under  the  same  penalties  ;  and  all  masters  of  ships  or  vessels, 
refusing  admittance  to  the  said  Clerks  of  the  market,  shall 
be  liable  to  the  same  penalties  as  any  inhabitant,  in  manner 
and  form  as  prescribed  by  the  said  Act,  and  to  be  recovered 
in  the  same  manner.  Perpetual, 

Note. — The  Act  here  referred  to,  is  the  previously  re- 
cited Act  of  the  32  G.  2,  c.  21. 

By  the  7  G.  3,  c.  4.  1  V.  126,  made  to  explain  and 
i^o^n  oTfiliVg,  amend  the  foregoing  Acts,  it  is  enacted.  "  That  for  the 
&c.  future,  all  fines  and  forfeitures  incurred  on  the  said  Acts 

shall  be  applied,  one  half  to  the  Clerks  of  the  market  or  in- 
former, and  the  other  half  to  the  poor  of  the  town  where  the 
offence  shall  be  committed."  Perpetual. 
'  Directions.  The  proceedings  for  the  recovery  of  the  penalty  of 

twenty  shillings,  imposed  by  the  first  of  the  before  recited 
Acts,  will  be  the  same  as  in  other  ordinary  cases  of  prosecu- 
tions before  Justices  to  recover  penalties,  and  are  described 
and  the  requisite  Forms,  which  may  readily  be  filled  up  so 
as  to  serve,  are  given  under  the  respective  Titles, — Informa- 
tion, Summons,  Conviction,  Distress.  The  same  will  be 
the  case  with  regard  to  the  other  penalty  of  twenty  shillings, 
for  selling  by  steelyards,  until  after  conviction.  As  no  final 
process  is  mentioned  for  levying  or  enforcing  payment  of  this 
penalty,  no  such  process  of  any  kind  can  legally  be  issued 
by  the  Justice. 

— m — 


WELLS  AND  PUMPS. 

By  the  36  G.  3,  c.  9.  1  V.  379.    The  inhabitants  of 
ne fbr  mak  ^^^^^  town  meetings,  may  vote  sums  of  money  for 

"ng 'and  TeV  sinking  wells  and  furnishing  pumps,  and  keeping  the  same 
pairing  Wells  in  repair ;  which  monies  shall  be  assessed  and  collected  in 
and  Pumps,  ^j^^  ^^^^  manner  as  poor  rates,  and  shall  be  paid  into  the 
hands  of  the  firewards,  who  shall  apply  the  same  for  the 
aforesaid  purposes,  and  shall  account  for  the  expenditure  to 
the  next  General  Sessions,  and  pay  over  the  balance  to  their 
successors.  Persons  who  think  themselves  overrated,  may 
appeal  to  the  next  General  Sessions,  where  the  matter  shall 
be  finally  determined  as  may  be  judged  equitable.    If  the 
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inhabitants  of  any  town  neglect  to  vote  money  for  the  afore- 
said purposes,  the  General  Sessions,  on  the  complaint  of 
any  three  inhabitants,  may  amerce  such  town  in  the  sum 
requisite,  which  shall  be  assessed,  collected,  and  paid  in  the 
manner  aforesaid. 

Sec.  3.    Whoever  shall  be  found  guilty  of  wilfully  in-  Injuring  or 
juring  or  destroying  any  pump  or  well,  in  any  of  the  public  ^enTo"/ 
streets  or  lanes  of  any  of  the  towns  of  the  Province,  shall  Fumps. 
on  conviction  thereof  before  any  two  Justices  of  the  Peace, 
forfeit  and  pay  a  sum  not  exceeding  five  pounds,  nor  less 
than  forty  shillings  ;  the  one  half  thereof  to  the  prosecutor, 
and  the  other  half  to  the  firewards  of  the  town  wherein  such 
offence  shall  be  committed,  for  the  purpose  of  repairing  such 
pumps  and  wells  within  such  town  ;  and  in  case  the  party  so 
convicted  shall  be  unable  to  pay  the  fine  imposed,  it  shall 
be  lawful  for  such  Justices  to  commit  the  offender  to  the 
house  of  correction,  there  to  be  put  to  hard  labour,  for  a 
space  not  exceeding  ten  days  nor  less  than  five  days.  This 
Act  is  made  perpetual  by  the  48  G.  3,  c.  24.  2  V.  23. 

The  proceedings  for  the  recovery  of  the  penalty  under  Direction*, 
the  foregoing  Statute,  will  be  the  same,  until  conviction,  as 
in  other  cases  of  prosecuting  before  Justices  to  recover  pen- 
alties, and  will  be  found  together  with  Forms  which  can 
readily  be  made  to  answer,  under  the  respective  Titles, — 
Information,  Summons,  Conviction.  As  a  warrant  of  dis- 
tress to  levy  the  penalty  is  not  mentioned,  it  would  rather 
seem  that  no  such  warrant  can  be  issued,  notwithstanding 
the  words  of  the  Act,  concerning  the  commitment  of  the 
party,  "on  his  being  unable  to  pay."  He  should  however 
be  notified  of  the  fine  imposed,  and  the  same  should  be  de- 
manded from  him,  and  on  neglect  of  payment,  the  warrant 
of  Commitment  may  be  issued.  A  suitable  Form  thereof 
may  be  easily  framed  from  the  general  Form  under  the  Title, 
Commitment,  or  from  the  Form  of  a  Commitment  to  the 
house  of  correction,  under  the  Titles, — Vagrant,  and  also 
under  other  Titles. 


WIFE. 

A  WIFE  is  so  much  favoured,  in  respect  of  that  power  vVifecomnnV 
and  authority  which  her  husband  has  over  her,  that  she  shall  ting  crime  in 
not  suffer  any  punishment  for  a  bare  theft  in  companv  with  ^""^panywith 
or  by  coercion  ot  her  husband.    But  it  she  commit  a  thelt  of  her  hm- 
of  her  own  voluntary  act,  or  by  the  bare  command  of  her 
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Is  liable  for 
ofTences  not 
capital. 


Wife  cannot 
commit  felo- 
ny, in  taking 
her  husband's 
goods. 


la  punishable 
for  a  trespass 
or  other 
wrong. 


Female  Ser- 
vant marry- 
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husband,  or  be  guilty  of  treason,  murder,  or  robbery,  in 
company  with,  or  by  coercion  of  her  husband,  she  is  pun- 
ishable as  much  as  if  she  were  sole,  because  of  the  odious- 
ness  and  dangerous  consequences  of  these  crimes.  And  the 
coercion  of  the  husband  is  only  a  presumption  till  the  con- 
trary appear,  for  if  upon  the  evidence  it  can  clearly  appear, 
that  the  wife  was  not  drawn  to  it  by  the  husband,  but  that 
she  was  the  principal  actor  and  inciter  of  it,  she  seems  to  be 
guilty  as  well  as  the  husband. 

Generally,  a  married  woman  shall  answer  as  much  as  if 
she  were  single,  for  an  offence,  not  capital,  against  the  com- 
mon law  or  Statute  ;  and  if  it  be  of  such  a  nature  that  it  may 
be  committed  by  her  alone,  without  the  concurrence  of  her 
husband,  she  may  be  punished  for  it  without  the  husband, 
by  way  of  indictment.  But  if  a  wife  incur  the  forfeiture  of 
a  penal  Statute,  the  husband  may  be  made  the  party  to  an 
action  or  information  for  the  same,  (as  he  may  generally  to 
any  suit  for  a  cause  of  action  given  by  his  wife,)  and  shall 
be  liable  to  answer  what  shall  be  recovered  thereupon. 

A  wife  herself  cannot  feloniously  take  her  husband's 
goods ;  and  though  she  take  her  husband's  goods  and  deli- 
ver them  to  a  stranger,  yet  it  is  no  felony  in  the  stranger.  But 
she  may  be  guilty  of  felony  in  taking  her  husband's  goods 
from  the  possession  of  another  party. 

If  she  shall  commit  any  riot,  or  do  any  trespass  or  other 
wrong,  she  is  punishable  for  it,  and  if  she  be  indicted  for 
such  cause,  without  her  husband,  she  only  shall  answer  and 
be  party  to  the  judgment ;  and  in  such  case  the  fine  set  upon 
the  wife  shall  not  be  levied  upon  the  husband ;  and  as  for  im- 
prisonment or  other  corporal  pain,  it  shall  be  inflicted  upon 
the  wife  only,  and  not  upon  the  husband,  for  his  wife's  act  or 
default. 

If  a  woman  who  is  a  servant,  shall  marry,  yet  she  must 
serve  out  her  time,  and  the  husband  canhot  take  her  out  of 
her  master's  service. 

Husband  and  wife  cannot  be  witnesses  for  one  another, 
nor  regularly  against  one  another. 

But  a  wife  may  demand  sureties  of  the  peace  against  her 
husband,  threatening  to  beat  her  outrageously,  and  a  husband 
also  may  have  it  against  his  wife.  And  in  other  criminal 
cases,  the  wife  may  be  a  witness  against  her  husband,  where 
she  is  the  party  grieved,  but  not  in  civil  cases. 

A  wife  cannot  be  bound  herself  by  recognisance,  but 
her  sureties  only.    5  Burn's,  557  to  56  K 
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WILDBEASTS. 

By  the  3  W.  4,  c.  70.  4  Vol.  243,  Sec.  1.  The  Courts  Bears,  lotfp 
of  General  Sessions,  in  the  several  Counties  and  Districts  of  ^^''^'®'^»  ^ 
this  Province,  with  the  approval  and  assent  of  the  respec- 
tive Grand  Juries  therein,  shall  and  may  establish  rules  and 
orders  for  encouraging  the  killing  of  Bears,  Loup  Cerviers 
and  Wild  Cats,  and  appoint  such  rewards  to  be  paid  there- 
for as  they  shall  think  proper. 

Sec.  2.  It  shall  and  may  be  lawful  for  the  Justices  in 
Sessions  and  the  Grand  Juries  to  raise  by  assessment,  and  to 
collect  in  the  same  manner  as  County  Rates  are  assessed  and 
collected,  such  sum  or  sums  as  shall  be  necessary  in  the  re- 
spective Counties  and  Districts,  for  paying  the  rewards  which 
may  be  appointed,  and  shall  from  time  to  time  become  due, 
under  and  by  virtue  of  this  Act.  Temporary. 

The  following  Temporary  Acts  are  now  in  force,  for  the  Moose, 
preservation  of  Moose  : — 

By  the  6  Vic.  c.  19,  Sess.  1843.  Sec.  1.  It  shall  and 
may  be  lawful  for  the  Court  of  General  Sessions  of  the  Peace 
for  any  county  of  this  Province,  to  make  such  rules,  orders, 
and  regulations,  respecting  the  setting,  placing,  opening,  or 
keeping  open  of  any  snares,  traps,  gins,  nets,  or  pits,  for  the 
catching  or  taking  of  Moose  in  such  county,  and  generally 
for  their  preservation  therein,  as  shall  or  may  from  time  1o 
time  be  considered  necessary  or  proper ;  and  the  said  rules, 
orders,  and  regulations,  at  any  General  Sessions  of  the  Peace, 
from  time  to  time  to  alter,  vary  and  change. 

Sec.  2.  It  shall  be  lawful  for  the  said  Courts  of  Gene- 
ral Sessions  of  the  Peace  to  affix  any  penalty  for  breach  of 
any  such  respective  rules,  orders  and  regulations,  not  exceed- 
ing five  pounds. 

Sec.  3.  Any  penalty  by  any  of  said  rules,  orders,  or 
regulations  imposed  for  breach  thereof,  shall  be  recovered  be- 
fore any  two  Justices  of  the  Peace  for  the  county  wherein 
the  offence  shall  be  committed  ;  and  if  upon  due  conviction 
upon  the  oath  of  any  one  or  more  credible  witness  or  witnes- 
ses, the  party  offending  shall  not  pay  the  penalty  adjudged, 
he  shall  be  forthwith  committed  to  the  county  gaol,  to  be 
there  imprisoned  for  one  day  for  every  five  shillings  of  the 
penalty.  Provided  always,  that  so  soon  as  such  penalty  be 
paid,  the  offender  shall  be  discharged  from  imprisonment. 

Sec.  4.    It  shall  be  lawful  for  any  person  or  persons 
whosoever,  to  cut  away,  destroy,  remove  or  fill  up,  any  such  " 
snares,  traps,  gins,  nets  or  pits,  so  set,  placed,  opened  or  kepi 
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open,  in  violation  of,  and  contrary  to,  any  such  rules,  orders 
,  or  regulations,  so  to  be  made  as  aforesaid. 

By  the  7  Vic.  c.  73,  Sess.  1844.  Sec.  1 .  It  shall  be 
lawful  for  the  Court  of  General  Sessions  of  the  Peace  for  any 
county  or  district  of  this  Province,  to  make  such  rules,  orders, 
and  regulations,  for  directing  the  times  and  periods  within 
which  the  catching,  taking,  or  killing  of  Moose  Deer,  and  the 
selling  or  offering  for  sale,  and  the  buying  of  Moose  meat, 
within  such  counties  and  districts  respectively,  ought  to  be 
restrained  and  prohibited,  as  shall  and  may,  from  time  ta 
time,  be  considered  necessary  and  proper  ;  and  the  said  rules, 
orders  and  regulations,  at  any  future  Sessions  of  Peace  from 
time  to  time,  to  alter,  vary,  and  change. 

Sec.  2.  It  shall  be  lawful  for  the  said  Court  of  Gene- 
ral Sessions  of  the  Peace  to  affix  any  penalty  for  breach  of 
any  such  respective  rules,  orders  and  regulations,  not  exceed- 
ing five  pounds,  for  the  offence  of  taking,  catching  or  killing 
of  each  Moose  Deer,  and  not  exceeding  two  pounds  for  each 
offence  of  selling,  or  offering  for  sale^  or  buying,  or  causing 
to  be  bought,  any  Moose  Meat. 

Sec.  3.  Any  penalty  by  any  of  the  said  rules,  orders,, 
or  regulations,  imposed  for  breach  thereof,  shall  be  recovered 
before  any  two  Justices  of  the  Peace  for  the  county  wherein 
the  offence  shall  be  committed;  and  if,  upon  conviction,  on 
the  oath  of  one  or  more  credible  witness  or  witnesses,  the 
party  offending  shall  not  pay  the  penalty  adjudged,  he  shall 
be  forthwith  committed  to  the  common  .gaol,  to  be  there 
imprisoned  for  one  day  for  every  five  shillings  of  the  penalty. 
Provided  always,  that  so  soon  as  such  penalty  be  paid  the 
©ffender  shall  be  discharged  from  imprisonment. 
Wolves;  With  regard  to  the  proceedings  for  the  recovery  of  the 

penalties  imposed  under  the  foregoing  Acts,  and  as  to  the 
requisite  Forms,  see,  respectively,Titles, — Information,  Sum- 
mons, Conviction,  Commitment. 

By  the  8  Vic.  c.  47,  Sess.  1845.  Sec.  1.  Every 
person  being  at  the  time  an  Inhabitant  of  this  Province,  who 
shall  kill  a  full  grown  wolf  or  a  wolf  whelp  within  any  county 
of  this  Province,  shall  be  entitled  to  a  bounty  of  forty  shil- 
lings for  each  full  grown  wolf,  and  twenty  shillings  for  each 
wolf  whelp,  iO'  he  allowed  and?  paid  in  the  manner  ijereinaf- 
ter  provided'. 

Sec.  2.  Every  person  intending  to  apply  for  such 
bounty  shall  take  every  wolf  or  wolf  whelp  killed  by  him,  or 
the  head  thereof,  with  the  skin  and  ears  entire  thereon,  to 
one  of  the  Justices  of  the  Peace  of  the  county  m  which  such 
wolf  or  whelp  shall  have  been  taken,,  a«d  shall<tlien  and  there 
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be  sworn  by  such  Justice,  and  shall  state  on  oath  the  time 
and  place  when  and  where  every  wolf  or  wolf  whelp  for 
which  a  bounty  is  claimed  by  him  was  taken  and  killed,  and 
shall  also  submit  to  such  further  examination  on  oath  con- 
cerning the  taking  and  kilhng  such  wolf  or  whelp  as  the  Jus- 
tice may  require,  and  the  statements  made  by  him  on  such 
examination  shall  be  reduced  to  writing  in  the  form  of  an 
affidavit,  which  shall  be  subscribed  by  the  person  making  it. 

Sec.  3.  If  it  shall  appear  to  the  said  Justice  upon  such 
examination  that  the  wolf  or  whelp  was  taken  and  killed 
within  this  Province,  by  the  person  applying  for  the  bounty, 
and  that  the  mother  of  such  whelp  was  not  taken  before  she 
brought  forth  the  same,  such  Justice  shall  cut  otF  and  burn 
the  ears  and  scalp  of  such  wolf  or  whelp,  and  deliver. to  the 
person  so  applying  a  certificate  of  the  facts,  annexing  there- 
to, the  original  affidavit  made  and  subscribed  by  such  person, 
and  every  Justice  who  shall  issue  any  such  certificate,  shall 
regularly  number  all  the  certificates  issued  by  him  during 
each  year,  and  shall  mark  such  number  and  year  on  each  * 
^certificate. 

Sec.  4.  The  said  certificate  with  the  affidavit  so  taken 
shall  be  by  the  person  claiming  such  bounty  forthwith  trans- 
mitted to  the  office  of  the  Provincial  Secretary,  and  there- 
upon it  shall  and  may  be  lawful  for  the  Governor,  Lieuten- 
ant Governor,  or  Commander  in  Chief  for  the  time  being,  to 
draw  a  warrant  on  the  Treasury  in  favour  of  such  persons  so 
claiming  such  bounty,  for  such  amount  as  is  by  this  Act  ap- 
pointed to  be  paid,  as  and  for  such  bounty  on  the  killing  of 
wolves  and  wolf  whelps  respectively  as  aforesaid.  Not 
limited. 


 ^  

WITNESSES. 

By  the  8  &  9  G.  3,  c.  2.  1  V.  147.    When  any  poor  Poor  witness- 
person  shall  appear  on  recognisance  in  any  Court  to  give  ev-  es  in  cases  of 
idence  against  another,  accused  of  any  grand  or  petit  larceny,  be'^^ai^o^^gJI 
or  other  felony,  it  shall  be  in  the  power  of  the  Court,  at  the  their  fees, 
prayer  and  on  the  oath  of  such  person,  and  on  consideration  ^'^'^^^  ^he 
of  his  circumstances,  in  open  Court,  to  order  the  Treasurer  su"y 
of  the  county  in  which  the  offence  shall  have  been  commit- 
ted, to  pay  unto  such  person,  such  sum  of  money  as  to  the 
said  Court  shall  seem  reasonable,  for  his  time,  trouble,  and 
•expense  ;  which  order  the  proper  officer  of  such  Court  shall 
make  out  and  deliver  to  such  person,  upon  being  paid  for  the 
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same  six  pence,  and  no  more  ;  and  such  Treasurer  shall,  upon 
delivery  of  such  order,  forthwith  pay  such  sum  to  the  said 
person,  or  other  person  authorised  to  receive  the  same,  and 
shall  be  allovi^ed  such  sum  in  his  accounts. 

Sec.  4.  In  counties  where  no  County  Treasurer  shall 
have  been  chosen,  or  in  case  such  Treasurer  shall  not  have 
any  money  in  his  hands  to  pay  the  sum  so  ordered  for  the 
attendance  of  witnesses,  the  same  shall  be  paid  out  of  the 
Treasury  of  the  Province.  Perpetual. 
Witnesses  re-  By  the  25  G.  3,  c.  2.  1  V.  240.  When  it  is  found  ne- 
ridingmore    ccssary  to  summon  any  person  or  persons  as  witness  or  wil- 

than  5  miles  x      ^i.      i       i     •  •  i  •  •  i      i  i 

from  the  nesses,  to  attend  and  give  evidence  m  any  trial,  whose  place 
Court,  may  of  residence  shall  be  five  miles  or  upwards  from  the  place 
by  aTu^ke!^  ^^^^'^  ^^"'"^  ^^ich  such  trial  is  to  be  had  or  held,  it 
shall  be  lawful  for  the  Justices  in  the  several  counties,  to 
issue  a  summons  for  such  person  or  persons  to  attend  as  a 
witness  or  witnesses  at  the  trial  of  the  said  causes,  which 
summons  shall  be  in  the  Form  following. 

You  A.  W.,  are  summoned,  personally  to  be  and  ap- 
pear before  at  on  the  —  day  of  next,  then 

and  there  to  give  evidence  in  a  cause  depending  in  said 
Court,  between  A.  B.,  plaintiff',  andC.  D.,  defendant,  and 
not  to  depart  without  leave  of  said  Court ;  and  in  this  you  are 
not  to  fail,  under  penalty  of  being  found  guilty  of  a  contempt 

of  said  Court.    Witness  ,  one  of  Her  Majesty's  Justices 

of  the  Peace  for  the  county  of  ,  this  —  day  of  , 

A.  D.  

of  wit^"'^"^  Sec.  2.    When  any  person  or  persons  shall  be  sum- 

fornotatfend-  ^^^^ned  to  give  evidence  upon  the  trial  of  any  issue  between 
ing  according  party  and  party,  or  in  behalf,  or  against  any  prisoner  upon 
to  summons,   t^ial,  and  such  person  or  persons  shall  neglect  to  give  his  or 
her  attendance  at  the  time  and  place  mentioned  in  such  sum- 
mons, (not  having  any  just  or  reasonable  cause  therefor,  to 
be  allowed  of  by  the  Court,  or  Justice  or  Justices  before 
whom  the  trial  shall  be,)  or  wilfully  withdraw  himself,  or 
herself,  before  sworn,  or  shall  refuse  to  give  his  or  her  evi- 
dence ;  in  every  such  case,  the  party  so  offending  shall  be 
liable  to  such  pains  and  penalties,  as  such  person  or  persons 
would  have  been  liable  to,  if  he  or  they  had  acted  in  con- 
tempt of  a  subpoena  issued  out  of  the  Court  at  which  such 
person  or  persons  attendance  was  so  required. 
Witness  to  be  ^'    Provided,  that  no  person  shall  be  obliged  to 

paid  his  fees  give  evidence  in  any  cause,  before  he  or  she  be  paid  his  or 
before  giving  reasonable  charges  for  attendance,  to  be  allowed  of  and 
evidence.      ordered  by  the  Court,  Justice  or  Justices.  Perpetual. 
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The  following  general  Form  will  serve  as  a  Summons 
for  a  witness,  on  informations  of  felony,  in  prosecutions  on 
penal  Statutes,  and  in  other  cases,  in  general,  before  Jus- 
tices, 

County  of )        To  A.  C,  one  of  the  Constables  of  the  ' 
5  township  of  ,  in^the  said  county. 

[Seal.] 

Whereas  information  hath  been  made  before  me  A.  M., 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  county  of  ,  that   [here  set  forth  the 

substance  of  the  complaint,  as  stated  in  the  information  ;] 

and  that  A.  W.,  of  ,  in  the  said  county,  yeoman,  is  a 

material  witness  to  be  examined  concerning  the  same  ;  these 
are  therefore  to  require  you  to  summon  the  said  A.  W.,  to 

appear  before  me,  at  in  the  said  county,  on  —  the  — 

day  of  5  at  th^^  hour  of  —  in  the  of  the  same  day, 

to  testify  his  knowledge  concerning  the  premises.  Herein 
fail  you  not.  Given  under  my  hand  and  seal,  the  —  day 
of  ,  in  the  yes?  of  our  Lord  . 

A.  M.,  J.  P. 

— m — 
WOODS. 

By^  the  1  G.  3,  c.  5.  1  V.  67.    The  Justices  in  the  Reguhuions 
several  counties,  annually,  in  their  Quarter  Sessions  to  be     be  made  in 
held  in  March,  shall  give  in  charge  to  the  Grand  Jury,  to  Sessions, con. 

,  ,  i-  i  -I  Iteming  fires 

settle  such  regulations  as  they  may  judge  most  proper  and  in  clearing 
convenient  to  be  observed  by  the  inhabitants  within  the  res-  '''^"d. 
pective  counties,  for  preventing  damage  by  setting  fire  to 
and  burning  the  woods,  underbrush,  or  marsh  lands,  at  un- 
seasonable times,  with  as  little  prejudice  as  possible  to  the 
clearing  of  lands  in  the  new  settlements,  and  the  said  Jus- 
tices, in  their  said  Sessions,  shall  settle  and  approve  of  such 
rules  and  regulations  for  the  purposes  aforesaid  as  to  them 
shall  appear  most  proper  and  convenient,  to  serve  for  the 
year  then  next  ensuing  ;  and  shall  also  settle  and  appoint 
such  pains  and  penalties  to  be  inflicted  upon  persons  who 
shall  neglect  or  refuse  to  obey  such  rules  and  regulations,  as 
to  them  shall  appear  to  be  just  and  equitable.  Provided, 
that  such  pecuniary  penalties  to  be  inflicted  shall  not  exceed 
five  pounds  ;  and  that  the  prosecution  for  any  offence  against 
the  Act  be  commenced  within  three  tnonths  after  the  offence 
committed.  Perpetual. 
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By  tlie  14  &  15  G.  3,  1  Vol  185.  Sec.  2.  If  any 
person  shall  purposely  and  maliciously  set  fire  to  any  places 
within  the  linails  of  the  aforesaid  reserved  and  ungranted  ter- 
ritories, and  thereby  destroy  any  of  the  young  growth,  or 
timber  trees  thereon,  upon  due  conviction  before  His  Ma- 
jesty's Supreme  Court,  Court  of  assize  and  general  gaol 
delivery,  such  crime  shall  be  adjudged  felony,  and  such  per- 
son so  convicted,  shall  suffer  as  a  felon. 

Sec.  3.  P7'ovided,  that  nothing  in  this  Act  shall  be 
construed  to  e?itend  to  such  fire  wood  and  under  wood  as  is 
commonly  used  in  the  fishery,  and  shall  be  within  half  a  mile 
of  the  sea  shore.  Perpetual. 

[Note.  The  reserves  herein  mentioned  are  tracts  of 
land,  within  this  Province  reserved,  and  set  apart  by  the 
Crown  for  the  purpose  of  securing  a  perpetual  fund  for  the 
supply  of  masts  and  ship  timber  for  the  Royal  Navy.] 

— m — 

WORK-HOUSES,  see,  BRIDEWELL. 

— m — 
WRECK. 

Securing  By  the  41,  G,  3,  c.  14.  1  V.  446,  it  is  enacted,— That 

wrecked  ves-  all  Wrecked,  Stranded,  or  abandoned  ships  or  vessels,  and  ship- 
«el8  and  goods  ^y^ecked  goods  of  every  kind  whatsoever,  whether  appertain- 
ing to  the  vessel,  cargo,  or  otherwise,  which  shall  be  forced  on 
shore,  wrecked,  or  stranded  upon  the  coasts  of  this  Province, 
or  of  the  Island  of  Sable,  or  which  shall  be  found  floating  on 
the  rivers,  bays,  or  harbors  thereof,  or  so  near  to  the  coast 
thereof,  as  to  be  within  soundings,  shall  be  carefully  preserved 
for  the  right  owners  ;  and  the  persons  finding  the  same  shall 
give  immediate  notice  to  any  one  or  more  of  the  several  officers 
hereafter  named,  viz :  to  the  sheriff  of  the  county,  coroner, 
officers  of  the  customs,  officers  of  impost  and  excise,  or  Jus- 
tices of  the  Peace,  whichsoever  of  them,  or  either,  or  any  of 
them  shall  be  nearest  at  hand  ;  and  such  officer  or  officers, 
or  a  majority  of  them,  if  more  than  one  shall  attend,  shall 
immediately  take  all  necessary  measures  for  securing  and  pre- 
serving of  all  such  ships,  vessels,  goods,  effects,  and  property 
of  every  kind,  and  shall  proceed  therewith  as  hereinafter  di- 
rected. 

plundering  If  si"y  person  shall  plunder,  steal,  take  away,  or  destroy, 

m  dostroyitig  any  wrecked,  stranded,  or  abandoned  vessels,  or  any  kind  of 
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goods,  wares,  or  inerchandise,  whidi  shall  be  \rrecked,  fost,  wrecked  ves- 
stranded,  or  cast  on  shore,  on  the  coasts  of  this  Province,  or  8^'^"^'  goo'i*- 
of  the  Island  of  Sable,  or  shall  steal  or  take  away  any  kind 
of  shipwrecked  or  lost  goods,  wares,  or  merchandise,  which 
shall  be  found  floating  in  the  rivers,  bays,  or  harbors  of  this 
Province,  or  contiguous  to  the  shores  thereof,  except  so  far  as 
may  be  necessary  to  bring  the  same  to  the  shore^for  security, 
or  shall  plunder,  steal,  or  take  away,  any  of  the  tackle,  ap- 
parel, furniture,  or  provision  of  any  vessel,  so  found  wrecked, 
stranded,  or  cast  away  as  aforesaid,  (whether  there  he  any  Injuring  or 
living  creature  on  board  such  vessel  or  not,)  or  shall  beat,  ^^^l!."^!*"/, 
wound,  or  otherwise  wilfulfy  obstruct  any  person  endeavour-  vonringto 
ing  to  save  his  or  her  life  from  such  vessel,  or  shall  put  out  save  property 
any  false  light,  with  intention  to  bring  any  vessel  into  danger,  false  %htsl 
in  all  such  cases,  the  person  or  persons  so  offending,  shall  be 
deemed  guilty  of  felony,  and  being  lawfully  convicted  thereof, 
shall  suffer  death  as  in  cases  of  felony  without  benefit  of 
clergy.    [See  the  clauses  of  the  4  Vic.  Sess.  1841,  following 
this  Act,  prescribing  imprisonment  for  these  offences.] 

Sec.  2.  Provided  always,  that  when  any  goods  or  ef-  Stealing 
fects  which  are  under  the  value  of  fortv  shijlin.2:s,  shall  be  lost,  ^^'j'^*'^ 

•  1    -r   ,  %  1       poods  under 

Stranded,  or  cast  on  shore  as  aforesaid,  if  the  same  be  stolen  40  shillings, 
without  any  circumstances  of  cruelty,  outrage,  or  violence, 
the  person  convicted  of  such  stealing  shall  suffer  only  the 
punishment  which  the  laws  direct  in  cases  of  petit  larceny. 

Sec.  3.    All  and  every  of  the  Justices  of  the  Peace  SearchingTor 
throughout  the  Province,  shall,  upon  information  made  before  stolen  ship- 
him  or  them  on  oath,  that  anv  kind  of  lost  or  shipwrecked  ^'"^^'^ed 

1  r         -1  I  •    •  I    I       •  11  goods,  and 

goods  as  aforesaid,  or  anything  belonging  to  any  vessel  lost  or  securing  the 
stranded  as  aforesaid,  has  been  carried  away  or  concealed  in  offender, 
any  place  whatsoever,  such  Justice  or  Justices  shall  issue  his 
or  their  warrantor  warrants,  for  searching  of  all  places  where 
the  same  shall  be  suspected  to  be  concealed,  and  if  any  such 
goods  be  found  in  the  custody  or  keeping  of  any  person  or 
persons  whatsoever,  who  shall  appear  to  such  Justice  or  Jus- 
tices to  have  wilfully  concealed,  or  kept  such  goods  from  being 
found,  with  a  fraudulent  intention,  it  shall  be  lawful  for  such 
justice  or  Justices  to  commit  such  person  or  persons  to  the 
county  gaol,  there  to  remain  until  he,  she,  or  they  may  be 
delivered  therefrom  by  due  course  of  law. 

Sec.  4.  The  officers  hereinbefore  named,  or  any  one  or  Commanding 
more  of  them,  when  any  vessel  shall  be  in  danger  of  ship-  preserve  per- 
wreck,  or  when  any  vessel  or  goods  shall  be  wrecked  or  cast  sons  and  pro- 
on  shore,  or  shall  be  discovered  floating  as  aforesaid,  to  re-  ^unj^h^ent 
quire  and  command  as  many  men  of  the  neighbourhood  as  of  such  as  re- 
shall  be  thought  necessary  to  assist  in  the  preservation  of  the  fuse  it. 
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iives  of  the  people  on  board  such  vessel,  and  to  preserve  and 
save  the  vessel's  goods,  or  wliatever  else  may  be  wrecked  or 
lost,  or  in  danger  thereof ;  and  such  officer  or  officers  may, 
if  necessary,  command  the  master  or  principal  officer  of  any 
vessel  which  may  be  at  anchor  near  to  the  place  where  such 
assistance  shall  be  required,  to  furnish  assistance  with  his  or 
their  boats,  and  as  many  men  as  they  can  conveniently  spare  ; 
and  all  persons,  so  ordered  by  such  officer  or  officers  to  assist 
for  the  purposes  aforesaid,  are  required  to  give  their  attend- 
ance accordingly,  and  to  yield  ready  obedience  to  the  orders 
which  such  officer  or  officers  shall  from  time  to  time  give  for 
the  accomplishment  of  the  purposes  aforesaid;  and  if  any 
person  or  persons,  when  commanded  by  such  officer  or  of- 
ficer to  give  his  or  their  attendance  for  the  purposes  aforesaid, 
or  when  notified  so  to  do,  by  a  person  appointed  by  such 
officer  or  officers  for  that  purpose,  shall  refuse  to  attend  and 
give  his  assistance,  or  shall  disobey  any  of  the  lawful  orders 
which  such  officer  or  officers  shall  give  to  such  person  or  per- 
sons, concerning  the  premises,  any  one  Justice  of  the  Peace, 
on  complaint  made  thereof,  on  oath,  shall  commit  such  offen- 
der or  offenders  to  the  county  gaol,  for  trial,  unless  he  or  they 
shall  give  good  security  to  appear  and  answer  to  such  com- 
plaint at  the  next  General  Sessions  of  the  Peace  for  the  coun- 
ty or  district  wherein  such  offence  shall  have  been  commit- 
ted ;  and  if  such  person  or  persons  shall,  on  information  to 
be  exhibited  against  him  or  them,  be  found  guilty,  he  or  they 
shall  each  pay  a  fine  not  exceeding  fifty  pounds,  or  be  im- 
prisoned in  the  county  jail  for  a  term  not  exceeding  six  months, 
at  the  discretion  of  the  Justices  of  said  Sessions,  and  accord- 
ing to  the  nature  and  circumstances  of  the  offence. 

And  for  the  encouragement  of  such  persons  as  give  as- 
sistance to  such  vessels  so  in  distress,  or  to  the  people  or 
crew  thereof  who  may  be  in  danger,  or  who  shall  assist  in 
the  securing  and  preserving  for  the  right  owners,  any  pro- 
perty whatsoever,  which  shall  be  wrecked,  lost,  cast  on  shore^ 
or  found  floating  as  aforesaid,  such  persons  shall  within  thirty 
days  after  the  service  performed,  be  paid  a  reasonable  re- 
ward for  the  same,  by  the  commander,  principal  officer, 
mariners,  seamen,  or  owners  of  the  vessel,  goods,  or  pro- 
perty preserved  as  aforesaid  ;  and  the  goods  and  property  so 
saved,  or  in  default  thereof,  the  vessel  or  her  materials,  shall 
remain  and  be  held  in  the  custody  of  any  or  either  of  the 
herein  before  named  officers,  until  such  charges  be  paid,  and 
the  officer  or  officers,  and  all  others  who  shall  aid  in  perform- 
ing such  service,  shall  be  reasonably  gratified  for  the  assist- 
ance which  he  or  they  have  actually  and  fairly  given  concern- 
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ing  the  premises.  Provided  always,  that  no  person  shall  be 
entitled  to  receive  any  gratification  for  his  service,  if  during 
the  time  thereof,  he  shall  have  been  guilty  of  dishonesty,  mis- 
behaviour, or  disorderly  conduct  of  any  kind,  and  unless  the 
officer  01*  officers,  if  any  such  shall  attend  and  direct  the  mak- 
ing of  such  salvage,  shall  certify  the  services  actually  per- 
formed by  each  and  every  person  who  shall  demand  gratifi- 
cation ;  and  the  quantum  of  such  reward  or  gratification  to 
be  paid  to  the  officer  or  officers,  person  or  persons  claiming 
the  same,  shall  be  adjusted  and  settled,  on  a  reference  to 
be  made  to  thfee  of  the  neighbouring  Justices  of  the  Peace, 
to  be  mutually  chosen  by  the  parties ;  which  Justices  shall 
adjust  the  quantum  of  the  reward  or  gratification  to  be  paid 
to  the  persons  employed  in  making  such  salvage,  and  such 
adjustment  shall  be  bidding  to  all  parties,  and  shall  be  re- 
covered in  an  action  at  law  to  be  brought  in  any  Court  of 
Record,  by  the  parties  to  whom  the  same  shall  be  allotted. 

In  case  it  shall  happen  that  no  person  shall  appear  to  How  goodf? 
make  his  claim  to  all  or  any  of  the  goods  that  shall  be  saved,  ^^^'^^  ^''^^ 
then  the  officer  or  officers  in  whose  custody  the  same  shall  Jhen  no  per- 
be,  shall  sell  so  much  thereof  as  will  be  sufficient  to  pay  the  son  appears 
sum  or  sums  of  money  adjusted  and  allowed  for  the  sal-     <^'aim,  and 
vage  thereof,  with  incidental  charges  incurred;  or  if  the  cei!^^ 
goods  are  in  danger  of  perishing,  or  of  being  otherwise  lost 
by  delay,  then  the  whole  to  be  sold  ;  and  shall  put  some 
principal  officer  of  His  Majesty's  Customs,  or  some  other 
responsible  person,  in  case  no  such  officer  is  present  to  re- 
ceive the  same,  into  immediate  possession  of  the  goods  or 
money  remaining  after  payment  of  the  salvage  and  costs 
aforesaid,  first  taking  an  account  in  writing  of  the  said  goods 
or  money,  to  be  signed  by  the  officer  of  the  Customs,  or 
person  receiving  the  same  ;  and  if  the  said  money  or  goods 
shall  not  be  legally  claimed  within  twelve  months  next  ensu- 
ing, by  the  owner  thereof,  such  of  the  goods  as  may  be  on 
hand  shall  be  forthwith  sold  at  public  auction,  and  the  mo- 
ney arising  from  such  sale,  reasonable  charg'es  being  first 
deducted,  with  a  fair  and  just  at^count  of  the  whole,  shall 
be  paid  into  the  Treasury  of  this  Province,  there  to  remain 
for  the  benefit  of  the  rightful  owner,  vv^hen  appearing,  who, 
upon  affidavit  or  other  proof  made  of  his  or  their  right  or 
property  therein,  to  the  satisfaction  of  the  Chief  Justice,  or 
one  of  the  Justices  of  the  Supreme  Court,  shall,  upon  his 
order,  receive  the  same  out  of  the  Treasury. 

Sec.  5.    Provided  always,  that  it  shall  not  be  lawful  Property  in 
for  any  person  whatsoever,  under  pretence  of  making  salvage  ^jj^^^^not""'^' 
under  the  authority  of  this  Act,  or  under  anv  pretence  what-       '  " 
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^^il^^Grfered  soever,  to  meddle  or  interfere  with  any  kind  of  property,  if 
'  ■  there  be  found  any  person  in  the  charge  or  custody  thereof, 

unless  such  person  shall  require  his  assistance  ;  in  which  case 
notice  shall  be  immediately  given  to  one  or  more  of  the  of- 
ficers herein  before  named,  that  such  assistance  is  wanted, 
and  it  shall  be  lawful  for  the  master  or  other  person  or  per- 
sons having  charge  of  any  vessel  or  property  so  wrecked,  or 
in  distress,  or  for  the  officer  or  officers  who  shall  come  to 
his  or  their  assistance,  to  repel  by  force  any  person  who 
shall  dare  to  enter  such  vessel,  or  to  meddle  with  such  pro- 
perty without  his  or  their  consent  or  orders ;  and  the  person 
who  shall  molest  or  disturb  those  having  charge  of  such  pro- 
perty, and  employed  in  making  salvage  thereof,  or  who  shall 
molest,  insult,  or  disturb  the  officer  or  officers  herein  before 
named,  and  those  acting  under  his  and  their  authority,  in 
and  about  the  premises,  such  person,  if  convicted  thereof  in 
the  Supreme  Court,  or  General  Sessions  of  the  Peace  for 
the  county  or  district,  shall  be  punished  as  for  a  misde- 
meanor. 

Persons  en.  Sec.  7.    If  any  person  shall  make,  or  assist  in  making, 

deavouring  to  j^j^y  j^^j^  jj-^  ^  vessel,  whether  in  distress  or  otherwise,  with 

destrov,  or  .  •  it  i 

cause  the  Joss  Hitcntion,  Vv^iliuliy  to  mcrease  the  distress,  or  to  produce 
of  vessels,  to  the  loss  or  destruction  of  a  vessel,  not  being  in  distress,  or 
buffer  death.  gfg^]^  ^^[^q  avvay,  or  destroy,  or  wilfully  render  useless, 

the  pump  of  any  vessel,  whether  in  distress,  or  not,  if  done 
with  a  wilful  intention  to  produce  the  loss  or  danger  of  such 
vessel,  or  shall  wilfully  do  any  other  thing,  tending  to  pro- 
duce the  immediate  loss  or  destruction  of  any  ship  or  vessel 
whatsoever,  every  such  person  shall  be,  and  is  hereby  made 
guilty  of  felony,  without  benefit  of  clergy.  [See  the  clauses 
of  the  4  Vic.  Sess.  1841,  following  this  Act,  prescribing 
imprisonment  for  destroying  any  vessel  in  distress,  or  wreck- 
ed.] 

^ctjoberead  gec.  9.  The  Clerk  of  the  Peace  on  the  firet  day  of 
of  the  Pe^ace.  every  General  Sessions,  in  every  county  and  district,  shall, 
immediately  on  the  opening  of  the  Court,  and  before  the 
Grand  Jury  shall  depart  from  the  Court,  distinctly  read  aloud, 
every  matter  in  this  Act  contained,  and  for  every  neglect  of 
doing  so,  he  shall  forfeit  twenty  shillings,  to  the  person  who 
shall  inform  against  him,  the  same  to  be  recovered  on  con- 
viction before  such  Court  of  General  Sessions.  This  Act  is 
made  perpetual  by  the  1  &  2  G.  4,  c.  19.  3  V.  111. 

By  the  4  Vic.  c.  5.  Sess.  1841.  Sec.  8.  Whoso- 
ever shall,  by  force,  prevent  or  impede  any  person  endea- 
vouring to  save  his  life  from  any  ship  or  vessel,  which  shall 
be  in  distress  or  wrecked,  stranded  or  cast  on  shore,  whether 
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he  shall  be  on  board  or  shall  have  quitted  the  same,  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  Court,  to  be  imprisoned  for  the 
term  of  the  natural  life  of  the  offender,  or  for  any  term  not 
less  than  seven  years. 

Sec.  9.  Whosoever  shall  unlawfully  and  maliciously 
destroy  any  part  of  any  ship  or  vessel  which  shall  be  in  dis- 
tress or  wrecked,  stranded  or  cast  on  shore,  or  any  goods, 
merchandize  or  other  articles  of  any  kind,  belonging  to  such 
ship  or  vessel,  shall  be  guilty  of  felony,  and  being  convict- 
ed thereof,  shall  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  fourteen  years.  Perpetual. 

By  the  4  Vic.  c.  7.  Sess.  184i.  Sec.  22.  If  any 
person  shall  plunder  or  steal  any  part  of  any  ship  or  vessel, 
which  shall  be  in  distress  or  wrecked,  stranded  or  cast  on 
shore,  or  any  goods,  merchandize,  or  articles  of  any  kind, 
belonging  to  such  ship  or  vessel,  every  such  offender,  being 
convicted  thereof,  shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  seven  years.  Provided  always,  that 
when  articles  of  small  value  shall  b©  stranded  or  cast  on  shore, 
and  shall  be  stolen  without  circumstances  of  cruelty,  outrage 
or  violence,  it  shall  be  lawful  to  prosecute  and  punish  the 
ofTender,  as  for  simple  larceny ;  and,  in  either  cases  the 
offender  may  be  indicted  and  tried  in  the  county  in  which 
the  offence  shall  have  been  committed,  or  in  any  county  next 
adjoining. 

Bee.  23.  If  any  person  shall  offer  or  expose  for  sale 
goods,  merchandize  or  articles,  whatsoever,  which  shall  have 
been  unlawfully  taken,  or  reasonably  suspected  so  to  have 
been,  from  any  ship  or  vessel  in  distress,  or  wrecked,  strand- 
ed^ or  cast  on  shore  as  aforesaid — in  every  such  case,  any 
person  to  whom  the  same  shall  be  offered  for  sale,  or  any  of- 
ficer of  Customs  or  Excise,  or  Peace  officer,  may  lawfully 
seize  the  same,  and  shall,  with  all  convenient  speed,  carry 
the  same,  or  give  notice  of  such  seizure  to  some  Justice  of 
the  Peace ;  and  if  the  person  who  shall  have  offered  or  ex- 
posed the  same  for  sale,  being  duly  summoned  by  such  Jus- 
tice, shall  not  appear  and  satisfy  the  Justice  that  he  came 
lawfully  by  such  goods,  merchandize  or  other  articles,  then 
the  same  shall,  by  order  of  the  Justice,  be  forthwith  deliver- 
ed over  to  or  for  the  use  of  the  rightful  owner  thereof,  upon 
payment  of  a  reasonable  reward,  to  be  ascertained  by  the 
Justice,  to  the  person  who  seized  the  same  ;  and  the  offend- 
er, on  conviction  of  such  offence  by  the  Justice,  shall  for- 
feit and  pay,  over  and  above  the  value  of  the  goods,  mer- 
chandize or  articles,  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  Justice  shall  seem  meet.  Perpetual. 
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Directions.  The  proceedings  before  Justices,  on  informations  for 

endeavouring  to  produce  wrecks,  for  stealing  wrecked  goods^ 
and,  for  other  feloniows  acts,  mentioned  in  the  foregoing 
Statutes,  will  be  the  same  as  in  other  cases  of  felonies,  and 
will  be  found,  with  the  requisite  Forms,  under  the  respec- 
tive Titles, — Information^  Warrant,  Examination,  Bail,  Com- 
mitment. Justices  should  be  very  cautious  as  to  bailing  a 
party  charged  with  any  of  the  said  felonies,  and  in  every 
heinous  and  aggravated  case  should  commit  him  for  trial  in 
the  Supreme  Court,  and  send  thither  the  examinations  taken. 

With  regard  to  the  offence  of  refusing  to  attend  and 
render  assistance  towards  preventing  wrecks,  preserving  lives 
of  shipwrecked  persons,  or  saving  wrecked  goods,  on  com- 
plaint being  made  to  any  Justice,  he  must  take  the  same  on 
oath,  in  the  form  of  an  affidavit,  stating  the  facts,  or  ac- 
cording to  the  general  Form,  under  the  Title, — Information, 
setting  forth  therein  the  facts  of  the  case.  The  requisite 
Warrant  in  such  case  can  be  framed  from  the  general  Form 
under  the  Title,  Warrant,  filhng  it  up  according  to  the  facts 
stated  in  the  Information.  When  the  party  charged  with 
this  offence  is  brought  before  the  Justice,  if  he  offer  suffici- 
ent bail,  they  must  be  bound  with  him,  in  the  manner,  and 
according  to  the  Form  given  under  the  Title, — Recognisance. 
If  he  neglect  to  furnish  such  bail,  he  must  be  committed  to 
gaol,  to  take  his  trial  at  the  next  Term  of  the  Supreme 
Court,  in  the  county.  The  Commitment  can  be  readily 
framed  from  the  general  Form  under  the  Title, — Commit- 
ment. 

As  to  the  offence  of  burning  or  otherwise  destroying 
vessels,  see,  Titles, — -Burning  and  Ships,  &c. 

Order  of  Justices,  for  payment  of  Reward  to  persons 
render'ing  assistance  to  Vessels  in  distress,  and  at 
wrecks ;  pursuant  to  the  before  recited  Act, 

County  of  >        The  order  and  award  of  A.  M.,  A.  N., 
5  1^*5  Esquires,  three  of  Her  Majesty's 

Justices  of  the  Peace  in  and  for  the  said  county,  made  the 

—  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and   .    Whereas  it  has  appeared  unto  us  the 

said  Justices,  upon  the  complaint  and  claim  of  A.  C,  of 

'  5  in  the  said  county,  mariner,  that  on  the  —  day  of 

 last  past,  at  in  the  said  county,  the  ship  or  ves- 
sel called  the  of  in  the  .    A.  F.,  master, 

bound  from  — —  in          to  in  ,  was  stranded  at 

—  in  the  said  county  of——,  and  that  he  the  said  A.  C, 
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with  great  labour  and  expense,  did  during  —  days,  assist  in 
saving  the  crew,  landing  and  preserving  the  cargo,  and  get- 
ting the  said  vessel  from  the  shore  where  stranded,  [or  as 
the  nature  of  the  service  may  have  been.]  And  whereas  the 
said  A.  T.,  the  said  master,  [owner  or  owners,  or  his  or 
their  agent,  as  the  case  may  be,]  together  with  the  said 
A.  C,  are  now  present  before  the  said  Justices,  for  the  pur- 
pose of  having  the  claims  and  demands  of  the  said  A,  C, 
for  such  service  as  aforesaid  heard  and  determined  ;  we, 
therefore,  the  said  Justices,  having  examined  into  the  cause 
and  circumstances  of  the  premises,  upon  oath,  and  all  mat- 
ters relating  thereto,  do  hereby  order  and  award,  that  the 
said  A.  T.,  the  said  master  [or  owner,  as  the  case  may  be,] 
shall,  upon  notice  of  this  our  order  and  award,  pay  him  the 

said  A.  C,  the  sum  of  ,  for  his  services  of  every 

description  as  aforesaid.    Given  under  our  hands  and  seals, 

at  in  the  said  county  of  ,  the  day  and  year  first 

above  written. 

A.  M.,  J.  P.  [Seal.] 
A.  N.,  J.  P.  [Seal.] 
A.  R.,  J.  P.  [Seal] 
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ABDUCTION,  1. 

Abortion,  see  Miscarriage,  367. 

ABSENTEES,  3. 

Abuse,  no  assault,  see  Assault,  &c.  23,  Slander,  519, 

Affray  10. 
Access,  see  Bastards,  44. 
ACCESSARY,  4, 

Accident,  see  Assault,  &c.,  23,  and  Homicide,  273. 

Accomplice,  see  Evidence,  184. 

Account  Book,  see  Evidence,  179. 

Accusation  false,  see  Conspimcy,  118. 

Actions  against  Magistrates,  see  Justices  of  the  Peace,  308. 

Adultery,  see  Marriage,  362. 

Affidavits  Voluntary,  see  Oaths,  380. 

Affirmation  of  Quakers,  see  Oaths,  380. 

AFFRAY,  10. 

Agent  &fc,,  see  Larceny,  332. 

Aiders  &f  Abbettors,  see  Necessaries,  4. 

Allegiance,  Oath  of ,  see  Oaths,  381. 

Appeals,  see  Poor,  399,  424,  and  Rates,  441. 

Apprentices,  see  Servants,  487. 

Apprenticeship,  gaining  settlement  by,  see  Poor,  412. 

ARREST,  14. 

Arson,  see  Burning,  88. 

ASSAULT  AND  BATTERY,  23,  also  see  Larceny,  322. 

Assembly,  unlawful,  see  Riot,  459. 

Assessment,  see  Poor,  390,  396,  and  Rates,  435. 

B. 

BAIL.    Of  bail  in  general,  32. 

For  what  offences  Justices  cannot  bail,  33. 

Where  two  Justices  may  bail,  35. 

Where  one  Justice  may,  37. 

Where  a  Justice  ought  to  bail,  39. 

Personating  bail,  a  felony,  by  11  G.  3,  c  3.  1  V. 
166,-39. 

Of  the  Recognisance  of  bail,  40. 
Bakers,  see  Bread,  79. 
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Ballast,  see  Ships,  518. 

Bank  Notes,  forging,  circulating  counterfeit,  and  stealing  of, 

see  Bills  and  Notes,  76. 
Banks  of  Rivers,  see  Rivers,  463. 
BASTARI>S,  who  shall  be  deemed,  43. 

securiog  the  maintenance  of  the  child,  44. 

securing  the  reputed  father,  44. 

bond  of  indemnity,  44. 

order  of  filiation  and  maintenance,  47^ 

right  of  the  father  or  mother  to  the  custody  of  the' 
child,  53. 

making  a  false  accusation  of  bastarify,  54. 

murdering:  a  bastard  child,  54. 
Battery,  see  Assault  &c.,  23. 
Beacons,  see  Ships,  517. 
Beasts,  see  Wild  Beasts,  657. 
BEEF  and  PORK,  70. 

Beggars,  see  Bridewell,  &c.  83,  and  Vagrants^ 

Behaviour]  see  Surety,  598. 

Bigamy,  see  Marriage,  361. 

Billeting,  soldiers  and  militia,  74. 

BILLS  and  NOTES,  76. 

Binding  in  Apprenticeship,  see  Servants,  487. 

Binding  to  good  behaviour,  see  Surety,  &c.  598. 

Births,  Registery  of  see  Marriage,  362. 

Biscuit,  see  Bread,  79. 

BLASPHEMY  and  PROFANENESS,  punishment  of,  78: 
BREAD,  79. 

Breaking  into  a  Shop,  ^c,  see  Burglary,  85. 

Breaking  open  doors,  see  xArrest,  19,  and  Warrant,  645. 

BRICKS,  82. 

BRIDEWELL  &c.  83. 

BRIDGES,  84. 

BUGGERY,  84, 

Buoys,  see  Ships,  &.c.,  517. 

BURGLARY,  85.    Also  see  Larceny. 

BURNING,  houses,  vessels,  &c.,  88. 

c: 

CARNAL  KNOWLEDGE,  &,c.,  see  Hape  &c.,  4^2. 
CARRIAGES,  regulations  concerning,  &c.,  90. 
Carts,  see  Highways;  264. 

CATTLE,  regulations  concerning  &c.,  93.    Marking,  see 

Common  Fields,  116. 
Challenge  to  fight,  see  Affray,  10. 


INDEX. 


CHEAT,  95. 

Chimnies,  see  Fires,  210. 

CLERK  OF  THE  PEACE,  appointment  and  duties 

&c.,  98. 
COALS  and  Coal  Mines,  lOL 
COIN,  counterfeiting,  circulating,  base,  &c.,  102. 
Collectors  of  Rates,  see  Poor,  393,  and  Rates,  434,  445. 
Combinations  among  Workmen,  see  Conspiracy,  118. 
Commission  of  the  Peace,  see  .justice  of  the  Peace,  292. 
COMMITMENT,  105. 
COMMON,  112. 
COMMON  FIELDS,  112. 
Compounding  a  Felony,  see  Larceny,  336* 
Concealment  of  Birth,  117. 

Confession,  see  Evidence,  164,  and  Examination,  198- 
CONSPIRACY,  118. 
CONSTABLES,  120. 
CONTAGIOUS  DISEASES,  122. 
CONVICTION,  126. 
Coppers,  see  Coin,  102. 

Copy,  how  far  evidence^  see  Evidence,  170,  173. 
Cor?2,  see  Grain,  249. 
CORONER,  136. 

Correction,  House  of,  see  Bridewell,  &,c.,  83. 

Costs,  see  Fees,  204. 

County  Rates,  see  Rates,  433. 

County  Treasurer,  see  Treasurers,  623. 

Criminal  Offenders,  see  Commitment,  93. 

Cruelty  to  Animals,  see  Cattle,  93. 

Cursing,  see  Swearing,  608. 

Cutting  or  Maiming  a  person^  see  Homicide,  275. 

D. 

DEBTORS,  absconding,  &c.,  Statute  concerning,  142. 
Defamation,  see  Slander,  519.  ' 
DESERTERS,  143. 
DISTRESS,  147. 
DOGS,  &c.,  151. 

Doors,  breaking  open  in  criminal  cases,  see  Arrest,  f9,  a 

Warrant,  645. 
DOWER,  154. 

Driving  Carriages,  see  Carriages,  9L 
DRUNKENNESS,  154. 
Duties,  see  Revenue,  454, 
DYKES,  159, 

85 
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E. 

EELS,  see  Fish,  229. 
Embezzlement,  see  Larceny,  332. 
ESCAPE,  16L 

EVIDENCE.    Of  Evidence  in  general,  163. 

Of  admissions  and  presumptions,  164. 
Of  written  Evidence,  170. 
Acts  of  Parliament,  170. 
Records,  &c.,  170. 
Deeds,  175. 

Entries  in  Books,  Sfc,  179. 
Handwriting,  181. 
Of  the  evidence  of  witnesses,  181. 
Of  examining  witnesses,  189. 
Of  the  manner  of  giving  Evidence,  194. 
Of  Process  for  appearance  of  witnesses,  195. 
See  further  under  Title,  ¥/itness. 
EXAMINATION,  in  felonies,  197. 

EXECUTION,  see  titles,  Summary  Trials,  569,  596,  and 

Trespasses,  634. 
EXHIBITIONS,  Public,  202. 
EXTORTION,  203, 

F. 

Factor,  ^-c,  see  Larceny,  333. 
False  Money,  uttering,  see  Coin,  103. 
False  Pretences,  see  Cheat,  97. 
False  Tokens,  see  Cheat,  96. 

FEES.    Of  Justices,  Constables,  and  Witnesses,  204. 
Felony,  see  Burglary,  85;   Coin,  102  ;   Homicide,  273; 

Larceny,  313,  &c. 
Fences,  see  Trespasses,  624,  630. 
FERRIES,  206. 

Fines,  see  Clerk  of  the  Peace,  99,  and  Trespasses,  629,  633, 
FIRES,  209. 

Firewards,  see  Fires,  209. 
FIREWORKS,  214. 
FISH,  216. 
FISHERIES,  228. 
FLOUR,  231. 

Forcible  Entry  and  Detainer,  235. 

Foreigners,  settlement  and  relief  of,  see  title  Poor,  406. 

FORGERY,  239. 

Fortune  Tellers,  see  Bridewellj  &c.,83,  and  Vagrants,  637. 
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Fraud,  see  Cheat,  95. 
FREESTONE,  244. 

G. 

■GAMING,  245. 

GAOLS  AND  GAOLERS,  -245. 

Gates  on  private  Ways,  see  Highways,  26  L 

GEESE,  248. 

Good  Behaviour,  see  Surety,  &.c.  598. 

GRAIN,  249. 

Grist  Mills,  see  Grain,  249. 

GUAGERS,  253. 

Guide  Posts,  see  Mile  Posts,  363. 

GUNS,  Firing  of,  in  any  towns  or  suburbs,  255. 

Hawkers,  see  Pedlars,  386. 

Health  Wai'dens,  see  Contagious  Diseases,  123. 

Hearsay,  see  Evidence,  192. 

Herrings  Smoked,  see  Fish  &c.,  222. 

HIDES,  256. 

High  Treason,  see  Treason,  622. 
Highway  mail,  see  Larceny,  321. 
HIGHWAYS,  Injuring  or  Obstructing  of,  257. 
Labour  on  Highiv ays,  261. 

Establishing  and  Altering  Roads  and  Disposing  of  Old 
Roads,  270. 

Expenditure  of  Public  Money  for  repair  of  Roads  and 

Bridges,  271. 
HOMICIDE,  273. 
Horses,  see  Cattle,  93. 
House  Breaking,  see  Burglary,  85. 
House  Burning,  see  Burning,  88. 

House  of  Correction,  see  Bridewell  ^S.:c.,  83,  and  Va= 

grants,  636. 
HUE  AND  CRY,  276. 

HUSBAND  AND  WIFE,  see  Evidence,  182,  Surety,  &c., 

600,  and  Wife,  656. 
Hydrophobia,  see  Dogs,  &c.,  152. 

I. 

Idle  and  Disorderly  Persons,  see  Vagrants,  &c.,  636. 
Imprisonment,  see  Arrest,  22,  Commitnient,  105, 
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INCEST.  277, 
INDIANS,  278. 
INDICTMENT,  279v 

Indorsing  a  Warrant  m  another  county,  see  Warrant,  651, 
INFANTS,  281. 

Infidels^  oaths  of,  see  Evidence  183,  and  Oaths,  381. 
INFORMATION,  283.  ' 
Inns  and  Innkeepers,  see  Taverns,  613. 
INSOLVENT  DEBTORS,  288. 

J. 

Journeymen,  see  Conspiracy,  118,  Highways,  263. 

Juries^  290,  also  see  Summary  Trials,  553. 

JUSTICES  OF  THE  PEACE,  Form  of  their  CommissioE^ 

and  powers,  &c.,  under  it,  292  to  302. 
II.    Oaths  of  Office  to  be  taken  by  Justices,  302. 

III.  iSome  general  Directions  relating  to  Justices,  &fc.  303. 

IV.  Their  Indemnity  and  Protection  in  the  right  execu- 

tion of  their  Office,  and  their  Punishment  for  the 
omission  of  it,  306,- 


Labourers,  see  Highways,  263,  and  Servants,  488. 
LANDLORD  AND  TENANT,  311. 
LARCENY,  313. 

I.    Of  Larceny  in  General,  313. 
11.    Larceny  from  the  Person,  321. 

III.  Larceny  from  Buildings, Vessels,  &fc.  322. 

I V.  Larceny  of  Writings,  Cattle,  Trees^c.  324. 
V.    Larcenies  punishable  by  Justices  on  Sum- 
mary Conviction,  326. 

VI.    Larceny  by  Clerks  or  Ser^vants,  332. 
VIL    Embezzlement,  Fledging  unlaivfully, 
fyc,  332. 

VIII.    Receivers  of  Stolen  property,  335. 
IX.    Reward  ^c,  for  Return  of  stolen  pro- 
perty, 336, 
Leather,  see  Hides,  256. 
Letters  Counterfeit  &fc.,  see  Cheat,  96. 
Letters  Threatening,  see  Threatening,  &c.,  616; 
LIBEL,  338 

Licensed  Houses,  see  Spirituous  Liquors,  525,  to-  531, 

Taverns  &c.,  613. 
LIGHT  HOUSES,  339.- 
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LIME,  339, 

Lines  of  TownshipSy  see  Tpwnship  Lines,  620. 
LORD'S  DAY,  341. 
LOTTERIES,  349. 
LUMBER,  350. 
LUNATICS,  355. 

M. 

Madness,  see  Dogs,  151,  and  Lunatics^  355. 
Maim,  357, 

MALICIOUS  INJURIES,  359, 
1.    To  Cattle,  359. 

II.    To  Real  or  Personal  Property,  360, 
Manslaughter,  see  Homicide,  274. 
MARRIAGE,  361. 
Master,  see  Servants,  487. 
Measures,  see  Weights  &  Measures,  652. 
MILE  POSTS,  &c.  363. 
MILITIA,  364. 
Mills,  see  Grain,  251. 
Millers,  see  Grain,  251. 
Mines,  see  Coals  and  Coal  Mines,  101. 
Minors,  see  Infants,  281. 
Misadventure,  see  Homicide,  273. 
MISCARRIAGE,  367. 
MISDEMEANOR,  368. 
Moose,  see  Wild  Beasts,  657. 
Murder,  see  Homicide,  274,  Bastards,  54. 

N. 

Navigation,  see  Ships,  517,  and  Wreck,  662. 
NAVY,  368. 
*    JSets,  see  Fisheries,  229. 
NUISANCE,  370. 

O. 

OATHS,  380. 

Offset,  see  Summary  Trials^  557,  594. 
ORPHANS,  381. 

P. 

Parents  and  Children,  see  Poor,  403. 
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PARTITION,  382,— under  title,  Orphans,  the  proper  titic 
at  the  head  being  by  inadvertence  omitted. 

PASSENGERS,  SSS. 

Paupers,  see  Poor,  404. 

Peace,  see  Surety  of  Peace,  593. 

PEDLARS,  386. 

PENITENTIARY,  287. 

PERJURY,  388. 

Petit  Larceny  J  see  Larceny,  3'2L 

Pickpocket y  see  Larceny  from  the  Person,  32L 

PILLORY,  389. 

Plague,  see  Contagious  Diseases,  124. 

Pledging  unlawfully  by  Factor  fyc,  see  Larceny,  3S'S^ 

Poisoning,  see  Honriicidc,  275,  Miscarriage,  367, 

Polygamy,  see  Marriage,  36  L 

POOR.  389. 

I.    Support  of  the  Poor,  390. 
Enactments  respecting  the  support  of  the  Poor,  390.- 

I.  0/  Overseers,  395. 

II.  Of  the  Poor  Rote:  and  herein. 

1 .  Upon  whom  the  rate  may  be  made,  396. 

2.  What  property  is  rateable,  397. 

3.  P/here  property  is  rateable,  398-. 

4.  Of  the  proportion  in  which  the  rate  shall  be 

made,  399. 

5.  Appeal ;  and  the  power  of  the  Sessions  there- 

upon, 399. 

6.  Of  distraining  for  the  Poor  Rate,  4(}l. 
IIL    Of  Relief,  402. 

1 .  Of  the  liability  of  Parents  and  Children  ta 

maintain  each  other,  403. 

2.  Of  the  Order  of  Maintenance,  of  Parents 

and  Children,  403. 

3.  Of  persons  deserling  their  families,  404. 
[For  punishment  of  those  who  desert  their 

wives  and  children,  see  Title,— Vagrants.] 

4.  Of  Relief  in  general ;  and  of  the  ordering  of 

the  Poor,  404. 
Forms  of  Summons,  Warrant,  and  Order,  406. 
IL    Settlement  of  the  Poor,  409. 

1.  Settlement  by  Birth,  411. 
*^    L    Bastards,  ill. 

2.  Of  Legitimate  Children,  412. 

IL    Settlement  hy  Apprenticeship,  412. 
Ml,    Sett lement  by  Hiring  and  Service,  414> 
IV.    Seltlemeni  by  Serving  an  Office,  418. 
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POOR,  (settlement  of,  continued.) 

V.  Settlement  by  paying  Taxes,  418. 

VI.    Settlement  by  Parentage  and  herein  of  jEJman- 

cipation,  419. 
VIL    Settlement  by  Marriage,  420. 
VIII.    Of  Removals,  421 . 

1.  Who  may  and  who  may  not  be  removed,  421 . 

2.  Declaration  and  Examination  as  to  Place  of 

Settlement,  422. 

3.  Warrant  for  Removal,  423. 

4.  Appeal  against  the  Order  of  Removal,  424. 
Forms  of  Examinations  and  Warrant  of  Remo- 
val, 425. 

Fosse  Comiiatus,  see  Arrest,  19. 
POUNDS,  428. 
Prison,  see  Gaols,  245. 

Process,  see  Summons,  596,  and  Warrant,  645. 
Profaneness,  see  Blasphemy,  78, 
Promissory  Notes,  see  Bills  and  Notes,  76. 
PUBLIC  GROUNDS,  428. 
Pumps,  see  Wells  and  Pumps,  654. 

iQiiakerSf  see  Oaths,  380. 

RAPE,  432. 

RATES,  (Coimty,)  433. 

I,    Purposes  for  which  Rates  may  he  made  and 
levied,  433. 

n.    Appointing  Assessors  and  Collectors,  434. 
in.    Making  the  Assessment,  and  herein  of  the  Per^ 
sons  and  Property  liable  to  be  rated,  435. 
IV.    CoUection  of  Rates  and  Prosecutions  for  the 
same,  430. 
V.    Of  Appeals,  441. 

VI.  Expendiiure  of  Money  raised,  443. 

VII.  Recovery  of  Penalties,  444. 

VIII.    Other  Regulations  concerning  County  Rates ^ 
445. 

Receivers,  see  Larcenv,  335. 
RECOGNISANCE,  447. 
Record,  see  Justices  of  the  Peace,  29 L 
REGISTRY  OF  DEEDS,  452. 
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Registry  of  Marriages,  Births,  and  Deaths,  see  Mar- 
riage, 361. 
Replevin,  see  Trespasses,  628. 
RESCUE,  452. 

Restitution  of  stolen  goods,  see  Larceny,  336. 
REVENUE,  453. 

1.  Tide  Waiters,  453. 

2.  Smuggling,  454. 
RIDING  DISORDERLY,  458. 
RIOT,  rout,  and  unlawful  assembly,  459. 

I.    What  is  a  Riot,  ^c,  459. 
11.    Hoio,  and  by  whom,  the  same  may  be  restrain- 
ed, 462. 

RIVERS,  breaking  ibe  banks  of  rivers,  felony  without  be-- 

nefit  of  clergy,  463. 
Roads,  see  Highways,  257. 
Robbery,  see  Larceny,  321. 
Rockets,  see  Fireworks,  214. 
Rogues,  Sfc,  see  Vagrants,  636. 
Rum,  see  Spirituous  Liquors,  522, 

S. 

Sabbath,  see  Lord's  Day,  34 L 
SALT,  463. 
SCHOOLS,  464. 
SEAMEN,  (Merchant,)  465. 

I.  Agreement,  465. 

II.  Absence  and  Desertion,  469. 
IIL    Wages,  471. 

IV.    Secreting  Seamen,  476. 
V.    Sickness  of  Seamen,  476.  ■. 
VI,    Discharging,  and  leaving  Seamen  abroad,  47T^ 
VII.    Penalties  and  Forfeitures,  478. 

Forms  of  Complaints,  Warrants,  Order,  &c,;  480. 
Directions,  484. 
Search  Warrant,  see  Warrant,  645. 
Self-defence,  see  Homicide,  274. 
SERVANTS,  487. 

I.    Apprentices,  487. 
II.    Hired  Servants,  488. 

III.    Regulations  concerning  Appr'enttces  and  Mired 
Servants ;  by  certain  Statutes,  490, 

1.  Contract  of  Hiring,  490. 

2.  Desertion  and.  Misbehaviour,  491. 

3.  Ill  treatment  of  Servants,  491. 
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4.  Harbourinp;  and  detaining  ServmUs,  492. 

5.  Incapacity  of  Servant  in  the  Fishery,  ,492. 

6     Selling  Spirituous  Liquors  to  Servants,  493. 
7.    Certificate  of  Service  and  Discharge,  494. 
SESSIONS,  499. 

I.    IIoiD  the  General  Sessions  are  constituted  and 

of  the  Jurisdiction  thereof,  499. 
n.    Of  Summoning  the  General  Sessions  and  who 

must  attend  the  same,  501. 
IK.    Manner  of  proceeding  at  the  Sessions,  504. 
IV.    Proceedings  in  Hearing  Appeals,  &fc.,  505. 
V .    Of  the  power  and  duties  of  the  General  Ses- 
sions in  various  matters,  506. 
VI.    Of  Special  Sessions.  511. 
.Se^  off,  see  Summary  Trials,  594. 
SEWERS,  513. 
SHEEP,  515. 
SHERIFF,  516. 
Shipmaster,  see  Seamen,  4S5. 

SHIPS,  &c.,  517,  also  as  to  burning  Ships,  see  Burning,  88. 

Shipivreck,  sqq  Wreck,  662. 

SHOTTING  AT  &c.,  (Maliciously,)  518. 

Shop  Book,  how  far  Evidence,  see  Evidence,  179. 

Shop  breaki7ig,  see  Larceny,  323. 

SLANDER,  519. 

Smuggling,  see  Revenue,  454.' 

SOLDIERS,  520. 

SPIRITUOUS  LIUUORS,  521. 

I.    Licenses  for  the  sale  of  Spirituous  Liquors, 
522. 

XL    Selling  Spirituous  Liquors  without  License,  or 

after  the  expiration  thereof,  524. 
nr.    Hanging  out  Signs,  525. 
IV.    Selling  in  any  other  place  than  the  one  specified 
in  the  License,  526. 
V.    Order  in  Licensed  Houses  and  when  and  to 
whom  Spirituous  Liquors  shall  not  be  sold 
or  furnished,  526. 
yi.    Selling  goods  in  Taverns,  529- 
Vn.    Regulations  as  to  quantities  in  which  Spiritu- 
ous Liquors  may  be  sold,  530. 
Vin.    Prosecutions  for  offences,  531. 

IX.  Witnesses  on  Prosecutions,  532. 

X.  Application  of  Penalties,  534 

XI.  Obstructing  Clerks  of  Licenses,  534. 
XII.    Recovery  of  License  Duties,  534. 
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SPIRITUOUS  LIQUORS,  (continued.) 

XIII.  Suspending  Licenses  for  violation  of  enact- 

ments^ 534. 

XIV.  Selling  Spirituous  Liquors  on  credit  and  secu- 

rities and  pledges  for  payment  of  the  same, 
535. 

XV.    Regulations  concerning  Distilleries,  538. 
Forms  and  Directions,  539  to  549. 
Squibs,  see  Firewards,  214. 
Stabbing,  see  Homicide,  275. 
Stealing,  see  Larceny,  313. 
Stock  in  Trade,  see  Poor,  398,  and  Rates,  438. 
Subpcena  to  give  evidence,  see  Witness,  660. 
Suicide  J  see  Coroner,  141. 
SUMMARY  TRIALS,  before  Justices,  549. 

T,    The  sever^al  Statutes  relating  to  the  recovery  of 
debts  before  Justices  of  the  Peace,  551. 
Forms  of  Writs  and  Appeal  Bonds,  560. 
II     Of  the  Persons  ivho  may,  and  those  who  may 
not  sue  or  be  sued;  and  herein  of  the  Joinder 
^  of  Parties,  570. 

1 .  Who  may  and  who  may  not  sue  or  be  sue^  570. 

2.  Of  the  Joinder  of  Parties,  571. 

IIL  Of  the  time  limited  by  Law  for  the  r^overy  of 
debts  and  establishing  matters  of  defence, 
572. 

IV.    Order  and  Manner  of  proceeding  in  instituting 

and  conducting  Summary  Actions,  574. 
y.    The  several  grounds  of  Action,  in  general,  4'C. 
and  herein,  of  the  Statute  of  Frauds,  576. 

1.  Of  Promissory  JSTotes,  576. 

2.  Orders  or  Inland  Bills ^  581. 

3.  Goods  sold  and  delivered^  583, 

4.  Work  and  Service,  585. 

6.    Money  paid  and  expended,  586. 

6.  Money  had  and  received,  587. 

7.  J^ecessaries  furnished,  Freight,  Awards,  and  cer- 

tain other  grounds  of  Action,  588. 

8.  Account  stated,  591. 

9.  Statute  oj  Frauds,  591. 
VI.     The  Defendant's  set  off,  594. 

VII.     Of  Judgments,  and  the  Proceedings  attending 
and  following  the  same,  and  herein,  of  Ap- 
peals, 595. 
SUMMONS,  596. 
Sunday,  see  Lord's  Day,  341. 
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Supervisors,  see  Public  Grounds,  428. 
SURETY  FOR  THE  PEACE  &  GOOD  BEHAVIOUR, 
598. 

I.    For  what  cause  it  shall  be  granted^  588. 
n.    Jit  whose  request^  and  against  ichom,  it  shall  be 
granted^  600, 

III.  In  what  manner  it  shall  be  granted,  600. 

IV.  How  the  Peace  Warrant  shall  be  executed,  601. 
V.     Of  the  Recognisance  of  the  Peace,  602. 

Suspicion  of  Felony,  see  Arrest,  15,  also  Warrant,  645. 


Tanners,  see  Hides,  256. 
TAVERNS,  613. 

Taxes,  see  Poor,  390,  and  Plates,  433. 
Tenant,  see  Landlord  and  Tenant,  311.  ' 
THISTLES,  615. 
Threatening,  &fC.,  616. 
Timber,  see  Lumber,  350. 
Tolls,  see  Grain,  251. 
TOWN  OFFICERS.  617. 
TOWNSHIP  LINES,  620. 
TREASON,  622. 
TREASURERS,  (County,)  623. 

Treasury  Notes,  see  Tides,  Bills  and  Notes,  76,  Forgery, 

239,  and  Larceny,  324. 
Trees,  (destroying)  see  Trespasses,  632. 
TRESPASSES,  623. 

I.  Regulations  concerning  Fences  and  of  the  recov- 

ery of  Damages  for  Trespasses  by  Cattle,  624. 

II,  Impounding  Cattle,  trespassing  ;  and  herein  of 

Rescue,  Pound  Breach,  and  Replevin,  627. 

III.  Regulations  concerning  Cattle  going  at  large,  629. 

IV.  Destroying  Fences,  Walls,  <S'c.,  630. 
V.     Trespasses  on  Commons,  631. 

VI.    Persons  trespassing  on  enclosed  ground,  632. 
VIL    Trespasses  by  cutting  down,  injuring  or  carrying 

away  Trees,  632. 
VHI.    Proceedings  ajter  Judgment  against  a  Trespasser^ 
634. 

U. 


Usury,  see  Suraaiary  Trials,  531. 
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V. 

VAGRANTS,  636. 

I.    fVho  shall  be  deemed  Vagrants,  Idle  and  Dis- 
orderly  Persons,  ^c,  6t36. 
n.    Of  their  Apprehension,  Examination,  and  Pun- 
ishment, 638. 

I  [I.    Neglect  of  duty  concerning  Vagrants,  Rescuing 
them,  or  assisting  their  Escape,  640. 

IV.  Punishment  for  lodging  Vagrants,  640. 

V.  Charges  of  their  Conveyance  and  Maintenance, 

641. 

VI.  Appeal,  642.' 
VII.    Treble  Costs,  642. 

W. 

Wages,  see  Servants,  489  to  492. 
Waggons,  see  Carriages,  90. 
WARRANTS,  645. 

I.    Search  Warrant,  645. 
II.     Warrant  to  Apprehend,  647. 
WEIGHTS  AND  MEASURES,  652. 
WELLS  AND  PUMPS,  654. 
WIFE,  655. 
WILD  BEASTS,  657. 
WITNESSES,  659. 
WOODS,  661. 

Work  Houses,  see  Bridewell,  83. 
WRECK,  662. 
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